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PRELIMINARY STATEMENT

The trial record confirms what was cldeom Defendants’ ordinary course business
documents before trial and detailed in Plaintiff's preliminary injunction papers: HRB and
TaxACT compete aggressively in the marketDigital DIY tax preparation products. PF 27-
28. The evidence establishing théuna of the relevant markehd the scope of competition is
overwhelming. Both Defendants have consistentiytified each other as two of the “Big 3”
competitors in a distinct digital market, whicleyhroutinely track, measure and analyze. PF 27.
Indeed, as Defendants analyzed the strategic wélilne transaction now before the Court, they
measured share in the “digital market,” redagd how the acquisition would create barriers to
expansion for other competitors in this maylketd justified the merger to the investment
community as a way of competing against theméat competitor in the digital market. PF 22.

At trial, Defendants’ witnesses and expegdrto explain away the multitude of pre-trial
admissions demonstrating that they recognizeaggilessively compete in a digital market by
pointing to general statements about all form&gfpreparation. But #8se general statements
frequently appear in the same documentghich Defendants identify competitors in two
distinct markets — assisted and digital — and make clear that competition in each of the markets
is having little effect on the other. THatt was confirmed in: Defendants’ pre-trial
submissions to the Department of Justiceylmch HRB admitted that its digital business does
not affect its assisted businese admissions of DefendaneXecutives that they do not set
digital prices on the basis of assisted prices, ia the statement of HRB’s former CEO that the
“choice of digital versus retail @stax preparation alternatii®@not an economic one.” PF 43.

Defendants’ witnesses tried to wiggledhgh these admissions and other pre-trial
statements to the Department of Justice thatethblack and forth betweeassertions that there

are separate markets for “value” and “premiyprdducts and that there a single overall tax



preparation market. PF 50. But, not surprisintiigy could not tell a cortent story: the CEO
of TaxACT tried to describe parate “value” and “premium” genents (without calling them a
market), but he could not identify market shares in either of these segments and finally admitted
that his company only tracks shares in the dvdigital market. PF 51. And HRB'’s new CEO
acknowledged that just oneomth ago, during his deposition, he could not answer whether
assisted and digital products compete, etiengh he was asked the question six times. PF 52.
It is, of course, hard toltea story if it does not make sense. And it simply makes no
sense that there is a single market that incl(tea task (manually completing a tax return) that
is not a product produced or sold by anyonga(@o-it-yourself software tax preparation
product, and (3) face-to-face assistance from @itafessional that costs many times more than
the software product. Indeed, it makes no seas®efendants’ economist claimed, that a 5 or
10 percent increase in the price of a software product witvarage of cost of $10 to $40
would cause substantiahméirsion to an assisted product aogtoften substantially more than
$100. But when her “analysis” of an HRB pricisighulator apparently pduced that result, she
reported it without question, astreg that the “largest diveia from HRB’s TaxCut, in the
event of a price increase, is to CPAs and accountants.” PF 73. At trial, of course, Dr. Meyer had
to admit that there were serious flaws inrawdator that could produce such a result. PF 78.
Tellingly, the person most likely to shed ligit the Defendants’ various and changing
conceptions of digital competition was not calledestify by the Defendants, although he was
named on their pre-trial list. Jason Housewortihéshead of the digital business at HRB, but
rather than calling Mr. Hoesvorth, Defendants called theiew CEO, who had trouble
answering questions about the difference betweetatlayid assisted produashis deposition.

Just one month before trial, Mr. Housewortstifeed at his deposition that HRB does not view



its assisted business as competing with itdaligusiness, PF 52, and that pen-and-paper was
not a constraint on HRB’s digital prices, PF 20.

There were other notable omissions in DeEnts’ witness list. Despite asserting
repeatedly that Intuit's marketing was “blung the lines” between assisted and digital,
Defendants did not call anyone frdmuit to testify to Intuit’s business strategy or how it views
the market. Had Defendants done so, it would lexyp®sed the fact that Intuit (as is clear from
their executive’s deposition and dacltion) does not consider thegas of assisted when setting
its digital prices. PF 38. Similarly, despitesarting that the 2009 HRB pricing simulator and
the 2011 TaxACT litigation survey supported ttewveeping market definition, Defendants
failed to proffer any individual o assisted in the creation bbse documents or used them in
the ordinary course of business — because to dwsdd have made even clearer that there are
fundamental flaws in those materials that reritdiem useless for the purpose of estimating
diversion. PF 65. And despite asswy this transactin would result in significant IT savings
for HRB through platform consolidation, Defgants did not call RB’s chief technology
executive, Richard Agar, to testify about those savings — because his sworn deposition
testimony made clear that HRB could achieve those efficiencies auspnting TaxACT.

In short, Defendants’ trial withesses coulat dispute that wheand where it counted —
when they were speaking to the public and paéimtvestors, and analyg this transaction in
board meetings — Defendants viewed one another as competitors and analyzed this transaction
in terms of how it would impact the Digital DIMarket. PF 85. In fact, nowhere in the deal
documents was there any discussion of bt/ acquisition would impact an overall tax
preparation market, or how hybrid produate anything other than a disappointment.

Just as there can be no doubt about tlevaat product market, there can be no doubt



about the likely anticompetitivefect of this transaction. Rintiffs’ expert, Dr. Frederick
Warren-Bolton applied standard analytical sotd show that the transaction will cause
significant consumer harm, confirming whabisvious when the low-price, innovative
competitor is eliminated in a merger toesffive duopoly. And Defendants’ documents reflect
exactly what is likely to happerPre-transaction, HRB priced its digital products below Intuit’s.
PF 102. Post-transaction, HRB plans to raise iteprio Intuit’s levelpr even higher. PF 102.
Pre-transaction, because of competition fromAGT, HRB marketed its free product to the
point wher of its digital @tomers were totally free. PB. Post-transaction, HRB plans
to promote its free product only with “limitgflexposure.” PF 95. Pre-transaction, TaxACT
was an industry maverick committed to a product that was consistently high-quality and low-cost
and that “overdeliver[ed]” for its customerBF 113,132. Post-transaction, there will be an
effort to “push [TaxACT] users up the price laddey requiring them to pay more for features
they can get for less from TaxACdday. PF 100. If this transactiomist approved, HRB has
pledged to “improve its websitetirive more costs out” and “meraggressively market” its free
product; all of which would benefit consumeRF 225. In contrast, HRB candidly assessed the
benefits consumers can expect if the transadsiapproved: “none.” PF 102.
ARGUMENT

Governing Legal Standard

Section 7 of the ClaytoAct prohibits mergers “the effect of [whichjaybe substantially
to lessen competition, or to tend to cremt@onopoly.” 15 U.S.C. § 18 (emphasis added).
Section 7 is designed to arrest antipatitive mergers “in their incipiency.Brown Shoe Co. v.
United States370 U.S. 294, 318 n.32 (1962). Thus, the Court must make a “predictive

judgment, necessarily probabilistic and judgta&ron the merger’s competitive effectsTC v.



H.J. Heinz Cq.246 F.3d 708, 719 (D.C. Cir. 2001).
Il. The Relevant Product Market Is Digital DIY Tax Preparation

As with many merger trials, this casarfges on the proper definition of the relevant
product market.”"FTC v. Staples, Inc970 F. Supp. 1066, 1073 (D.D.TR97). If, as Plaintiff
contends, Digital DIY tax preparation is a relevant product mattketransaction is
presumptively unlawfulHeinz 246 F.3d at 715, and Defendants have not come forward with
sufficient evidence to rebtihat presumption.

Digital DIY tax preparation constitutes deeant product market if a “hypothetical
monopolist [of all Digital DIY products] would pridably impose at least a small but significant
and nontransitory price increase (SSNIPSfaples 970 F. Supp. at 1076 n-8Products which
are similar to those sold by the merging &rm- but which would not prevent a hypothetical
monopolist from raising prices — are notluded in the relevant marketlnited States v.
Archer-Daniels-Midland C9.866 F.2d 242, 246 {8Cir. 1988). In addion, products that are
not functionally similar to those sold by the maggfirms are also excluded from the relevant
market. United States v. Microsoft Cor®253 F.3d 34, 53-54 (D.C. Cir. 2001). The pivotal
guestion then, is whether aqe increase in the proposednket would “drive [enough]
consumers to an alternate product” toder such a price increase unprofitabiéhole Foods
Mkt., 548 F.3d at 1038.

A. Economic Expert Testimony Established hat Digital DIY Tax Preparation Is A
Relevant Product Market

Plaintiff's economic expert — Dr. Ederick Warren-Boulton — found that a

hypothetical monopolist of the DigitBIY market would be likelyto impose a SSNIP, and that

! See also FTC v. Whole Foods Mkt., Ir&48 F.3d 1028, 1038 (D.C. Cir. 2008)[C v. CCC Holdings Inc.
605 F. Supp. 2d 26, 38 (D.D.C. 2008);,C v. Swedish Mat¢ii31 F. Supp. 2d 151, 160 (D.D.C. 2000).
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accordingly Digital DIY is a relevant produtiarket. PF 56-57. This conclusion was not
seriously disputed by Defendants’ expert, Beyer, who never conducted her own hypothetical
monopolist test — or any other analysis — ifirdag the relevant product market. PF 58-59.

In fact, Dr. Meyer’s decision tignore the hypothetical monopolistst in defining the relevant
product market could even justithe Court excluding her repomdatestimony as to the relevant
product market.Seg e.g, Kentucky Speedway LLC v. NASCABS F.3d 908, 918-19 (6th Cir.
2009) (failure to perform standard hypotheticadnopolist test contribad to finding expert

report and testimony “unreliable undeaubert). PF 59.

In contrast to Dr. WarreBoulton’s economic analysiBr. Meyer based her opinion
primarily on her review of two surveys conduttey third-parties for Defendants. PF 64. Dr.
Meyer did not design those surveysd she relied on descriptionstbéir usefulness from a third
party who did not appear at trial tolidate or otherwise explain the survéy®F 65.

Dr. Meyer claims that one of the two surveys — the 2009 pricing simulator — provides
her with diversion ratios, which she then usesake her product market determination. PF 73.
Not only is Dr. Meyer’s methodolgdlawed, but the pricing sintator is a wholly unreliable
basis for calculating diversion. The simolafails to mimic real-world conditions —
respondents are forced to choose between paddinpriced tax pr@pation choices — and
produces results that are so obviously flawed asrtder those results meaningless. PF 75-80.

TaxACT’s 2011 litigation survey is no bettedr. Meyer initially tesified that she relied
on the survey because it was relevant to the isbwdat would happen in the event of a change
in the price of TaxACT’s products, blater admitted that the survey doest ask respondents

what they would likely do in the event of an increase in the price of TaxACT. PF 70. Atthe

2 For example, Dr. Meyer admitted she “focused on the §titithe pricing simulator] that Directions Research
thought was the most applicable to reporting diversion ratios to H&R Block.” Meyefd ®/B2¥1. (Public Tr.), at
46:2-4.

-6 -



same time, Dr. Meyer ignored surveys thiatask the relevant quisns, including an HRB
normal course of business surtbgt specifically asked whatspondents would do if TaxACT
charged for its free product. That survey fotimat the vast majority of respondents would
divert to other Digital DIY products. PF 71.

B. The Factual Record Supports The Conclusioifhat Digital DIY Tax Preparation Is
A Relevant Product Market

When determining the relevant productrked, courts focus heavily on Defendants’
ordinary course of business documentdere, those documents — including documents such as
10-Ks and presentations to bond rating agencidgatential investorsyhere Defendants have
independent obligations to be truthful — corstWely demonstrate that competition with other
Digital DIY firms drive Defendants’ pricingetisions, quality improvements, and corporate
strategy. PF 22-26, 29-36, 40.

Specifically, TaxACT believes its “major comfitors” to be HRBS digital business and
TurboTax. PF 28. When TaxACT increasediises, it kept them below those two “main
competitors.” PF 31. Moreover, TaxACT’s competitive pricing comparisons focused only on
other Digital DIY competitors, PF 51, and TaxACT’s “2009 Competitive Analysis” explained
that competition with HRB digital and TurbaX was driving changes in TaxACT’s messaging,
product quality, and strategy. PF 35. And this paat, TaxACT believed it failed to increase
its market share because ofri@ased advertising by TurboTard HRB digital. PF 158.

The evidence from HRB documents that EagDIY is its own product market also is

strong. In analyzing this acaition, HRB examined what itearket share would be in the

% Seee.g, Whole Foods Mkt548 F.3d at 1045 (Tatel, J.) (placing emphasis on how merging firms viewed
market in their contemporaneous documer8&ples 970 F. Supp. at 1076TC v. Coca-Cola Cob641 F. Supp.
1128, 1132 (D.D.C. 1986yacated mem829 F.2d 191 (D.C. Cir. 1987) (defining product market based on “the
business reality” of “how the market is perceived by those who strive to profit iBw8¢dish Matchl31 F. Supp.
2d at 159fFTC v. Cardinal Health, In¢12 F. Supp. 2d 34, 46 (D.D.C. 1998).

-7 -



Digital DIY market; PF 22; and eveiter the acquisition wasnmounced, HRB’s head of

digital, Mr. Houseworth, stilidentified TaxACT and TurboTaas HRB digital’s “two rivals”

(yet another reason why Defendants presumablyld not permit him to testify). PF 27. HRB

has acknowledged offering a free digital prodwetduse of competition from other Digital DIY
firms, and admits that it lowered the price ofsitdtware product in order to better compete with
free online offerings. PF 30, 127-28. HRB regularicked the performance and pricing of
TurboTax and TaxACT,PF 25, 30, and when assessing key trends and making long range plans
for its digital products, HRB fo@ed solely on other digital competitors — in documents that
regularly evince concerns about TaxACT as a competitive threat. PF 40, 139.

C. The Relevant Product Market Does Notnclude Assisted Tax Preparation Or
Manual Filing

Defendants and Dr. Meyer marshal almost no evidence beyond the 2009 simulator and
the 2011 litigation survey to support their cantédaroduct market ddll tax preparation. At
best, Defendants rely on a smattering of statésrtbiat suggest some degree of competition
between Digital DIY companies, tax stores, aed and paper for customers from the universe
of taxpayers. Undoubtedly, all forms of tax preparation do compete with one another at some
level. But, “the mere fact that a firm may teemed a competitor in the overall marketplace does
not necessarily require that it be included inrélevant product market for antitrust purposes.”
Swedish Matchl31 F. Supp. 2d at 158¢e also United States v. Visa U.S.A., I'&3 F. Supp.
2d 322, 336-38 (S.D.N.Y. 2001) (holding that “althouigh literally truethat, in a general

sense, cash and checks compete with [creditjd=bds as an option for payment by consumers

* “[W]hether a firm tracks, and responds to, other firms’ price changes is often taken as an indichathef w
they . .. are in the same market.” Carl Shapiro & Joseph Fémplipving Critical Loss AnalysjgAntitrust Source
1, 7 (Feb. 2008).

® The existence of a Digital DIY product market and a product market consisting of all forms of tax preparation
are not mutually exclusiveSee e.g, Herbert Hovenkamg;ederal Antitrust Policy8 3.2c (2d ed. 1999) (“the
existence of a relatively large relevant market does not preclude the existence of smaller markets within it.”).

-8-



and that growth in payments via cards takes share from cash and checks in some instances,” the
products are still in different markets because “cash and checks do not drive many of the means
of competition in the [credit/debit] card market”yndeed, if markets were defined solely based
on the fact that two products compete for customiensuld be “hard taonceive of any merger
or acquisition [] that would havan anti-competitive effect.Bon-Ton Stores, Inc. v. May Dept.
Stores 881 F. Supp. 860, 869 (W.D.N.Y. 1994).

Here, theSwedish MatciCourt’'s admonition rings espethiatrue. Under Defendants’
market definition, HRB could acquire TaxAGHhd Intuit— without that transaction being
presumptively anticompetitive under the Merger Guidelinés fact, under Defendants’
candidate market, if theshree firms merged, the mergeditgrwould not be able to raise
prices, even though it would have more tB8#% of the Digital DIY market. PF 86.

1. Assisted Tax Preparation Is Not In The Market

Thepre-litigation record amply demonstrates that ati tax preparation is not in the
relevant market because substitution to asgipteparation would not defeat a SSNIP by a
hypothetical monopolist of Digital DIY products. Curtly, there are “signifiant disparities” in
price between Digital DIY andsaisted tax preparation produtt®F 39. If Defendants’ market
definition were correct, a 10% increase in phiee of Digital DIY products (from the current

industry average of $44.13), to $48.54, would sesig@ficant number of customers to assisted

® See Merger Guideline§ 4.1.1 (“The hypothetical monopolist test may identify a group of products as a
relevant market even if customers would substitute signtficemproducts outside that group in response to a price
increase.”).

" Under Defendants’ market definition, a combined HRBjit, and TaxACT would result in an HHI for the
tax preparation industry of 1499, which would be “ueljkto have adverse competitive effects and ordinarily
require no further analysisMerger Guidelineg 5.3.

8 Seee.g, Swedish Matchl131 F. Supp. 2d at 161 n.8 (price differences between moist snuff and loose leaf
chewing tobacco supported finding that the two products were not in the same nuker);Indus.104 F.T.C.
852, 931-32 (1984) (“a substantially and persistently higher price [for one of twactsad issue] . . . . [ijndicates
that a small price change for either product would be unlikely to induce [switching]”).

-9-



preparation, which on the low-erdsts at least $150, and often sasiuch more. PF 39. There
is no testimony or reliable business documttait would support such a result.

There is, however, testimony from the fiaegest Digital DIY firms — including both
Defendants — that they do not evamnsiderthe prices charged by assisted preparation
providers when setting digital prices. PF 38-38.&. Courts regularlglefine product markets
to exclude those products tha¢ aot considered by industry paipiants in setting their pricés.

Moreover, the switching that does ocbatween Digital DIY and assisted tax
preparation is due primarily tde events and other changes that affect the complexity of an
individual's tax returns. PE6, 42-43, 46. As the former CEO of HRB correctly stated at an
investor conference, “the choice between digital assisted is not an economic one.” PF 43.

The fact that movement betweedigital and assisted tax pm@a@ation is predominantly not
an economic choice explains why HRB’s execuive including two of its former CEOs, and
the current head of its digital business — all testithat they did not view their digital business
as impacting (or even competing withgir assisted business. PF 16, 40.

Moreover, Dr. Warren-Boulton found thiatfiscal years 2005, 2008, and 2009 the
relative price of assistedqutucts rose, and the shareagbisted tax preparatiafso rose PF
441° These findings are in accord with HRB’s oimternal analysis that “online is not pulling
incrementally from assisted.” PF 45. They are atswsistent with theimple fact that over the
past decade, while Digital DIY tax prepacatihas undergone explosigeowth, the portion of

taxpayers utilizing assistedxtareparation has remained largely unchanged. PF 44.

° Seee.g, Whole Foods Mkt548 F.3d at 104@wedish Matchl31 F. Supp. 2d at 16Staples970 F. Supp.
at 1079;Community Publishers, Inas. Donrey Corp.892 F. Supp. 1146, 1153-54 (W.D. Ark. 1995gca-Cola
Co, 641 F. Supp. at 1133.

Y'seee.qg, Forsyth v. Humana, Inc114 F.3d 1467, 1477 (9th Cir. 1997) (two products are probably not in the
same relevant market “when demand for the commaodity of one producer shows no relation ¢e tiog {iré
commodity of another producergff'd on other groundss25 U.S. 299 (1999).

-10 -



2. Pen And Paper Is Not In The Market

Defendants ignore the fact that pen-and-p&paot a productPF 17. While Digital
DIY can be replaced by pen-apdper, “the Supreme Court’s@mchangeability test refers
[only] to products” FTC v. H.J. Heinz Cp116 F. Supp. 2d 190, 195 (D.D.C. 200@\’'d on
other grounds246 F.3d 708 (D.C. Cir. 2001) (holding relav@roduct market to be jarred baby
food even though substitution to homemade balby fvas possible) (emphasis in original).
Thus, Defendants’ argument that pamd-paper belongs in the relevanbductmarket must fail
as a matter of law.

The record also is devodaf facts that would supportetuding pen-and-paper in the
relevant product market. Defendants’ solguanent is that Digital DIY firms have been
successful at taking customers from pen-and-papkis hardly suffices. As Judge Tatel’s
opinion inWhole Foodsptly noted:

[W]hen the automobile was first invedtecompeting auto manufacturers obviously took

customers primarily from companies sedlihorse and buggies, not from other auto

manufacturers, but that hardly shows ttets and horse-drawn carriages should be

treated as the same product market. 548 F.3d at 1048.

What the relevant facts show is that pen-and-paper is not saohsen Digital DIY, and would
not constrain a SSNIP. PF 20. HRB’s head gitdli, Mr. Houseworth testified pen-and-paper
is not a constraint on digitakicing, PF 20, HRB’s former CEO Mr. Ernst stated emphatically
that HRB never set its pricas competition with pen-angaper, PF 20, and Mr. Rhodes of
TaxSlayer stated that he ddest believe any of TaxSlayes’customers would switch to pen-
and-paper [if TaxSlayer raised its prigematerial amount] . . . .” PF 20 n.4.

[I. The Transaction Is Likely To Result In Anticompetitive Effects

The proposed acquisition will give HRB andui collectively 90% of the market. PF

86. It will also increase the Herfindahl-sahman Index (“HHI”), by approximately 400,
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resulting in a post-acquisition HHI of 4,69RF 86. Merger law presumes anticompetitive
effects if the combined entity would have a gigant market share in a highly concentrated
market and such transactions “must be enjoingde absence of evidence clearly showing that
the merger is not likely to hawaich anticompetitive effectsUnited States v. Phila. Nat'| Bank
374 U.S. 321, 363 (1963einz 246 F.3d at 716. This presumption of harm is particularly
strong where, as here, the acquisition would reswdtmarket where fewer than three significant
rivals remain.Heinz 246 F.3d at 717. Apart from the puagption, the record shows that the
proposed transaction is likely to result inieampetitive unilateral@d coordinated effects.
A. Unilateral Effects

A merger is likely to have a unilateral anticompetitive effect if the acquiring firm will
have the incentive to raise g or reduce quality after acqgtien, independent of competitive
responses from rival firmsSeeSwedish Matchl31 F. Supp. 2d at 168taples 970 F. Supp. at
1082-83'" Central to the unilateral effects evaluatisthe extent of direct competition between
the merging parties’ productéd. The elimination of head-to-head competition between HRB
and TaxACT will, as HRB admits, likely resit HRB raising prices on both the TaxACT and
HRB digital products? PF 92-97, 102. Post-acquisition, HRBI also have less incentive to
improve the quality of its products articularly its lav-price offerings™> PF 107, 141.

1. Head-To-Head Competition BetweerHRB And TaxACT Benefits Consumers

The record demonstrates extensive dipechpetition between HRB and TaxACT that

" For a unilateral price increase to be profitable, the mtscat issue need not be the closest substitutes for all
consumers.SeePhillip E. Areeda & Herbert Hovenkamfntitrust Lawy 914 (“[U]nilateral effects theories do not
require that the output of the two merging firms be the closest possible substitutes for one another.”).

21t may also result in HRB lessening its existing discounts. “The fact that prices mighteo¢han current
prices after the merger does not mean that the merj@oivhave an anticompetitive effect. Consumers would still
be hurt if prices after the merger did not fall as far as they would have absent the ntéta@e$ 970 F. Supp. at
1092 (emphasis added).

13 Pricing promises also provide no assurances for such concerns about a méegeis efuality, especially
in this market given the innumerable ways in which the merged firm might restrict quality.
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would be lost if thigransaction is approvéd. HRB and TaxACT regularly compete to win the
same customers. PF 33-34. When TaxACTeaased its advertising in select metropolitan
areas, its sales in those areas increased compaaesbwhere it did not advertise. At the same
time, HRB’s digital sales in those same areadided compared to areas where TaxACT did not
advertise. PF 34. These data results ardarooed by Mr. Houseworth, who feared that if HRB
did not acquire TaxACT, TaxACT would contintte grow and HRB [would continue to] lose][]
market share.” PF 93. This past year, whexATl&Al' was introduced at Staples, HRB projected
that its retail volume was “at kS and in fact soI fewer uts at Staples than in the prior
year. PF 135. HRB has even recognized thaATd’s customer base “seems to match [HRB'’s
customer base] better than they match Turbo’s . ...” PF 33.

Unsurprisingly, the competition betweeiiRB and TaxACT regularly took the form of
price competition that benefitted consumefast, HRB lowered the price of its software
product by $20 to better compete with TaxA€free online product. PF 30. Then, HRB
launched its own free online product through itbsite, to stem its market share loss to

TaxACT. PF 128. Recently, HRB increasedftimectionality of its free online offering, PF 35,

heavily marketed its free online product, PF &t

In June 2010, HRB’s Board @firectors received a presetita stating that TaxACT was
responsible for the “commaoditization of onligpace,” which in turn was exerting downward
pressure on digital prices and causing “disruptiorthe Digital space. PF 105. Indeed, as HRB
has noted, TaxACT'’s offerings amesponsible for a “continued eros of [HRB’s] paid units.”

PF 107. HRB’s competitive concessions to TaxACT have resulted in HRB having mcﬁthan

14 Staples 970 F. Supp. at 1083 (elimination of “significéietad-to-head competitiotietween merging firms
“an important consideration” in evaluating proposed transaction).
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million completely frealigital customers, increase from three years earlier. PF 54. This
shift has come at a cost — HRB'’s digital reveiper customer has dropped from an inflation-
adjustediiillN in 2008 e in FY 2011 jjilj  decline. PF 108. Thus, thereis a
widening gap between HRB and TurboTax’s average revenue per cuStoRfes4.

Notwithstanding its rhetorito the contrary, HRB has acknowledged that it plans to
achieve price parity, or even charge more tharboTax after the transaction via a unilateral
price increasé® PF 102. Dr. Meyer testified that HRBay increase its prices by withdrawing
its low-price offerings over concerns that they dilute HRB’s brand, and inhibit HRB’s ability to
charge prices as high astogher than TurboTax. PF 96.

2. Expert Economic Testimony Confirms AUnilateral Price Increase Is Likely

Dr. Warren-Boulton’s analysis also concludbdt Digital DIY customers are likely to
see substantially higher prices as a resuth@fproposed acquisition. PF 90. The key factors
here are HRB and TaxACT’s price-cost margnsl the diversion ratio between their products.
Swedish Matchl31 F. Supp. 2d at 169. “Higher margamsl diversion ratiosupport large price
increases.”ld. PF 88.

Dr. Warren-Boulton analyzed HRB'’s andxXPeCT’s businesses, and found just such
diversion ratios and margins which, when emploggdhputs into a merger simulation, lead him
to predict significant unilateral harm to consers. Specifically, hiound, as a result of
unilateral effects alone, customers woulddreed to pay an extra $16.7 to $24.1 million

annually. PF 90 SeeSwedish Matchl31 F. Supp. 2d at 169 (merger enjoined where similar

5 In contrast, the gap between HRB and TaxACT’s average revenue per customer continues to narrow. PF 54

¥ Seee.g, FTC v. Univ. Health, Ing.938 F.2d 1206, 1220 n. 27 (11th Cir. 1991) (relying on evidence showing
that “appelleeshy their own admissionitend[ed] to eliminate competition through the proposed acquisition”)
(emphasis in original)Cardinal Health 12 F. Supp. 2d at 63-64 (relying statements of senior executives that
merger would curb downward pricing pressure to block proposed transaction).
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analysis predicted an annual anticompetitive eié&24 million). Defendants’ expert actually
confirmed that Dr. Warren-Bolton’s simulatiorodel predicts significant harm. PF 91.

3. The Acquisition Is Likely To Harm Product Quality And Innovation

TaxACT and HRB have been engaged in feature competition for yeRi5.26, 35. For
example, in mid-2010, HRB focused on improvingnebsite’s ease of use, including its login
process. In deciding how to prove that process, HRB decidedemulate TaxACT’s approach.
PF 35. In the most recent tax year, HRB hasd#etcto add audit support to its free tax products
in the hopes of better differentiating its frdeeang from TaxACT'’s free offering, which itself
has added support for all e-fildaiorms. PF 131. Similarly, TurboTax added an audit support
center, a live community, and “point of need” hapts free product to better compete with the
functionality of TaxACT sfree product. PF 126.

But the proposed acquisition will end that competition. As Mr. Dunn and Mr. Bennett
admitted, if TaxACT were acquired by HRBRIB would have no incentive to improve the
guality of TaxACT’s low-price products bacse the merged entity would want to steer
customers to HRB'’s higher-priced products. 98F This is consistent with Dr. Warren-
Boulton’s finding that once HRB gains controlTdxACT, HRB will be less likely to offer a
free product through TaxACT thatas robust as it is today. PF 96, 107.

B. The Acquisition Is Likely To Result In Coordinated Effects

The elimination of TaxACT, one of the “BRJ’ Digital DIY firms, PF 27, will facilitate

coordination between TurboTax and HRBeg e.g, CCC Holdings 605 F. Supp. 2d at 66 (“it is

easier for two firms to collude without being detal than for three to do so”). Indeed, “with

" One possible anticompetitive effect from a proposed acquisition is that it may “diminish innovation
competition by encouraging the merged firm to curtail its innovative efforts below the level that would prevail in the
absence of the mergerMerger Guideline§ 6.4.

-15 -



only two dominant firms left in the market, theantives to preserve market shares would be
even greater, and the costs of price cutting eslnen, as an attempt by either firm to undercut
the other may result in a détating race to the bottom.Td. at 67. The risk of future
coordination is heightened here because, bgvits admission, TaxACT has been a “maverick,”
and a “catalyst for change in tteex preparation industry . . . . [th&as consistently forced the
tax preparation industry to become more catitige, and in doing so [has] forced [its]
competitors to change as well.” PF 113.

1. The Digital DIY Market Is Conducive To Coordination

“The combination of a concentrated mar&et barriers to entry is a recipe for price
coordination.” Heinz 246 F.3d at 724. Post-acquisitibfRB and Intuit will collectively
dominate 90% of the market. PF 86. Even if smaller firms remain on the competitive fringe,
“[i]f a few large firms make most of the salesaimarket, and if they coordinated their activities,
they can raise priceithout involving all the othefsmaller) firms in the market®

Further, the Digital DIY market’s structurenpe for coordination. “A market typically
is more vulnerable to coordinated conduct if each competitively important firm’s significant
competitive initiatives can be promptly and confidently observed by that firm’s rialBtie
record demonstrates that DidifalY firms can easily collect and verify pricing information, PF
151, and prices are published on the firms’ websited are visible. PF 151. Indeed, HRB and
TurboTax presently offer four largely identic®KU’s online. PF 150. The ease of tracking
price changes is witnessed biRB recently increasing the prioé one SKU after seeing that

TurboTax had done the same. PF 147.

18 Dennis Carlton and Jeffery Perloflodern Industrial Organizatiod35 (2005).

9 Merger Guidelineg 7.2;See also CCC Holding605 F. Supp. 2d at 62 (noting importance of price
transparency to likelihood of coordinated effects);
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Other indicia of coordination also are presehtansactions in the market are small and
numerous, PF 151, HRB and Intuit have the oppoty to communicate regularly, PF 151,
prices can be changed eas®f, 151, products are relatively stiardized, PF 151, there are high
switching cost$® PF 151, and the market is relatively stabie¢hat HRB and Intuit have been
“competing against each other for a decade.” PFCX2C Holdings 605 F. Supp. 2d at 65-66.

Another important factor in assessing thelihood of future coordination is whether
“firms representing a substantial share in thevesle market appear to have previously engaged
in express collusion affectingetrelevant market . . . .Merger Guidelineg 7.2%? As HRB's
former CEO Mr. Ernst testified, after TaxAddunched its free-for-all offer in the FFA, HRB
and Intuit joined together tobby the IRS for strict limitatios on the number and kind of
taxpayers eligible for free FFA filing. PR20. While by no means improper, the companies
were able to effectuate changes to the FFAlirements. The joirdonduct illustrates how
TurboTax and HRB'’s incentivem pricing differ from TaxACTand demonstrate the danger of
removing TaxACT as an independent entity.

In fact, HRB’s own business people recagu that buying TaxACWould increase the
likelihood of coordination. In examining the transaction, one HRB Direxitad that Intuit and
HRB would have significant incent# to raise prices. PF 14&nother Director agreed that
“there is value in taking control of this ‘segnteby not encouraging aca to free, which Intuit
would have no interest in doing, and therefaas value to HRB by prenting it through the

acquisition.” PF 143. Intuit similarly believedationg-term{EE N EENEGNGN

Redacted|

?° TaxACT successfully retains more tijflf ~ of its new users after one year and m
of its products after three years. PF 151.

2L SeeRichard PosneAntitrust Law69-79 (2d ed. 2001) (listing indicia that make market conducive to
coordination).

22 See also Hosp. Corp. of America v. FBO7 F.2d 1381, 1389-90 (7th Cir. 1986) (tradition of cooperation
among competing entities indicated market prone to collus@arjginal Health 12 F. Supp. 2d at 65.

Redacted]|

han of the users
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Notwithstanding all this evidence, Dr. Meysaid that coordinated effects are unlikely
because Digital DIY products are differentiatdthe fact is, differentigon in the Digital DIY
market is primarily based on brand,iaihhardly makes coordination hard@rindeed,
differentiation, in certain instances, mayhancehe likelihood of coordinationSee CCC
Holdings 605 F. Supp. 2d at 65 n.42 (“tacit csllon may be easier when products are
differentiated”) (quoting Lawrenca. Sullivan & Warren S. Grime§ he Law of Antitrust: An
Integrated HandbooRk 11.2e1l, at 635 (2d ed. 2006)).

2. The Proposed Acquisition Increases Theikelihood Of Coordination Because
TaxACT Is A Market Maverick

In the context of antitrust law, a maveriska particularly aggressive competitor that
“plays a disruptive role in the markto the benefit of consumersMerger Guidelineg 2.1.5.
Common maverick activity includesygressively targeting otherrfis’ customers with prices
substantially below the nornETC v. Libbey211 F. Supp. 2d 34, 47 (D.D.C. 2002). A
transaction that eliminates such a “particylaggressive competitor” is likely to facilitate
coordination and be anticompetitiv8eeid. at 47; Jonathan Bakevlavericks, Mergers, and
Exclusion: Proving Coordinated Contfire Effects Under the Antitrust Lawa7 N.Y.U. L.
Rev. 135, 177 (2002).

The record is replete with examplesli@xACT’s maverick behavior impacting the
Digital DIY industry. When TaxACT became the first participant in the FFA to offer all
taxpayers the opportunity to prepand e-file their tax returrier free, HRB saw the action as

“creat[ing] a huge disrupin in the paid side of the business” and a “suicide pact.” PF 118.

Z Phillip E. Areeda & Herbert Hovenkamfntitrust Law{ 942b. See alsddeinz 246 F.3d at 716-17 (finding
likelihood of coordinated effects in product market differentiated primarily agd)r
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After HRB and Intuit banded together to olga the FFA rules, TaxACT's free-for-all offer
through its website further disrupted the indysfiorcing TurboTax and HRB to introduce their
own free-for-all products. PF 126-28. TurboTabered to TaxACT’s pricing
I /d after HRB and TurboTax introducéieir free offerings, TaxACT upped
the ante even further by providing support forealileable forms for it$ree product. PF 131.
Most recently, TaxACT comniued to disrupt the Digitd1Y market by entering the
boxed retail software segment of the market, winad belonged solely to HRB and TaxACT.
PF 133. TaxACT's aggressive offering, with fredliag of state tax returns, took market share
from HRB, with a TaxACT survey finding th&6% of TaxACT’s customers had previously

used HRB digital products. PF 134-35. Nowthwl'axACT planning to introduce its product at

a host of additonal retalers, incluc R

Absent the acquisition, TaxACT will continas the market maverick because it has a
stronger incentive to behave diptively than HRB and IntuitMost importantly, TaxACT does
not share HRB and Intuit's concern aboutribalizing higher-priced digital products by
offering a low-priced, high-quitdy product. PF 107, 118.

V. Expansion Will Not Deter The Anticompetitive Effects From This Transaction

A Defendant may rebut the presumption ofgdéty from a heavily concentrated market
by showing that anticompetitive effts are not likely to resutiecause of low barriers to new
entry** or expansion from existing firmddeinz 246 F.3d at 715-16. Defendants must show that

expansion would be timely, likely, and of safént magnitude to der or counteract the

%4 Defendants made no argument in either their Response brief or at trial regarding likely entry. Accordingly,
Plaintiff focuses this argument on the likelihood of exgansAs a matter of law, barriers to expansion by fringe
firms are treated in the same manner as nemsfentering the market for the first timee CCC Holding$05
F. Supp. 2d at 4Cardinal Health 12 F. Supp. 2d at 54.
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competitive effects if TaxACT is acquired by HRBlerger Guidelineg 9.0;Chi. Bridge &
Ironv. FTG 534 F.3d 410, 427-29 (5th Cir. 2008)CC Holdings 605 F. Supp. 2d at 47.
A. Expansion Would Not Be Timely

To be timely, Defendants must show thgba@nsion would be “rag enough to make
unprofitable overall the actiortmusing those effectsMerger Guidelineg 9.1. When
expansion would take a periody#ars, it will not deter anticompetitive activity by the merged
entity. See FTC v. Elders Grain, In@68 F.2d 901, 905 (7th Cir. 198%)isa U.S.A., Inc163 F.
Supp. 2d at 342 (S.D.N.Y. 2001).

HRB itself has determined that expansioa tine-consuming process. HRB executives
considered and rejected a proposal to build abigital DIY product (internlly referred to as a
“fighter brand”) because it would require abouethyears to acquire just one million customers.
PF 152. And as HRB’s CEO Mr. Cobb testifiady planning beyond three years in the industry
“just isn’t credible.?> Mr. Bennett also observed that it takes millions of dollars and a lot of
time for a small company to develop a strong brantihe lengthy period for expansion is in
part because the cost of new customer adgndnas significantly inaased since TaxACT’s
rise to competitive significance. PF 157288Thus, fringe participants lack the necessary funds
to compete on advertising, and must depend heavily on word-of-mouth referrals, PF 159-60;
163; 166; 168, but “a small customer base cady mmovide a small amount of word-of-mouth
marketing benefit.” PF 166. Due to diminishimgrginal returns on marketing efforts, this

important referral process cannot be effesdtiveplaced simply by increasing advertising

25 Cobb, 9/19/11 A.M., at 89:9-20.
26 Bennett, 9/06/11 P.M., at 30:7-10, 63:6-9.

%7 Dr. Meyer has pointed to TaxACT’s growth curve as a potential model for TaxHawk and TaxSlayer to
expand because they are the same size as TaxACT ®@83n This assertion is thofactually incorrect and
irrelevant. In 2003, TaxACT had a market share three times greater than TaxSlayer or TaxHawk. PF 1
Moreover, the Digital DIY market has changed significantly since 2003.
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expenditures. PF 163-65.
B. Rapid Expansion Is Unlikely

Defendants must show that expansiolikely to happen — that doing so makes
economic senseCardinal Health 12 F. Supp. 2d at 58Jerger Guidelineg 9.2.

As Dr. Warren-Boulton explaimkat trial, given the high margins that exist in this
industry, companies already haugficient incentive to expand possible. PF 176. That they
have not is indicative dhe fact that thegannotbecause of the inherepdrriers that currently
exist (and would continue to exist p@stquisition) in this industry.

One such barrier is the importance of region for expertise and reliability that
consumers demand in their taseparation solution. PF 153-56wedish Matchl31 F. Supp.
2d at 170-71Cardinal Health 12 F. Supp. 2d at 57. Taxpayendl not use a Digital DIY
product unless they have “confidenthat sensitive data is being handled with care and that
returns are processed in a securerdre® and timely manner.” PF 153.

In turn, this creates another significéatrrier to rapid expansion — the cost of
advertising to create such a reputation. P¥. TaxSlayer and TaxHawk — Defendants’ prime
candidates for expansion — spent a com on advertising in tax year 2009. PF
179, 186. By contrast, the “big 3” firmsesppaeLEEs . PF 159. As HRB
found, in today’s Digital DIY marit, even “high levels of mketing, lower prices and an
aggressive free message” do not result in “guaranteed market $h@?€..64. This means the
fringe competitors that havet yet broken through are at grsficant disadvantage. PF 163.
Thus, it is hardly surprising that HRB found tihab dominant players investing heavily in

marketing would “create a barrito enter the category.” PIb8. High levels of marketing

EiRedacted
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expenditure by large incumbents create and maintain a barrier to expansion by smaller
competitors who would need to increase their own spending simply “to maintain $Hadb38.

Beyond these barriers lies the fact thatDigital DIY market is rapidly maturing. By
Defendants’ own account, the pool of consunsgrgching from pen-and-paper to Digital DIY
solutions may be exhausted as a source of meahigigfwth within two years. PF 174. As this
pool shrinks, successful expansion depends oning existing customers away from competing
Digital DIY firms — which is a difficult way to gsw due to the strong tendency of consumers to
stick with their existing Digital DIY solutiof? PF 175.
C. Expansion Would Not Be Sufficient To Deter Anticompetitive Effects

Defendants bear the burden of demonstrating expansion sufficient to “fill the competitive
void that would result if the [defendant] is permitted to acquire [the target compar8ive&dish
Match 131 F. Supp. 2d at 169. Expansion mustaaftar the firm to compete “on the same
playing field” as the merged entityChi. Bridge & Iron 534 F.3d at 430This means that the
expansion would be sufficient, geacquisition, to constrain theiging of the dominant firms.
CCC Holdings 605 F. Supp. 2d at 5&ardinal Health 12 F. Supp. 2d at 58.

Neither TaxHawk nor TaxSlayer is cdgba of replacing TaxACT’s competitive

significance in the Digital DIY market. Tax$kr and TaxHawk simply are not in the same

league as the "Big 3." Last year, TaxS|

# Seee.g, United States v. Franklin Elec. Gd.30 F. Supp. 2d 1025, 1031-32 (W.D. Wis. 2000) (consumer
unwillingness to switch from establighenanufacturers madmtry unlikely);Coca-Cola Cq.641 F. Supp. at 1137
(barriers to entry and expansion in soft drink market are high based, in part, on difficultynomerexisting
customer preferences).
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TaxHawk also is unlikely to become a compeéitconstraint. After ten years of offering
a Digital DIY product, the company had o{jiEECELIN in revenues last year. PF 184.
TaxHawk also has chosen to limit the utilityitsf product to broad swaths of the taxpaying
public. TaxHawk offers no support for the more tB&mmillion people who live in either cities
with local income taxes (like New York and Detroit), or states such as Tennessee, or New
Hampshire. TaxHawk also does not support madgrid tax forms. PF 185. To offer the full
complement of forms would take TaxHawk —ibgyown accounts — more than ten years and
require a change in the company’ge$tyle” culture that its not willing to make. PF 185.

While Defendants’ expert testified thatuit and HRB would avoid anticompetitive price
increases merely because of theeatthat TaxHawk and TaxSlayer could expdhdhe record
is to the contrary. For example, HRB’s Mrolikeworth testified in his deposition that HRB
neverconsiders the prices of its smaller compesiitke TaxHawk and TaxSlayer in setting its
own prices. PF 178. This is not surprising. \Withsubstantial growth ishare, TaxSlayer and
TaxHawk are simply too small to be a meaningful constrad@C Holdings 605 F. Supp. 2d at
58 (size of competitors compared to merging firms is a key factor in expansion analysis).
V. Defendants’ Claimed Efficiencies VIl Not Overcome The Harm To Competition

To overcome harm to competition in a highly-concentrated market, Defendants’
efficiencies must be “extraordinarghd withstand “gorous analysis.'Heinz,246 F.3d at 720-
22. Here, Defendants’ claimed affencies fail the basic thgkold tests of being merger-
specific, verifiable, and likely teesult in pro-consumer benefiise(, to be “passed through” to
consumers).SeeMerger Guidelineg 10.0;Heinz 247 F.3d at 720-22.
A. Defendants’ Claims Are Not Merger-Specific

Defendants’ largest claimed efficiencie® IT-related. Yet Mr. Bowen, HRB’s

%9 Meyer, 9/12/11 P.M., at 15:16-20.
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efficiencies witness, was unawarkthe details surrounding HRB&xistingplans to consolidate
its IT platforms — and hence did not considex thillions in stand-alone cost savings that HRB
could achieve simply by executing those plaR§&. 207-08. Similarly, for its call center
projections, HRB admits thatébuld move those cemteor improve th@perations to obtain
lower labor costs, butiff included these non-merger-specifiorsags in its claims. PF 210. As
revealed at trial, for the vaBulk of Defendants’ efliiencies claims, there simply is no evidence
that HRB ever attempted to ascertain whetherpamnyof those efficiencies could be achieved
absent the transactiomaif so to what degre€. Given the parties’ lac&f analysis, it would be
guesswork for the Court to assigparticular dollar value to th&nergies as “merger-specific.”
Univ. Health,938 F.2d at 1223 (Defendants bear thalearof proof on efficiencies).

In addition, HRB’s projected improvemerib its management “culture” are not
cognizable or merger-specific. HRB plansitmd over to TaxACT control of its digital
business, with the hope of achieg better results from TaxACT’s (1) more seasoned, capable
managers; (2) geographic separation from HRBa&dguarters and big-firtnaits; (3) consistent
business strategies; and (4) culture of costroh PF 221. Yet even assuming that HRB can
achieve all these benefits — an assumptioniloatld be unfounded in light of HRB’s previous
failures in achieving effieincies from acquisitio’s— the record shows that HRB can, and
should, do these things on its own. Indeedh@&absence of this transaction, HRB's CEO
admitted as much when he specifically propasedphysical separation of Digital, hiring a

manager “of stature”, and a focus on “driv[ing] costs out.” PF 222-23.

SZlRedacted
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B. Defendants’ Claims Are Not Verifiable

Even if merger specific, theost projections Defendantsdeatheir efficiencies on are
unverified. Although Mr. Dunn claimed thatook “hundreds of hours over a month” to
develop the projections, Ms. Grerfho also participated in the process, described it as “rough,”
“back of the envelope,” and resultingsome numbers being “thrown together” on a
spreadsheet. PF 21Blso, a standard cost analysis compguTaxACT’s past changes in scope
of operations with associated changes in stsicture, was not performed — precluding a
determination of how much more efficient T&@A becomes with increases in scope. PF 217,
219. Without either (1) a repducible methodology, or (2) evidemlinking TaxACT’s plans to
its actual cost experience, the projections are mere “speculation andgg@inout post-merger
behavior” that should receive no crediteinz,246 F.3d at 721.
C. Defendants Have Failed To Demons#ite Pass-Through Of Efficiencies

Though the crux of an efficiencies defensthet benefits will be passed through to
consumers in sufficient degreedeercome competitive harrAleinz,246 F.3d at 720,
Defendants have barely addressed the isBueMeyer conducted no independent estimate on
pass-through, and Mr. Bowen’s counsel did n&tras one question on the topic. Indeed, the
entire record, points thether way: (1) HRB has no intention @itting its prices in the event of
merger, PF 102, PF 235; (2) HRB plans to maitkdtee product more aggressively if the
acquisition is not approved, thantifs, PF 95; (3) the bulk dhe projected savings relate to
fixed costs, and thus are unlikety affect consumer welfare becaibey are irrelevant to price
or output decisions, PF 232; and (de financial model that HRB’s Board voted on showed the

synergies going to shareholders as higheritgrafot to consumers as lower prices. PF 234.
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CONCLUSION

For the foregoing reasons as well as thoséositin Plaintiff's preliminary injunction

papers and established at trial, the United Statgsectfully requests that this Court enjoin HRB

from consummating its acquisition of TaxACT.

Dated this 28th day of September 2011.
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