UNITED STATES OF AMERICA v. H&R BLOCK, INC. et al Doc. 65

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA,
Plaintiff,
V. Civil Action No. 11-00948 (BAH)
H&R BLOCK, INC;
2SS HOLDINGS, INC.; and
TAIXL.P.,

Defendants

REPLY MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION INLIMINE TO
PRECLUDE ADMISSION OF DEFENDANTS’ PROPOSED REMEDIES

Defendants’ response to Plaintiff's motionlimineto exclude evidence of Defendants’
offer to fix TaxACT'’s prices at current lexdbr three yearsurther supports the conclusion that
the offer isirrelevant to whether the proposed transaction shoupatddeninarily enjoined.
Defendants’ “guarantee” is really no guarantee at all. Indeed, Deferaadlnitshat “neither
Plaintiff nor the Court would monitdl] Defendants’ compliance with the GuarantéeThus, it
is nothing more than a sederving statemémade for purposes of litigation that bears no
resemblance tthe authority Defendants cite in support of their argument, and should be
afforded no weight by the CoufrtConsumers are entitled to rely on competition to deliver

competitive prices and high quality services. Empty promises are no substitdenfoetition.

! Defendants’ Memorandum in Opposition to Plaintiff's Motion in Limin@gp. Resp.”) (Docket #53) at 7.

%2 See Hosp. Corp. of Am. v. FT8D7 F.2d 1381, 1384 (7@ir. 1986) (Posner, J.) (“[p]ostcquisition evidence that
is subject to manipulation by the party seeking to use it is entitled to little or gbhtwgi
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In arguing to the contrary, Defendants rely heavilgasesand settlements that involved
consentecrees’ Those are simply inapposite. As Defendaatsit, there is a difference
between their offer to fix TaxAC$ prices and “what would happen if the Department of Justice
and Defendants entered into a formal settlement or this Court ordered such ya'ferfibdt
difference ighata formal settlement or coudrderwould enable both the Court and the United
Statego monitor Defendant€ompliance with theioffer. Here, there would be no such
assurance.

Nor is Defendants’ offerelevant to the likelihood of anticompetitive effects post-
transaction. Defendants’ offer focuses solelffarACT ignoring the facthatDefendants
acknowledge thdtey motivatiors for the transaction are eliminatifgR Block’'sneed to
compete based on price, and raigif&R Block’sprices® Neitheris addressed by Defendants’
offer to fix TaxACT’s prices.

Defendants’ contention that their offer is relevant to the irreparable pramgof the

preliminary injunction standaralso ismistaken. Not only does Defendants’ offer provide no

3 FTC v. Butterworth946 F. Supp. 1285, 1298 (W.D. Mich. 1998jiited States v. Atlantic Richfield C&97 F.
Supp. 1061107374 (S.D.N.Y.1969). To the extent that tidlantic Richfieldcase involved divestituredecree, it
only serves to prove Plaintiff's point that divestiture, not empty presnis the preferred remedy in an antitrust
enforcement action.

* Opp. Resp. dl.

® SeeReply Memorandum in Support of Plaintiff's Motion for a Preliminarwimjtion(Docket #56), at 3, 15.
Today,asignificant portion of HRB’s customers start their returns using HRB&product. A overwhelming
majority ofthosecustomersre able to complete their returns without upgradidgat 2 & n.3;see alsaGX 2967;
GX 619. If HRB ceases to aggressively market its free product, s$aoseconsumers are likely to be harmed by
the transaction.

® Another potential anticompetitiveffect not addressed byefendants’ offeis that Defendants will market
TaxACT less frequently. Defendants contend that Plaintiff cites terttie“338-page” Camela Greif transcrijt
support of this argumentThisis not correct. Plaintiff cited to & 55 (Greif Dep. 82:185:22; 317:1319:22),which
containseight pages of thdranscript, includinghe relevant testimony. In any etgethe relevant citation is t0)G
55, in particular Greif Tr317:16318:16.



assurance that there will be no hartwyt irreparable harm is presumed in a governritetigted
merger case once the United Stdtas shown there is a reasonable probability that the
transaction is likely to substantially lessen competitidbefendantsoffer, outside of implicitly
acknowledging that competition will be lessened, has no relevanke key issue of this case:
whether there is a reasonable probability that the proposed transaction \Beleties 7 of the
Clayton Act. Therefore, Defendants should not be able to present evidencé offfireat the

hearing.

" Defendants’ clainthattheir offerdemonstrates that the “market will . . . remain the same post transa@tmm,
Resp. at 4, proves the point. TaxACT is a maverick that regularly fosreptive change in the digital do
yourself tax preparation market. Only an injunction thatgres TaxACT as an independent, competitive force
will truly keep competitive conditions the same pending a trial on the merits.

8FTC V. Weyerhaeuse865 F.2d 1072, 1082 & n.23 (D.C. Cir. 1981) (R.B. GinsburgUited States v. Ivaco,
Inc., 704 F.Supp. 1409, 1429 (W.D. Mich. 1989).



Dated this 19th day of August, 2011.
Respectfully Submitted,

FOR PLAINTIFF UNITED STATES OF
AMERICA:

/s/ Joseph F. Wayland

Joseph F. Wayland
Deputy Assistant Attorney General
Antitrust Division

[s/ James J. Tierney

James J. Tierney (D.C. Bar #434610)
Chief
Networks andlrechnology Section

/s/ Scott A. Scheele

Scott A. Scheele (D.C. Bar #429061)
Assistant Chief
Networks and Technology Section

[s/ Lawrence E. Buterman

Lawrence E. Buterma(C. Bar #998738)
David Gringer

Anthony D. Scicchitano

Trial Attorneys

U.S. Department of Justice
Antitrust Division

Networks and Technology Section
450 Fifth Street, NW

Washington, DC 20530
Telephone: (202) 307-6200
Facsimile: (202) 616-8544
lawrence.buterman@usdoj.gov



