IES COMMERCIAL, INC. v. CONTINENTAL INSURANCE COMPANY et al Doc. 26

UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATESOF AMERICA, for theuse
and benefit of IESCOMMERCIAL, INC.,
Plaintiff,
V. Civil Action No. 11-0985 (ESH)

THE CONTINENTAL INSURANCE
COMPANY, INC,, LIBERTY MUTUAL
INSURANCE COMPANY, and GRUNLEY
CONSTRUCTION CO., INC,,

Defendants/I ntervenor Defendant
& Counterclaimant.
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MEMORANDUM OPINION AND ORDER

Plaintiff IES Construction Co., Inc. (“IES"g subcontractor dsrunley Construction
Co., Inc. (“Grunley”) in the pormance of a government conttainitiated this action for
damages arising from that agreement. In egation with the contradietween IES and Grunley,
a payment bond was issued by Grunley, as prihapa Continental Isurance Company, Inc.
and Liberty Mutual Insurance Company, as suretlaghe instant action, IES initially sued
Continental Insurance Company, Inc. and tip&lutual Insurance Company. Defendant
Grunley subsequently intervened as a defendadtcounterclaimant. Before this Court is
Grunley’s motion to dismiss the second coun&x8’ complaint on the grounds that it fails to
state a claim under the Prompt Payment Act (“PPA”). 31 U.S.C. 88 3901-3907. As explained
herein, the Court agrees.

BACKGROUND

In September of 2009, Grunley entered into @tiaet with the United States to perform

design-build work in certain ility tunnels near the U.S. Capitol Power Plant in Washington,
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D.C. (Compl. § 6.) InJanuary of 2010, Grunéeypcontracted with IE® perform electrical
work required by Grunley’s AOC Contract faffixed price of $118,600. (Compl. §7.) In
connection with the subcontract, Grunley, as@pal, and Continentdhsurance Company, Inc.
and Liberty Mutual Insurance Company, as sasgissued a payment bond pursuant to the
requirements of the Miller Act. 40 U.S.C. §8833-34. During the performance of this contract,
IES and Grunley experienced changes in the wegkirements as well as delay, which led to a
dispute between them regarding payment. (Compl. 11 10- 26.)

In May 2011, IES initiated the present aati asserting a claim under the Miller Act
against Grunley’s sureties— Continental Insaea@ompany, Inc. and Liberty Mutual Insurance
Company. Thereafter, Grunleyténvened as a defendant asderted a counterclaim against
IES, claiming entitlement to damages for additlawsts incurred as a result of IES’ breach of
subcontract. (Mot. to Intervene as a Def.) 1BSurn, sued Grunley for breach of contract
(Count 1), seeking damages, and for violatiothaf PPA (Count Il). With respect to Count II,
IES seeks “interest, penalties, and attornéés provided by the [PRA (IES’ Answer to
Countercl. and Countercl. Against Grunfégnstruction Company, Inc. at 16.)

ANALYSIS

Grunley has moved to dismiss Count Il undeleRi2(b)(6), arguing that (1) there is no
private right of action under the PPA, (2) thgpant-related dispute between Grunley and IES
makes the PPA inapplicable, and (3) the PPA dowalt, in any event, copel the payment IES
seeks because the U.S. has not paid those far@inley. (Mot. to Disniss Countercl. Count Il
(“Def.’'s Mot.”).)

The PPA was enacted in 1982 in an effoppttovide the federal government with an

incentive to pay government contractors on thyeequiring agencies to pay penalties—in the



form of interest—on certain overdudl®a Pub. L. No. 97-177, 96 Stat. 85 (19823 generally
H.R. Rep. No. 97-461 (1982). In 1988, the PPA waended to include explicit provisions
applicable to subcontractors. Prompt PaptmAct Amendments of 1988, Pub. L. No. 100-496,
102 Stat. 2455 (1988); H.R. Rep. No. 100-784 (1988).

Under the amended PPA, prime contractaith the federal government are required to
include in agreements with subcontractors terrashotect against lapyments. 31 U.S.C. 8
3905. Specifically, prime contractors must insarpayment clause which obligates the prime
contractor to pay the subcorttar for satisfactory performar under its subcontract within 7
days out of such amounts as are paid to the pron&ractor by the agency under such contract.”
Id. at 8 3905(b)(1). The PPA further obligates gricontractors to insetan interest penalty
clause which obligates the prime contractopdg to the subcontractan interest penalty on
amounts due in the case of each paymeninaate in accordance with the payment clause
included in the subcontract pursuanpeoragraph (1) of this subsectiohd’ at 8 3905(b)(2).
Absent from the PPA is any explicit provisgfor subcontractor enforcement if the prime
contractor fails to make timely payme8ee generallgl U.S.C. § 3905.

Moving to dismiss that count, Grunley argtieat the PPA does not create a private right
of action, and to support this pasit it cites to several cases frather jurisdictions that have
adopted this view.(Def.’s Mot. at 5-7.) Though these decisions are not binding on this Court,
the apparently unanimous conclusion thatRRé&\ does not create a private right of action is

nonetheless persuasivBee United Statex rel.L&W Supply Corporation v. Dick

These decisions includln re Thomas255 B.R. 648, 654 (Bankr. D.N.J. 2009)ited States
ex rel.King Mountain Gravel, LLC v. RB Constructors, L1356 F. Supp. 2d 1250, 1252-53 (D.
Colo. 2008);U.S.ex rel.Virginia Beach Mech. Serydnc. v. SAMCO Constr. Ca9 F. Supp.

2d 661 (E.D. Va. 1999 ransamerica Premier Ins. Co. v. Ob864 F. Supp. 471 (D. Me.
1995).



Corporation No. 3:08cv56, 2009 WL 1139569, at * 1 (N.D. Fla. Apr. 27, 2009) (“All of the
authority which the defendants have cited, orchert has located, holdéte is no private right

of action under the [Prompt Payment] ActO&H Contracting of MS, LLC v. Lakeshore
Engineering Services, IndNo. 1:07cv700, 2007 WL 2461017, at *1 (S.D. Miss. Aug. 24, 2007)
(“The few courts addressing the matter have fouatlttiere is no privateght of action between
contractors under the Prompt PamhAct.”). IES counters th#lhese decisions are non-binding
and urges this Court to find an implied rightaation in light of tle congressional purpose for
enacting the PPA. (IES’ Brief in Opposition touBley’s Motion to Dismiss (“Pl.’'s Opp’n.”) at
3-4.) Although IES arguably has offered waysligtinguish the cases evhich Grunley relies,
there is no legal support cited to supportré@gnition of an implied right of actionld()

The Supreme Court has directed courts toghgious when recognizing a private right of
action, explaining that, withouterly-demonstrated intent, “a claim does not exist and courts
may not create one.Alexander v. Sandov@32 U.S. 275, 286-87 (2001). This holds true “no
matter how desirable [the creation of the clamijht be as a policy matter or how compatible
with the statute.”ld. In Sandovalthe Court found that the st at issue imposed a clear
directive, but did not eate a private remedyd. at 288-90 (focusing on the dearth of “rights-
creating” language). Similarly heneeither the text of the PPA nthre legislative history reveal
an intent to create @rivate right of action.See generall$1 U.S.C. 88 3901- 3907; Prompt
Payment Act Amendments of 1988, Pub. lo. MI00-496, 102 Stat. 2455 (1988); Pub. L. No. 97-
177, 96 Stat. 85 (1982); H.R. Rep. No. I(8%* (1988); H.R. Rep. No. 97-461 (198Rgarings
Before a Subcomm. of the Comm. on Government Operations on H.R. 4709 to require the
Federal Government to Pay Interest@merdue Payments, and for Other Purpo$a& Cong.

(1982). Instead, the statute and implementegmlations show thdhe enacting Congress



envisioned the PPA’s protections to be eocéarin the same manner as other contractual
disputesSees C.F.R. § 1315.16(a$ee alsdroth v. District of Columbia Court460 F.Supp.2d
104, 106 (D.D.C. 2001).

IES responds that the legislative higstshows that Congress meant to protect
subcontractors and that the PPA would $seatially toothless ihout a self-executing
enforcement provision. (Pl.’s Opp’n at 3, 6.) iFargument, however, is unconvincing. First, the
multitude of statutes that provide directiv@shout accompanying private remedy clauses belies
IES’ claim See, e.gSandoval532 U.S. 275 (finding no privatcause of action created by
section 602 of the Civil Rights Act of 1964)niversities Research Ass'n, Inc. v. Couth0 U.S.
754 (1981) (finding no private cause of actoweated by the DaviBacon Act). Second, it
makes little sense to assume, as a default, tiatsty directives create private rights of action
because doing so could diminish legislat@rsthusiasm for creating standards for improved
conduct. Ultimately, for these reasons andréasons stated by thehet courts to have
considered the mattesde supranote 1), this Court finds thétte PPA does not create an implied
right of action?

CONCLUSION

For the foregoing reasons, the Court grantsrtant Grunley’s motion to dismiss Count

2 The Court is also persuatithat the PPA only applies payments “for satisfactory
performance” and that is not the case hereesihe payments are disputed. However, given the
Court’s conclusion that there is mivate right of action, it neeabt decide this issue, nor does
it have to address Grunley’s argument thatRRA& does not compel it to pay interest on an
amount that the federal government has nmt {waGrunley. (Def.’s Mot. at 9-10.)



Il of IES’ complaint against Grunley.

/sl
ELLEN SEGAL HUVELLE
United States District Judge

Date: September 30, 2011



