MARTIN v. DISTRICT OF COLUMBIA GOVERNMENT et al

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

FELICIA MARTIN,
formerly known as Felicia Dantzler

Plaintiff, : Civil Action No.: 11-01069RC)
V. : Re DocumenNos.: 118, 131
DISTRICT OF COLUMBIA et al,

Defendans.

MEMORANDUM OPINION

GRANTING IN PART AND DENYING IN PART DEFENDANTS' MOTION TO DISMISS AND FOR
SUMMARY JUDGMENT ; DENYING PLAINTIFF 'SMOTION FOR SANCTIONS AND TO STRIKE
EXHIBITS

[. INTRODUCT ION

Felicia Martin, an employee of the District of Columbia Alcoholic Beverage Rtgal
Administraton, brought this action againtste District anchercurrent and formesuperiors
asserting statutorgnd commonaw claimsarising out ofallegedgender, disability, and age
discrimination and retaliationBefore the Court arthe defendantghotion to dismiss anfibr
summary judgmenECF No. 118), antartin’s motion for sanctions and to strike exhibits in
support ofthe defendants’ motiofECF No. 131). Having reviewed the parties’ filingthe
Court grants in part and deniespart the @fendants’ motion to dismiss afa summary

judgment, and denies Martin’s motion for sanctions and to strike exhibits.
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ll. FACTUAL BACKGROUND *

Martin is a femaleaged fortyfive at all times relevant to this caseeAm. Compl. | 2,
ECF No. 33;Defs.’ Statement of Facts §RCF No. 118-Z. Since 2007, shieas served as an
Investigator in the Enforcement Division of the Alcoholic Beverage Regulationsinaition
(“ABRA"). SeePl.'s Am. Statement of Facts § 1, ECF No. ;1i2@rtin Aff. 2, Pl.’s Ex. 74,
ECF No. 128-74. ABRA is an independent agency of the District of Colufiihigtrict” or
“D.C.”) thatassistghe Alcoholic Beverage Control Board (“ABC Boardi)the administration
and enforcement dhe District’'s alcohol regulationsSeeD.C. Code 88 25-201(c), 25-20hh
furtherance of this mission, ABRA Investigatanspecttrain, and advisestablishments
licensed to provide alcoholic beverages and prepare reports on potential regulasbigyngioir
submission to the ABC Boardseelnvestigator job description, Pl.’s Ex. 62, ECF 128-62.

A. Special Evaluation of ABRA bythe D.C. Office of the Inspector General

In 2007 and 200&everakcomplaintssurfaced alleging that ABRA management

impropety interferedwith or altered investigative reportSeee.g, Webb complaintPl.’s Ex.

! In ruling on a motion for summary judgment, “[t]he evidence of the non-movant is to be
believed, and all justifiable inferences are to be drawn in [her] faviarderson v. Liberty
Lobby, Inc, 477 U.S. 242, 255 (1986). Accordingly, where facts are disputed, the Court will
view the evidence in the light most favorable to Martin.

2 The amended complaint alleges that Martin was ffivey years old “at all times
material” to this case. Am. Compl. § 2. The defend&@tesement of Factontends that she
was aged fortyfive “[a]t the time she filed her initial complaint in this action,” but cites the
relevant portion of the amended complaint and claims that the fact is one of maimy “not
dispute.” Defs.” Statement of Facts § 2. Because of the defendatien and their claim that
Martin’s age is undisputed, the Court construes the defendants’ StatemensatdHadicating
reliance on the amended complaint’s allegation of Martin’s age. Moreoveuseddartin does
not object, the fact that she sveorty-five as relevant to this case will be treated as conceded
See Trawick v. Hantmaa51 F. Supp. 2d 54, 59 (D.D.C. 2001 {he court may assume that
facts identified by the moving party in its statement of material facts are admittext snéda
fact is controverted in the statement of genuine issuesifiledposition to the motion.” (quoting
LCvR 7.1(h))). Even if Martin were forty-five at the time she filed the campin 2011 (and
thus even younger in 2008 and 2009, when most of the@saeissue occurred), the Court’s
analysis below would be unchanged.



6, ECF No. 128-6Anonymous complaint, Pl.’s Ex. 9, ECF No. 128{8.responsethen
Director of ABRA Maria Delaney (“Delaneytequested that the D.C. Office of the Inspector
General (DCOIG”) conduct a special evaluation of ABR&eeDCOIG Report Executive
Summary 2, Defs.” Ex. A, ECF No. 118-4. This evaluatommenced idune 2008 and
concluded in April 20091d.

Shortly after Delaney announced the forthconemguation,she received an email from
Martin asking for “ABRA’s contact person responsible for scheduling intesaeith OI1G.”
Martin-Delaneyemaik of June 20, 2008, Pl.’s Ex. 18, ECF No. 128-D8laney replied,
explaining that DCOIG would initiate amecessarnterviewscheduling.Delaneythen
forwardedher email exchange with Martio ABRA Chief of Enforcement Johnnie E. Jackson
(“Jackson”) with the note “Fyi."ld.

In late June 2008, a DCOIG Special Agent interviewed Martin to gather information
regarding allegations th&elaney andlackson had instructed ABRA staff to destroy evidence
relevant to th&COIG evaluation. Martin deniechaving been instructed to destroy documents.
However, she reported that on several occasions in theD@ahey had asked her to change
reportsciting certain licensee®r infractions, and as proof, provided a draft report with
Delaneys comments Martin alleged thaDelaney wasnotivated bya personal associatiomith
the licenseethat she sought to proteceeDCOIG Memorandum of Interview, Pl.’s Ex. 20,
ECF No. 128-20. Additionallyyartin claimed that Delaney’s favoritisaifectednot only her
reports but those oéll Investigators, whaevere expected to follow an “unwritten rule in ABRA”

that certain licensees should be treated rremently. Id.



B. Denial of Promotion to Supervisory Investigator

In July 2008, Martin souglapromotion to Supervisory Investigator, applying for one of
two vacant positionsSeeMartin Aff. § 7, Pl.’'s Ex. 74 Pl.’s Am. Statement of Facts 3
late October 2008, several Supervisory Investigsdodidates were interviewed, but Martin was
not among themSeelnterview rotes, Pl.’s Ex. 39, ECF No. 128-3Days laterhaving heard
about the interviews, Martin approached Jackson and asked why she had mbioseanSee
Jackson emabif Oct. 27, 2008, Pl.’s Ex. 40, ECF No. 128-48e explaned thatbecause Martin
had been promoted in May 2008 to a permanent Investigator position at thpa@egtade,
Martin Aff. 3 Pl.’s Ex. 74, she did not have one ygéaiime in grade”and was thuseligible
for the promotionid. § 16; Jackson Aff. | 3, Defs.” Ex. |, ECF No. 118-12.

Jackson claims that in findirgartin to be ineligible herelied on advice fronthe D.C.
Department of Human Resourdé®CHR”). SeeJackson Aff. § 3, Defs.” Ex. lIn late October
2008, theDCHR gaerated a Selection Certificate listitigeeindividuals deemed eligible, and
Martin’'s name does not appeartbatCertificate SeeSelection CertificateDefs.”Ex. J, ECF
No. 118-13.However, m at leasbne past occasion, ABRAvanagemertiadattempted to fill a
vacancy by first identifying the candidate it wished to hire, and then aBKif{R to place that
candidate’s name onSelectionCertificate. SeeFarouk email of Feb. 15, 2008, Pl.’s Ex. 30,
ECF No. 128-30.

Among the candidatesterviewedfor the promotion in October 20@8remale
Investigatorslermaine Matthews (“Matthewsahd Gregory Pricé€Price”), whose names
appearean theSelection Certificate Seelnterview rotes Pl.’s Ex. 39 Selection Certificate,
Defs.” Ex. J Both Matthewsnd Price had less than one year’s timgrade:Matthews had

been promoted in May 2008 &dull-time, DS-11 positionseeJackson email of May 21, 2008,



Pl.’sEx. 32, ECF No. 128-32, wherelagce had been employed with ABRs#ce February
2008, at thédS-11 paygrade seePrice appointment form, Pl.’s Ex. 31, ECF No. 128-31.

In November 2008, Jackson announced that Price had been selected for the promotion to
Supervisory Investigatpteaving only one position vacartbeeJackson email of Nov. 7, 2008,
Pl’s Ex. 41, ECF No. 128-41. Martin did not apply for the second position because Jeaakson
led herto believe that her first application would be considered for the other vacdeell.’s
Am. Statement of Facts { 46; Jackson ewfddec. 12, 2008, Pl.’s Ex. 43, ECF No. 128-43
Jackson Aff.  4Defs.” Ex. 1

In late December 2008, Martin spoke witlale Investigator Crai§elbyStewart
(“Stewart”) at a celebration to mark his departure from ABRA. During their conversation,
Martin learned that despite the fact that Stewart had alsoibelagible under the timén-grade
rule for the Supervisory Investigator promotion, he had been offered the promotion, though he
declinedfor personal reasonsseeMartin Aff. 27, Pl.’s Ex. 74 Ultimately,in November
2009, two additionaiale Supervisory Investigators were seleetdhtthews and Stewart, who
by that timehadre-joined ABRA. SeeMoosally email of Nov. 10, 2009, Pl.’s Ex. 53, ECF No.
128-53 (announcing promotiondjioosally emailof Apr. 10, 2009, Pl.’s Ex. 47, ECF No. 128-

47 (announcing Stewart’s return to ABRAJartin Aff. 52 Pl.'s Ex. 743

3 After being promoted to Supervisory Investigator in November 2008, Price was
dismissed in July 2009 for “inappropriate conduct.” Moosally letter, Pl.’s Ex. 31, BCE28-
31. Therefore, in the fall of 2009, there were again two vacancies for Supervisotighatees
SeeJackson email of Aug. 24, 2009, Pl.’s Ex. 52, ECF 128-52 (announcing two vacancies).



C. Denial of Volunteer Assignment as Relief Supervisory Investigator
On several occasionBlartin was not selected féihe volunteer positio of Relief
Supervisory Investigatpdespite expressing interdsin July 2008, Martin volunteered to serve
as ReliefSupervisory Investigatarpon the resignation of a former Supervisory Investigator.
Jackson instead appointed MatthevBeeMartin Aff. 5 Pl.’s Ex. 74. In September 2008,
Jackson solicited volunteets serve as Relief Supervisory Investigatord Martinexpressed
her interest See idf 9. Jackson instead selected Stew&geJackson email of Oct. 8, 2008,
Pl.’s Ex. 37, ECF No. 128-37. In June 2009, Jackson again asked for volunteers, and Martin
again responded affirmativel\seeMartin-Jackson emails of June 10, 2009, Pl.’s Ex. 48, ECF
No. 128-48. The next day, Jacksyainselected StewartSeeJackson email of June 11, 2009,
Pl.’s Ex. 49, ECF No. 128-49t the time, Stewart waaitherthirty-eight or thirtynine years
old. SeeDCOHR letter 3, Defs.” Ex. EECF No. 118-&explaining that at time of the November
2009 promotion, Stewart was thirty-nine years old). In August 2009, Jackson asked Martin to
serve as Relief Supervisory Investigator, ldairtin declined on grounds that she did not wish to
answer service calls after hours, as required by the posBealackson Aff. 5, Defs.” Ex; |
Hollis Aff. § 10,Defs.’ Ex. L, ECF No. 118-15.
D. Denial of Other Volunteer Assignments
Martin was also denied various other volunteer positions. In June 2008, Martin was
selected t@serve on a committee detailed to the 2009 Presidential Inaugur&eedackson
email ofJune 21, 2008, Pl.’s Ex. 54, ECF No. 128-b5bwever, Martinvas removed from the

committee after failingo have hephotograplaken on a designated deyNovember 2008as

* The amended complaint uses the titles “Relief Supervisory InvestigatotAatidg
Supervisory Investigator” interchangeablyeeAm. Compl. 11 24-25. Because no material
difference between the two positions is suggested by the record or by anyh@ourt uses
the title “Relief Supervisory Investigator” for simplicity.



required for participatioper certain security measureSeeMartin-Jackson emails of Nov. 19—
20, 2008, Defs.” Ex. N, ECF No. 118-17; Jackson Aff. | 6, Defs.” Ex. I. Alththmyle was a
makeup appointment for taking the required photograpestin was unaware of anyone who
had their photo taken on the make-ug.d&eeMartin Dep. 89: 17-21Defs.” Ex. B ECF No.
118-5.

In September 2008, Jackson asked for volunteers to serve as Training Coordinator, Fleet
Coordinator, and Special Events CoordinateeeMartin-Jackson emaslof Sept. 19-24, 2008,
Pl.’s Ex. 56, ECF No. 128-56. These volunteers would take on additional duties to improve the
Enforcement Division’s operations and would in turn gain mamagé and leadership
experience.SeeMartin Aff. I 11, Pl.’s Ex. 74; Jackson Aff. { 1@efs.” Ex. | Jackson did not
specify any selectioariteria SeeMartin-Jackson emails of Sept. 19-24, 2008, Pl.’s Ex. 56.
Despite expressing interest in all three positidfesitin was not selectdor any Seeid.; Martin
Aff. 1 11, Pl’s Ex. 74. The twéemalesselected as Training and Special Events Coordinators
were under age forty, while the male selected as Eleetdinator was sixty-two years ol&ee
Pl.’s Am. Statement of Facts  53.

Also in September 2008, Jackson asked for volunteers to serve asréhdimgon to
help coordinate activities and submission of documents on behalf of ABRA'’s detail 2008e
Presidential InaugurationMartin volunteered SeeMartin-Jackson emails of Sept. 11, 2008,
Pl.’s Ex. 55, ECF No. 128-53Viinutes laterhoweve, Jackson announced thratle
InvestigatordDwyne Shoemakeand Price would senas the LiaisonsSeed.

E. Carpal Tunnel Syndrome
In Decembef008,Martin wasdiagnosed with carpal tunnel syndrome, a condition that

limits her ability to type.SeeDr. Mody Letter,Pl.’'s Ex. 59, ECF No. 128-59; Jackson memo,



Pl.’s Ex. 60, ECF No. 128-60. Typing is a significant part of an Investigator'sjebstigators
mustresolve virtually all complaints of regulatory violations by means of a wnigport,and
Martin handled 96 to 162 cagesr year SeeMartin letter of Jan. 22012, Pl.’s Ex. 62, ECF No.
128-62 Investigator job descriptiomd. In December 2008, when Martin reported her condition
to Jackson, haccused heof having a preexisting conditon andof “dropping[her] injury in
ABRA’s lap.” Martin Aff. § 22, Pl.’s Ex. 74.ABRA then provided Martin with aassette
recorder‘to be utilized to dictate her investigative repgrteough Martin had requestedice
recognition software. Jackson merib,s Ex. 6Q Jackson memdPl.’s Ex. 59, ECF No. 128-

59; see alsdefs.’ Statement of Fac%41. That same month, Jackson decided to divert cases
awayfrom Martin on the basis that she could no longer typeeNickens Aff. § 6, Pl.’s Ex. 58,
ECF No. 58.By January 2009, Martin had no cases assigned tedevartin email of Jan. 8,
2009, Pl.’s Ex. 57, ECF No. 128-57, and this workload reduction persisted into Auguss2010,
Martin Aff. § 90, Pl.’s Ex. 74 (*I did not have enough work to sustain me[#iciithe 8 hour
tour.”). Also in January 2009, Jackson instructed another Investigator to type Meaise's for
her, though such duties would be additional to his normal work assignnsa@sickens Aff.

17, Pl’s Ex. 58.

Martin’s symptomglid not abate. In 2010, Martin inquired on several occasions about
the availability of voice recognition softwarexplaining that the cassette recorder was of no help
in sending emails ondaaily basis SeeMartin correspondenc®|.’s Ex. 64, ECF No. 128-64in
July 2010, Supervisory Investigator Stewart confirmed to Martin that Jackson hed¢c!
purchase the requested software andghatonsequentlyad to use the cassette recordeee
Martin Aff. 9 84 Pl.’s Ex. 74.In early 2011,Martin underwent surgery for her condition and

attended occupational therapy sessiddseMedical records, Pl.’s Ex. 76, ECF No. 128-16.



September 201 herdoctor instructed her to limit working hours, computer usage, and other
physical &isks such a#ting, standing, walking, sitting, and drivingeeDr. Mosely
recommendations, Pl.’s Ex. 65, ECF No. 128-65. ABRA eventually provided Martin with voice
recognition software iDbecembef011. Martin Dep. 33:17-18, Defs.” Ex. Q, ECF No. 118-20;
Defs.’ Statement of Facts  44.
F. Denial of Overtime Pay

In July 2009, Martin signed up to work an overtime shift. During the shift, she and other
colleaguesnet Matthewswhowas riding ina separate vehicle and at the time was serving as
Relief Supervisory InvestigatorUpon seeing the number of people on the shift, Matthews stated
that he“was not paying overtime for . . . five people” and that “one of [them] had to leave.”
Martin Aff. 37, Pl.’s Ex. 74. However, none departedjiven thateach believed that they had
been properly approved to workd. Martin later learned that her name was not on the
“overtime list” and that she would not be paid for the overtime hddrsAccording to Jackson,
Martin had failed to obtain written adwee approvaby a Supervisgr Investigatorfor her work
on the overtime shifper ABRA policy. SeeJackson Aff. § 8, Defs.” Ex. |

G. Procedural History

In November 2009, Martin met with ABRA'’s internal Equal Employment Opportunity

(“EEQ”) Officer todiscuss the possibility of filing a discrimination complaint. Martin Aff. § 54

Pl’s Ex. 74. She subsequently filed an internal EEO compl8ietid.  57.

> During her deposition, Martin initially recalled that “two years” skghbetween her
receipt of the tape recorder and of the voice recognition software, but she thesu ¢fzam
“actually three” years had passed. Martin Dep. 33187 Defs.” Ex. Q. Because the Court must
view the evidence in the light most favorable to Martin, the Court presumes thatsived the
software three years after receiving the tape recerthat is, in December 2011.



In February 2010, Martin filed formal chargalleginggender, disability, and age
discriminaton under the D.C. Human Rights AtbCHRA"), D.C. Code 8§88 2-1401.&t seq,
andTitle VII of the Civil Rights Act of 1964 (“Title VII”") 42 U.S.C. 88 2000et seq.with the
D.C. Office of Human Right6' DCOHR”) and the U.S. Equal Employment Opportunity
Commission“EEOC”). SeeChargesPl.’s Ex. 68, ECF No. 128-68.In July 2010, Martin filed
with both agencies a separate retaliation complaint und®&Qa@RA and Title VII, alleging that
she had suffered retaliation for her discrimination complaiee id. In August 2010, the
DCOHRIissued a a-cause finding oMatrtin’s discrimination claims.SeeDCOHR letter Defs.’
Ex. E Martin Aff. 110, Pl.’s Ex. 74. In December 2010, Martin withdrew her retaliation
complaintfrom the DCOHR administrative pcess SeeRequest for Withdrawal, Defs.” Ex. F,
ECF No. 118-9. In March 2011, Martin receiaedoticefrom the EEOC othedismissalbf her
discrimination claim&nd of her right to fil& lawsuif explaining that the EEOC had adopted the
findings ofthe DCOHR SeeCompl. Ex. A, ECF No. 1-1.

On June 9, 201Martin filed the instant actionSeegenerallyCompl., ECF No. 1. Her
amended complairgssertslaims under Title/Il ; the DCHRA;the Age Discrimination in
Employmen Act (“ADEA”), 29 U.S.C. 88 62&t seq.the Americans with Disabilities Act
(“ADA”) , 42 U.S.C. 88 12104t seq.the RehabilitationAct, 29 U.S.C. 88 70&t seq.theD.C.
Whistleblower Protection Act (‘DCWPA”), D.C. Code 88 1-615¢5%eq andthe Civil Rights
Act of 1871, 42 U.S.C. § 1983 (“§ 1983"); alowgh other statutory and common law claims

See generallAm. Compl. In addition to the District, the amended complaint names as

® Martin claims in her affidavit that she filed the fahtharge in December 2009.
Martin Aff. 61, Pl.’s Ex. 74. The amended complaint attempts to explain the discyepa
Although she filed the charge in December 2009, it was not formally docketed untiaRebr
2010. SeeAm. Compl. § 71. In this factual overview, the Court opts for the February 2010 date,
which appears on the face of the DCOHR chdogein any eventthe discrepancy does not
impact the Court’s analysisseeCharges, Pl.’s Ex. 68.



defendants variouBBRA personnein their individual capacitiesncluding Jackson, Delaney,

and Stewart, whoy then wasviartin’s direct supervisor. The other two individual defendants
areFrederick Peter Moosally, 1('Moosally”), whohad becom@&BRA Director in July 2009

after Delaney resignedndformerChairman of the ABC BoardCharles Brodsky‘Brodsky”).

See generallAm. Compl. This Court subsequently dismissed or granted summary judgment on
all claims againsBrodsky. SeeMartin v. District of Columbia968 F. Supp. 2d 159, 161

(D.D.C. 2013) ECF No. 99. Accordingly, the remaining defendants are the District, Moosally,
Jackson, Stewart, and Delar(egllectively “Defendants”).

During the pendency of this litigation, in March 2012, Martin filed a second tedalia
complaintwith the DCOHR and EEO@llegingretaliation forboththis lawsuitandher earlier
discrimination complaintsSeeCharge, Defs.” Ex. G, ECF No. 118-10. In May 20h¢,
DCOHRIissued a no-cause finding on thesaliation claim.SeeDCOHR letterDefs.” Ex. H,

ECF No. 118-11.

Subsequently, Bfendantsnoved to dismiss and for summary judgmenManrtin’s
outstanding claimsSeeECF No. 118. After Martin filed her opposition andfBndants replied,
Martin moved for sanctions and to strigertainexhibits in support of Bfendantsimotion
alleging thaDefendants had failed to disclose those exhibits during discovery, in violation of
Federal Rule of Civil Procedure 37(c)(I3eeECF No. 131. Both motions are now ripe for

adjudication.

lll. LEGAL STANDARD S
Federal Rule of Civil Procedure 37(c)(1) provides that a party who “fails to provide

information or identify a witness as required by Rule 26(a) or (e) . . . is not dltovwse that



information or witness to supply evidence on a motion . . ., utlledsilure was substantially
justified or is harmless.” Fed. R. Civ. P. 37(c)(1).

“To survive a motion to dismiss, a complaint must contain sufficient factatier,
accepted as true, state a claim to relief that is plausible on its fac&shcroft v. Igbgl556
U.S. 662, 678 (2009) (citation and internal quotation marks omitted)alsd-ed. R. Civ. P.
12(b)(6). A court need not accept as true a plaintiff's legal conclusionaked assertions
devoid of further factual enhancementdbal, 556 U.S. at 67&:itation alterations, and internal
guotation marks omitted).

Under Federal Rule of Civil Procedure 56, lig]court shall grant summary judgment if
the movant shows that there is no genuine dispute as to any material fact and titasnova
entitled to judgment asraatter of law. Fed. R. Civ. P. 56(a). A party moving for summary
judgment bears thariitial responsibility of demonstrating “the absence of a genuine issue of
material fact.” Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). In response, the non-moving
party must “go beyond the pleadings” &ddsignate specific facts showing that there is a
genuine issue for trial.’ld. at 324 ¢itation and internal quotation marks omifteth
determining whether a genuirssueexists acourt mustefrain from makingcredibility
determinations or weighintpe evidence; rathefft] he evidence of the non-movant is to be
believed, and all justifiable inferences are to be drawn in his.favarderson v. Liberty Lobby,

Inc., 477 U.S. 242, 255 (1986).

IV. ANALYSIS
Martin’s remainingclaims are thosbroughtagainst the District (All Counts); against
Moosally (Counts Four, Five, Seven, Eight, Nine, Eleven, and Twelve); and against Jackson,

Stewart, and Delaney (Counts Four, Five, Eight, Nine, Eleven, and Twelve). Defehatamt



moved to dismissr for summary judgment oall of these counts. Martin has movied
sanctions antb strike exhibits irsupport of Defendants’ motion. Because the disposition of
Martin’s motion couldootentially affect the Court’s assessnt ofDefendantsmotion, the
CourtaddresseMartin’s motionfirst.

A. Martin’s Motion for Sanctions and to Strike Exhibits

Martin moves under Federal Rule of Civil Procedure 3i(s}rike certain exhibits in
support ofDefendantsmotion to dismiss and for summary judgment, and for other sanctions as
this Court deems appropriat8eePl.’s Mot. Sanctions& Strike Exs, ECF No. 131.Martin
contends that the exhibiés issuavere notdisclosed byDefendants as required by Rule 26(a)(1)
andthat Rule 37(c) sanctions are warranted becaudaithee to disclosevas not harmlessSee
id. at 7-8; Fed. R. Civ. P. 37(¢).Defendants concedkattheyfailed to file theirRule 26(a)(1)
initial disclosurebut argughat Martin’s motion is untimgland alternativelythat thelack of
disclosure was harmlesSeeOpp’n Pl.’s Mot. Sanctions 1-3, ECF No. 132.

TheCourt declines to strike exhibits or impas®gysanctions First, Martin’s motion was
not timely. “The timeliness of a [Rule 37(c)] moh for sanctions depends on such factors as
when the movant learned of the discovery violation, how long he waited before bringirtigat
court’s attention, and whether discovery has been completenh§ v. Howard Uniy.561 F.
Supp. 2d 85, 91 (D.D.C. 2008). Here, Matrtin learned of the discovery violation in April 2012
and waited over two yearsdntil after discovery had clos€dnd after summary judgment

briefing had concluded)—to move for sanctio@eeOpp’'n Pl.’s Mot. Sanctions 2.

" Rule 26(a)(1) imposes on parties a general duty to disclose individuals and documents
supporting claims and defensedeefFed. R. Civ. P. 26(a)(1). The parties agreed in their Joint
Meet and Confer Statement to provide initial disclosures under Rudg 26 (Seeloint Meet &
Confer Statement 4, ECF No. 26.



Moreover Martin has failed to establish tHaéfendants’ discovery violation prejudiced
her. SeeFed. R. Civ. P. 37(c)(1) (authorizing exclusion of undisclosed evidence “unless the
failure [to disclose] . . . is harmless"\s Defendants explajrmost of the elxibits that Martin
seeks to strike were produced during discovery by Martin hérsgffthe three exhibits that
were not, only one was not produced during discovery by Defendants—tais®e{inding
determinatiorsent to Matin from the DCOHR SeeDCOHR letter Defs.” Ex. H. This omission
is understandable: Thetter, dated May 14, 2014, did not exist when discovery closed in
February 2014 See id. Minute Order of Jan. 28, 2014 (extending discovery deadline to
February 28, 2014). Furthermore, the letter was addressed to Martin, who presuasatoily
aware ofits content befor®efendantdiled it as a supportingxhibit. SeeDCOHR letter, Defs.’
Ex. H.

Martin’s only concrete assertion of prejudis¢hat she was unable to examine Jackson
about his affidavit because she allegedly did not receive the affidavit pricr deposition.See
Pl.’s Mot. Sanctions® Strike Exs.8 (citingWannall v. Honeywell Int’l, In¢292 F.R.D. 26, 36
(D.D.C. 2013) (holding that party was prejudiced “by being unable to es@ssine [expert
witness] about his new opinions” disclosed only after discoyeMartin’s contention is
unfoundedShepossessed a copy of the Jackson affidavit prior to discovery, as she subsequently
produced it tdefendants Moreover,n their discovery responseBefendantslso provided

Martin with a copy of the same affidavieeOpp’'n PIl.’s Mot. Sanctions 3.

8 Martin asks the Court to strike Defendants’ Exhibits A, D, E, F, H, I, J, K, L, M, N, O,
and P.SeePl.’s Mot. Sanctions & Strike Exs. 9. The only exhilpitd produced by Martin
during discovey were Exhibits F (Plaintif's EEOC Charge), H (Letter of Determinatiomfr
DCOHR), and J (material from selection file&§eeOpp’'n Pl.’s Mot. Sanctions 2—-3 & n.1.

® Defendants explain, without response from Martin, that all Bates numbers With a “
prefix were produced by Martin during discover$eeOpp’'n Pl.’s Mot. Sanctions 2 n.1. “P”
Bates numbers clearly appear on the Jackson affidge#Jackson Aff., Defs.” Ex. .



Accordingly, the Court denies Martin’s motion for sanctions and to strikibiesm
support ofDefendantsmotion.

B. Disparate Treatment on the Basis of Genden Violation of Title VII , of Disability in
Violation of the ADA, and of Age in Violation of the ADEA (Counts One, Five,and
Ten)

Martin alleges that the Distridiscriminated against her on the basis of her gender,
disability, and agen violation of Title VII, the ADA, and theADEA, respectively. Because her
claimsof gender, disability, and agkscrimination argoremisedon many ofthe same factual
allegatiors related tgoromotion, training, work assignments, volunteer opportunities, overtime

pay, and other work benefits, the Caumbceeds by analyzing each set of factual allegations

under the relevant legal theorieSeeAm. Compl. {1 119-23, 139-41, 197-200.

1. Legal Framework for Disparate-Treatment Discrimination under Title VII, the ADA,
and the ADEA

Title VII makes it unlawful for an employer to discriminate against an individual
“because of such individual's . sex. . ..” 42 U.S.C. § 20008)(1), (2). Such discrimination
includes “fai[ing] or refus[ing]to hire . . . any individual, or otherwise .discriminat[ing]
against any individual with respect to his compensation, terms, conditions, or privileges of
employment” or “limifing] . . . his employees or applicants for employment in any way which
would deprive or tend to deprive any individual of employment opportunities or otherwise
adversely Hect his status as an employee . . Id”

Where a Title VII plaintiff proffersonly indirect evidenceof discrimination, courts
apply the three-part burden-shifting frameworkvafDonnell Douglas Corp. v. Greedaylor v.

Small 350 F.3d 1286, 1292 (D.C. Cir. 2003). UnMmDonnell Douglasthe plaintiff must first



establish a prima facie case of discrimination; the employer then must articulate a tegitima
nondiscriminatory reason for its action; and finally, the plaintiff must shoithibamployer’s
reason was a pretextual cover for discrimirmatid11 U.S. 792, 802—805 (1973).pRintiff
“makes out a prima facie case of dispatat@atment discriminatiohy establishing that: (1) she
is a member of a protected class; (2) she suffered an adverse employmenaadti{@ythe
unfavorable action gives rise to aflerence of disemination.” Czekalski v. Petergl75 F.3d
360, 364 (D.C. Cir. 2007) (citation aitternal quotation marks omitted}. In the context of a
failure to hire or promote nainference of discrimination can be established by a plaintiff's
elimination of “the two most common legitimate reasons . . . to reject a job appdinabsolute
or relative lack of qualifications or the absence of a vacancy in the job so&jalid v. Mineta
284 F.3d 135, 145 (D.C. Cir. 2002) (quotimgjl Bhd. of Teamsters v. United Statd81 U.S.
324, 358 n.44 (1977)).

Where a plaintiff has suffered an “adverse employment action” and her emadsgets
a “legitimate, nordiscriminatory reason” for the allegéddscrimination, the district court must
forgo theMcDonnell Douglasurdenshifting framework.Brady v. Office of Sergeant at Arms
520 F.3d 490, 494 (D.C. Cir. 2008). Instead, at summary judgntieatdistrict court must

resolve one central question: Has the employee produced sufficient evideacea®onable

19 Martin cites another formulation of the prima facie case applicable in aspas$énial
of promotion. SeeAm. Pl.’'s Mem. Supp. Pl.’s Resp. Opp’n 3 (explaining fpart prima facie
case—membership in protected class, existence of open position, qualification for position, and
rejection under circumstances giving rise to inference of discriminatidrg.Court opts for the
Czekalskformulation given its broader applicability for other claims in this c&se also
Brady v. Office of Sergeant at Arn&20 F.3d 490, 493 n.1 (D.C. Cir. 2008) (reviewing varying
formulations of theorima facie casetella v. Mineta284 F.3d 135, 145 (D.C. Cir. 2002)
(applying thregpart prima facie case in analyzing relection discrimination claim); Barbara
T. Lindemann, Paul Grossman & C. Geoffrey Weirich, Employment Discrimmaaw 2-4
(5th ed. 2012) (describing prima facie case as “fluid” and “adapt[able] . . . tacteefdhe
particular case”).



jury to find that the employes’asserted nediscriminatory reason was not the actual reason and
that the employer intentionally discriminated against the employee on th@basisex. . . ?
Id. A plaintiff can demonstrate that theaployer’s stated reason was “not the actual realsgn”
“produc[ing] evidence suggesting that the employer treated other emplufyeed#ferent . . .
sex. . . more favorablin the same factual circumstances’bgrshowing that the employer “is
making up or lying about the underlying facts . . Id” at 495. fif the employers stated belief
about the underlying facts is reasonable in light of the evidence, however, therelgrdina
basis for permitting a jury to conclude that the employer iglgibout the underlying factslid.
(citing George v. Leavitt407 F.3d 405, 415 (D.Cir. 2005) (“[A]Jn employers action may be
justified by a reasonable belief in the validity of the reason given eventthioaigreason may
turn out to be false.”)).

UnderBrady, the prima facie case still plays a role under certain circumstances. Where
an employer offers no nondiscriminatory reason for its actions, a dlamist still make out a
prima facie caseSeeBrady, 520 F.3d at 494 n.2 (explaining thaihpa facie case still “matters”
where “defendant does not asseylegitimate, nondiscriminatory reason for the decision”)
Additionally, whena plaintiff successfully demonstrates thatemployer’s proffered
nondiscriminatory reasas “not the actual reasghthe plaintiff must stilshowthat “the
employer intentionally discriminated against the employee on the basis e......d.]" Id. at
494M |n deciding this latter issuegéurts sincdradyhave used evidence from the prima facie
case (without deciding whether there is one or not) as well as evidence of pretéxt

Pederson v. Mills636 F. Supp. 2d 78, 82 n.2 (D.D.C. 2009) (explainingBnadly

X The D.C. Circuit recently reaffirmed the principle that at summary judgment, the
pretext inquiry undeBradyrequires that the plaintiffroffer evidence of “demonstrably
discriminatory motive.”Hairston v. Vance-Cook§73 F.3d 266, 272 (D.C. Cir. 201#)tation
omitted)



“broaden[ed]” the summary judgment ingy; see also Evans v. District of Columpi®b4 F.
Supp. 2d 30, 44 (D.D.C. 2010)T{ie evidence to considpn resolvingBradys central inquiry]
includes(1) the plaintiff's prima facie case, (2) any evidence the plaintiff presents to attack the
employer’s proffered explanation, and (3) any further evidence of discrimination thatemay b
available to the plaintiff).

Under Section 102 of theDA, “[n] o covered entity shall discriminate against a qualified
individual on the basis of disability in regard to job application procedures, the hiring,
advancement, or discharge of employees, employee compensation, job training, atetrother
conditions, and privileges of employment.” 42 U.S.C. § 12112(a). The EEOC regulations
elaborate on the scope of suthcrimination prohibiting discrimination “in regard to . . .
promotion, . . [jJob assignments, . training . . . [and] [a]ny other term, condition, or privilege
of employment.”29 C.F.R. 8§ 1630.4(1)(ii), (iv), (vii), (ix). To make out a prima facie case of
discrimination under the ADA, the plaintiff must show that “he had a disabilttymihe
meaning of the ADA, that he was ‘qualified’ for the position with or without a reden
accommodation, and that he suffered an adverse employment action because of hig.disabil
Swanks v. Wash. Metro. Area Transit Autir9 F.3d 929, 934 (D.C. Cir. 1999).

The ADEA makes it unlawful for an employer to discriminate against an individu
“because of such individual’'s age.” 29 U.S.C. § 623(af®)),As with Title VII, such
discrimination includes “fail[ing] or refus[ing] to hire . . . any individual, or othsewi
discriminat[ing] against any individual with respect to his compensation, teanditions, or
privileges of employment” or “limit[ig] . . . his employees . . . in any way which would deprive
or tend to deprive any individual of employment opportunities or otherwise adverfeekytad

status as an employee . . .Id. To establish &ilure-to-hire prima facie case under the ADEA,



the plaintiff must show that “1) she is a member of the protected ckass\er 40 years of age);
(2) she was qualified for the position for which she applied; (3) she was not hired) ahé (
was disadvantaged in favor of a younger persdrehey& v. Omni Shoreham Hot&865 F.3d
1139, 1155 (D.C. Cir. 20043ee als®9 U.S.C. § 631(a) (providing that ADEA protects
individuals“who are at least 40 years of afje*The fact that one person in the protected class
has lost out to another person in the protected class is thus irrelevant, so long assteohbas |
because of his age O’Connor v. Consolidated Coin Caterers Cqrpl7 U.S. 308, 312 (1996).
However, an inference of discrimination cannot be drawn from the fact that a plasttifiut to
an“insignificantly younger” individual. Id. at 313.

TheBradyframeworkgoverns ADEA and ADAlisparatetreatment discrimination
claims See Barnett v. PA Consulting Grp., In¢l5 F.3d 354, 358 (D.C. Cir. 201@DEA);
Adeyemi v. District of Columhi®?25 F.3d 1222, 1226 (D.C. Cir. 2008) (ADAJ)hat is “[o]nce
an employer has offered a legitimate reason for an [adverse employmem}, dict@uestion at
the summary judgment gfa is whether the employee has produsigticient evidence for a
reasonablgury to find that the employes’asserted non-discriminatory reason was not the actual
reason and that the employer intentionally dmarated against the employee the basis of . . .

age” or disability. Barnett 715 F.3d at 358 (citation aimternal quotation marks omittedf).

2|n Gross v. FBL Financial Services, Inthe Supreme Court held that a plaintiff
bringing an age discrimation claim under the ADEA must show that age was theftislt-
cause of the challenged action. 557 U.S. 167, 177-78 ).20a%rd Schuler v.
PricewaterhouseCoopers, L|.B95 F.3d 370, 376 (D.C. Cir. 2010krossdid not, however,
address whether tidcDonnell Douglagramework governs the ADEASee Grosss57 U.S. at
175 n.2. But given th&rossconcerned the ultimate burden of persuasion, and not the burdens
of production (the role of thelcDonnell Douglagramework), the “bufeor” causation
requirement ofsrossimpacts neither the prima facie case elementdvtodonnell Douglas
applicability in the ADEAcontext. See Smith v. City of AllentowsB89 F.3d 684, 691 (3d Cir.
2009) explaining thatGross“stands for the proposition that it is improper to shift the burden of



2. Reduction in Work Assignments*>

In Count Five, Martin alleges that heork assignments wereduced on account of her
carpal tunnel syndrome, in violation of the AD&eeAm. Compl.  141. In Count One, Martin
asserts that her gender was also a basis for discrimination as to her “svgrkrests,” in
violation of Title VII. SeeAm. Compl. 120

At the outset, the Court dismisses the ADA cla#@ount Five—as to defendants
Moosally, Jackson, Stewart, and Delaney. As the Court explained in dismissinghéhecgmt
against Brodsky, “[t]here is no liability under the ADA for a person in his individagpacity.”
Martin, 968 F. Supp. 2d at 166 (citi@poke-Seals v. District of Columb@73 F. Supp. 184,

186—87 (D.D.C. 1997))> As with Brodsky, themended complaint nambtosally, Jackson,

persuasion to the defendant” arestiewing casethat leave intact thelcDonnell Douglas
framework in ADEA casgs

13 While the Court’s discussion of various alleged adverse employmentsagéarrally
proceeded in chronological order in the factual overvemeg, suprdart Il,the Court here
addresses the denial of work assignments first, given that the centtabmireplicated—
whether Martinvas a “qualified individual with a disabilitwinder the ADA—n turn impacts
the disposition of other disparate treatment claims addressed below. Additialiaygh
Defendants’ arguments on this question were made in response to Martin’sttailure
accommodate claims in Counts Five and Six, the Court addresses therSdmviem. Supp.
Mot. Dismiss & Summ. J. 17.

14 Count Ten does not allege that Martin lost work assignments on account of her age.
SeeAm. Compl. 11 197-200. Even if the complaint were so amended, the claim would not
survive summary judgment because Martin has not introduced any evidence that she was
“disadvantaged in favor of a younger persoméneyck365 F.3d at 1155. Presumably, Nickens
was the beneficiary of the alleged discrimination, given that he took ovenMasdses, but the
record is silent as to his ag8eeNickens Aff. § 6, Pl.’s Ex. 58.

15 Cooke-Sealapplied to the ADA the rule @dary v. Longin which the D.C. Circuit
affirmed dismissal of claimgainst a supervisory employee sued in his personal capacity and
held that'while a supervisory employee may be joined as a party defendant in a Tidet\ih,
that employee must be viewed as being sued in his capacity as the agent of tiyerenvpb is
alone liabé for a violation of Title VII.” 59 F.3d 1391, 190 (D.C.Cir. 1995). Martin’s
response does not dispute that summary judgment is proper as to her ADA claimslagainst
individual defendants; rather, she contends only that this Court should not grant summary



Stewart and Delaney as defendawotdly in their “individual capacitfies] SeeAm. Compl. 1-2.
Thus,the Districtis the only remaining defendant in Count Fife.
a. Disability Discrimination undethe ADA

In its motion, the Districheitherasse a nondiscriminatory reason fédartin’s
workload reduction, nactontess record evidence th#he reduction was motivated by Martin’s
carpal tunnel syndrome and that it lasted at least through August 3@&Rickens Aff. § 6,
Pl.’s Ex. 58 (“[Jackson] stated that if [Martin] could not type she could not getaaey.t)
Martin Aff. 1 29, 90, Pl.’s Ex. 74ee als®9 C.F.R. § 1630.4(a)({y) (prohibiting
discrimination as to “job assignments’Ratherthe Districtattacks Martin’s prima facie case,
contendhg thatMartin’s carpal tunnel syndrome did rminstitute a “disability'Under the ADA.
SeeMem. Supp. Mot. Dismiss & Summ. J. 17.

The ADA provides that no covered entity shall “discriminate against a qdalifie
individual on the basis dfisability. . ..” 42 U.S.C. § 12112(a). A “qualified individualieans
“an individual who, with or without reasonable accommodation, can perform the essential
functions of the employment position . . .1d. 8§ 12111(8). The term “disability” refers to,
among other things, “a physical or mental impairment that substantially limits oneenmajor
life activities,”id. 8 12102(1)(A), and “major life activities” include tasks such as “performing
manual tasks, . . . lifting, . . . communicating, and workird,8 12102(2)(A).

In contending that Martin’s carpal tunnel syndrome cannot constitlisakbility, the
District invokes a Ninth Circuit opinion for the proposition that typing does not qualdy as

“major life activity.” Mem. Supp. Mot. Dismiss & Summ. J. 17 (citiflgornton v. McClatchy

judgment on her ADA claim against the DistriSeeAm. Pl.’'s Mem. Supp. Pl.’s Resp. Opp’'n
17-20.

1 Below, the Court separately discusses the fallos@ccommodate claims in Count
Five. See infraPart IV.E.



Newspapers, Inc292 F.3d 1045, 1046 (9th Cir. 2QDXee alsal2 U.S.C. § 12102(1)(AY’

That Ninth Circuit decision in turn relied dioyota Motor Manufacturing, Kentucky, Inc. v.
Williams, 534 U.S. 184 (2002), in which the Supreme Court explained that “to be substantially
limited in performing manuabsks>—one category of “major life activity” provided in the
statute—"an individual must have an impairment that prevents or severely restricts tiduadli
from doing activities that are of central importance in most people’s daily’liié®rnton 292

F.3d at 1046 (quoting/illiams 534 U.S. at 198).

Subsequently, howevet,ongress expressly rejected iNdliams Courts narrow
interpretation of “disability” under the ADAgs explainedn the “Findings and Purposes” section
of the ADA Amendments Act of 2008 (“ADAA”)SeeADAA, Pub. L. No. 110-325, § 2(b)(4),
122 Stat. 3553, 3554 (2008). As amended, the ADA expressly provides that the term “disability”
“shall be construed in favor of broad coverage of individuals’. 42.U.S.C. 12102(4)(A).
Similarly, “substantially limits” must be “interpreted consistentith the findngs and purposes
of the [ADAA],” and an impairment need sthntially limit only one major life activity to
qualify as a disability.ld. § 12102(4(B), (C). The amended regulatis provide that
“substantially limits” is “not meant to be a demanding standard,” 29 C.F.R. 8 1630.2(d&i
shall be construed “to require a degree of functional limitation that is |aerithe standard”
that predated the ADAAG. 8 1630.2(j)(1iv). Similarly, “major life activity” must neither be
read to “create a demanding standard” nor be defined “by reference to whetbértaergral

importance to daily life.”1d. § 1630.2(i)(2)*

" The District overstateBhorntoris holding. In that case, the Ninth Circuit held only
that the “inability tocontinuouslykeyboard or write” did not constitute a disabilififhornton
292 F.3d at 1046 (emphasis added).

8 The ADAA took effect on January 1, 2068eADAA , Pub. L. No. 110-325, § 8, 122
Stat. 3553, 3559 (2008), and the statute does not have retroactivesefiegtes v. D.C. Water



In light of the ADAA'’s broad definition of “disability,'the Court concludes that the
District has failedda demonstrate that Martin lacked a “disability” as a matter of l@elotex
477 U.S. at 323° Martin has produced Becember 2008 letter from her doctor advising her
against typing for three month&eeDr. Mody letter, Pl.’s Ex. 59. Her problems did not subside
after three months; in 2010, Martin inquired on several occasions about the availabilityeof voi
recognition software. Martin correspondence, Pl.’s Ex. 64. In Septembera®@t Martinhad
undergone surgery and occupational therbpydoctor instructed her to limit working hours to
four hours per day and computer usage to one hour per day; to avoid grasping, pushing, and
pulling; and to observe weight limits for liftingnd time limitsfor standing, walking, sitting, and

driving. SeeDr. Mosely recommendations, Pl.’s Ex. 65.

& Sewer Auth.572 F.3d 936, 939-42 (D.C. Cir. 2008ut the ADAA’s lack of retroactive
effect does not help the Distrias to Martin’sdisability discrimination claimat least for

summary judgment purposes. Although Jackson initially decided in December 2008 to divert
cases from Martin on account of her carpal tunnel syndrome, there is evidence toaupport
finding thatherworkloadreduction persisted well into 201GeeMartin Aff. 90, Pl.’s Ex. 74

(“1 did not have enough work [in August 2010] to sustain me[gcjithe 8 hour tour.”).

Similarly, the lack of pr&009 retroactivity does not bear on the failto@ccommodate claim

in Counts Five and Six: Martin worked for much of the period from 2009 through 2011,
allegedly without the benefit of a reasonable accommodaemhartin Aff. 11 29,34, 84, Pl.’s
Ex. 74, and the District did not provide tlegjuestedoftware until & 2011 seeMartin Dep.
33:17-18, Defs.” Ex. Q. The Court further notes that Martin does not challenge any non-
selection or discrete act of discrimination that occurred during the perewchaftDecember 2,
2008, diagnosis and before the ADAA took effect on January 1, 2088, e.gMartin Aff.

21, Pl.’s Ex. 74 (explaining that her removal from the Inaugural Committee edcipmor to

[her] being diagnosed”); Dr. Mody letter and emails of Dec. 3, 2008, Pl.’'s Ex. 59. While t
Court need not decide today whether Masgticarpaktunnel syndrome constituted a “disability”
before the ADAA took effecit notes that this determination could bear upon the period of the
District’s potential violationand thus the amount ddmagesshould thditigation progress

19 The District also citeStrutynski v. NortonEEOC DOC 01980837, 2001 WL 1158631
(E.E.O.C. Sept. 26, 2001), but that agency decision also pre-dates the ADAA. Moreover,
Strutynskis distinguishable on its facts: In that case, thamlainant was able to work “full-
duty” so long as she took short breaks every few hours to stretch. Thus, the EEOC concluded
only that ‘prolongedtyping” was not a major life activityld. at *2 (emphasis added).



On this record, a jury could find thahen Jackson decided to reduceWwerkload,
Martin had a “physical . . . impairment that substantially limit[ed]” the major life actfity
“working” insofar as her job required typing2 U.S.C8 12102(1)(A), (2)(A). A jury could
also find that in 2011, her condition limited several othelomédg activities, including “manual
tasks, . . . walking, standing, lifting, . . . , [and] communicatirld.” Based on these findings, a
jury could conclude that Martin was an individual with a “disability,” espeaciallight of the
statutory instration that “disability” should be interpreted “in favor of broad coverage of
individuals.” Id. 8 12102(4)(A). The Court takes additional guidance from Congress’s intent
that “the question of whether an individual’'s impairment is a disability under the gkibAld
not demand extensive analysis,” and that courts should instead focus on determining whethe
defendants “have complied with their obligations” under the ADA. ADAA, Pub. L. No. 110-
325, 8 2(b)(5), 122 Stat. 3553, 3554 (2008). Because therenemdispute of material fact as
to whether carpal tunnel syndrome is a “disability,” the District is not entitleghtonsiry

judgmenton Martin’s disabilitybased discrimination claim in Count Fitfe

20 Prior to the ADAA’s passage, many courts had found that carpal tunnel syndrome did
not constitute a “disability” under the ADASeeCutler v. Hamden Bd. of Edyd.50 F. Supp. 2d
356, 358-59 (D. Conn. 2001) (reviewing cases). By contrast, ¢battsave considered carpal
tunnel syndrome wder the ADAA have regarded it as a disabili§ee Jordan v. Forfeiture
Support Assocs928 F. Supp. 2d 588, 605—607 (E.D.N.Y. 2013) (rejecting defendant’s argument
in motion to dismiss that carpal tunnel syndrome did not cause plaintiff to be ‘edgafd
having a disability under 42 U.S.C. § 12102(1)(€patherston v. District of Columhi@08 F.

Supp. 2d 153, 156 (D.D.C. 2012) (denying defendant’s motion for summary judgment on ADA
and Rehabilitation Act claims and explaining that dispute of fact existed as tioewphkaintiff

was harassed and retaliated against on the basis of her carpal tunnel syndabifitg)diSibbs

v. ADS Alliance Data Sys., In¢No. 10-2421-JWL, 2011 WL 3205779, at *3 (D. Kan. July 28,
2011) (unpublished) E&fter examiningthe evidence in the record . (certainly theras some
evidence that plaintif6 condition affected her ability to perform manual tasks), and keeping in
mind that his inquiry is not meant to be ‘extensive’ or demanding, the court concludes that
genuire issues of material faexist as to whether plaintiff’carpal tunnel syndrome constitutes a
disability within the meaning of the ADA.



b. Gender Discrimination under Title VII

Martin assertén Count One that her gender was also a basiigorimination as to her
“work assignments,in violation of Title VII. SeeAm. Compl. § 120. Althougthe District
movesgenerally for summary judgment on all dispaf@éatment claims in Count Orege
Mem. Supp. Mot. Dismiss & Summ. J. 9, it doesamdresshe “work assignment<laim in its
motion—neither offering a nondiscriminatory reasar attacking Martin’s prima facie case
Nonetheless, to proceed, Martin still must establish the elemeatsroha facie caseSee
Brady, 520 F.3d at 494 n.2.

A plaintiff asserting a Title VII gendatiscrimination clainfmakes out a prima facie
case of disparateeatment discrimination by establishing that: (1) she is a member of a protected
class; (2) sheuffered an adverse employment action; and (3) the unfavorable action gwes ris
aninference of discrimination.’Czekalski475 F.3cat 364 (internal quotation marks omitted).
The first prong is satisfiegs Martin is a female protected by Titld VTThe second prong
would not bar Martin’s claim eitheHer evidence establishes tlia¢ reducon in herworkload
was substantiadnd lasted into 20105eeMartin Aff. 90, PIl.’s Ex. 74¢f. Holcomb v. Powell
433 F.3d 889, 903 (D.C. Cir. 2006) (holding that “precipitous reduction in the complexity of
[plaintiff's] work and the substantial amount of time it took to correct these defie®’

constitutedadverse employment actias to Title VII retaliation claim

%L In fairness to the District, the Court recognizes that the phrase “wsignanents”
could be construed as referring not to Martin’s decreased workload, but ratheotrs \mied
volunteer positions—which the District does addreaseinfra Part IV.B.5. While the amended
complaint is not a model of precision, it consistently uses the term “volunteer oppestuniti
reference to the specific positions of Inaugural Liaison and Trainingt, Bled Special Events
Coordinators.SeeAm. Compl. 11 26-30. Moreover, the amended complaint contains separate
factual allegations under the heading “Reduction in Wo8eet id{{ 48-53. Accordingly, the
Court concludes that Martin’s “work assignmenitisised gender discrimination claim is distinct
enough to stand alone.



The third prong of th&itle VII disparatetreatmenprima facie case is that “the
unfavorable action gives rise to an inference of discriminatiOngkalski475 F.3d at 364,
whichinferencea plaintiff can establish by eliminating “the two most common legitimate
reasons . . to reject gob applicant: an absolute or relative lack of qualifications or the absence
of a vacancy in the job sough&tellg 284 F.3cat 145 Here Martin’s evidencecould support a
finding that she wastill qualified to handle her normal workload, despite her inability to type
for three monthsSeeDr. Mody letter, Pl.’s Ex. 59 (advising against keyboard use for three
months); Jackson memid, (“[W]here [Martin] is working with another ABRA investigator and
they observe a violation, the other investigédo take the lead and prepare the repoft
Furthermore, there was no absenca fb“vacancy” since Martin’s cases were simply
reassigned to her colleaguseeNickens Af. | 6, Pl.’s Ex. 58>

Because Martin’s evidence rules out “the two mostimon legitimate reasons” for
reducing her workload, she has made out a prima facidaaser claimthat the reduction was

based on her gender.

22 0On the other handartin’s evidence arguably shows that she lacked “qualifications”
for taking on new assignments given that carpal tunnel syndrome had siglyificgaired her
ability to type. Id.; see alsdr. Mody Letter, Pl.’s Ex. 59; Nickens Aff. { 6, Pl.’s Ex. 58.
Indeed, this impairment is the basis of her disparastment and failureo-accommodate
claimsunder the ADA But the District has not contest®tartin’s qualifications, and the Court
condudes that there is at least a genuine dispute of fact.

%3 The job “vacancy” formulation dbtellacorresponds to a discrimination claim based
on a rejected job application, but the D.C. Circuit applies the same reasoning rireylyg
prima facie caseof other adverse actions not dealing strictly with a rejected application. For
example, where the plaintiff “was removed” from a position or other opportunity scskt
whether “either someone else filled the position or the employer sought otheaatspli
Brady, 520 F.3d at 493 n.1 (reviewing varying formulations of the prima facie case). Here,
Martin’s “removal” from her cases and her replacement by her colleague wasfg tas
formulation of the prima facie case.



Accordingly, the Courtlismisses all claims in Count Five as to defendants Moosally,
Jackson, Stewart, and Delaney. The Court denies summary judgment on Counts Eneasd
to Martin’s claim against the Distrithat on account of hegender andlisability, respectively
she sufferedhedisparate treatmenff areduced workload.

3. Denial of Promaion to Supervisory Investigator

Martin alleges thashe was denied a promotion to Supervisory Investigator on the basis
of her genderdisability, and age.SeeAm. Compl.q{ 15-23, 119-23, 139-45, 197-200. In
response, the Distrigiroffers a nodiscriminatory reason for the deniAlBRA was advised by
theDCHR that Martinwas ineligible for the promotion under the “tinmegrade” rulebecause
she had occupied her current position for less tharyeasie Mem. Supp. Mot. Dismiss &
Summ. J. 10 (citing Jackson Aff. § 3, Defs.” Bx. As evidenceof the DCHR’s guidancethe
District cites a Selection Certificate listinigreeindividualsdeemectligible for the pomotion—
not including Martin. Seed. at 10-11(citing Selection Certificate, DefsEx. J).

In arguing that the District’'s reason was pretextMartin doesnot contend that she was
eligible for promotion under the tirria-grade rule. Indeed, she effectively concedes thatishe
not have one year’s time grade SeePl.’s Am. Statement of Facts { 38 (stating that
interviewee “also” had less than one year’s time in grabe). does she challenge the facial
validity of the timein-grade ruleor its applicability to her RatherMartin submits thaa jury
could find the District’s reason to be pretextual on the basis of evidend&BR#&t management
interviewed, extended offers to, and ultimately promoted Investigatoralstifailed to sasfy
the timein-grade rule.The Court agrees with MartiBased on this record, a jury could
conclude that ABRA did not “honestly and reasonably believ[e]” that itsitirggade rule was a

valid basis for refusing to consider MartiBrady, 520 F.3d at 496 (emphasis omittad);at



495 n.3 (explaining that finding that proffered reason was “not the actual rezsohé
established by showing “inconsistencies in the stated reasons for theeaabters”).

When a employer cites a facially ndiscrimindory policy as a reason for an adverse
employment action, the plaintiff camdermine that reason by showing that the policy is waived
or applied more leniently to a similarly situated employeeMuingin v. Katten Muchin &avis
Mungin, an attorney hicelaterally by the Kattelaw firm, alleged thabecause of his rachis
starting salary wal®wer than that of other sixtjear associatesl16 F.3d 1549, 1554 (D.C. Cir.
1997). Katten’s nondiscriminatory reason was that under the firm’s palidsteral hiresvere
paid less—in an amount between the associate’s former salary and the salary of curtent Kat
associatesld. On appeal, Mungin contended that the firm’s reason was pretextual because it
“never demonstrated that such a policy was ever consistently and sysaédignatiforced,”
citing the higher salaries of white sixylear associatedd. But the D.C. Circuit diagreed,
explaining that Mungin had compared his pay only to that of “homegrown” associdtbacd
failed to identify any “nearly identical” lateral hires “to whom this poliggs not enforced.’ld.
(citationsand internal quotation markenitted)?*

Unlike Mungin, Martin has identified “nearly identical” colleagues wheravtreated
more favorably in spite of théme-in-grade rule 1d. at 1554. Martin’s evidence suggests that

three colleagues-Price, Matthews, and Stewartvere, like herjneligible underthe timein-

24 See also McDonnell Dougla411 U.S. at 804 (explaining that in context of pretext
analysis, an employer “may justifiably refuse to rehire one who was ehgagelawful,
disruptive acts against it, but only if this criterion is applied alike to members ate#i”);
Neuren v. Aduci, Mastriani, Meeks & Schjl43 F.3d 1507, 1514 (D.C. Cir. 1995) (rejecting
plaintiff's pretext argument because the colleague who she alleged atasl tneore favorably
was not “similarly situated” to plaintiff, given that the colleague had no majbtens relating
to coworkers, was lower in seniority and thus more removed from the partnershipaearsi
was critiqued in performance evaluations for “less serious” shortcomings).



grade ruleat the time they sought promotions to Supervisory Investigat¥et unlike her, they
wereinterviewed and, itthe case of Stewart and Price, actually prom6te@ihis inconsistency
suggests thaven if thetime-in-grade rule wasrmally in effect it was not “consistently and
systematically enforced Id.

The inquiry cannot end here, however, becassene District correctly notea,plaintiff
must do more than show the employer’sdisariminatory reason to be “false”: She must
demonstrate that the employer’s action is not “justified l3agonable belief in the validityf
the reason given . . . George 407 F.3d at 415 (emphasis added). Indeed, “it is the perception
of the decsion maker which is relevant, not the sedcessment of the plaintiffVatel v.

Alliance of Auto. Mfrs.627 F.3d 1245, 1247 (D.C. Cir. 20 titation omitted) The District
claims that ABRA management reasonably reliethenDCHR’sSelection Certittate, even if
the Certificate was inaccurat&eeMem. Supp. Mot. Dismiss & Summ. J. 10-11 (“DCHR, not

ABRA, selected the candidates who were qualified for the position and should be irger¥jew

% Price who was interviewed and ultimately promoted in November 2008, began
working at ABRA in February 2008SeePrice appointment form, Pl.’s Ex. 31; Jackson email of
Nov. 7, 2008, PIl.’s Ex. 41 (promotion announcement). Matthews, who had less than one year of
experience in grade, was at least offered an interview, whereas Martin w&eatdckson
email of May 21, 2008, Pl.’s Ex. 32 (Matthews promotion in May 2008); Interview notes, Pl.’s
Ex. 39 (notes for “J.M.”). Stewart did not satisfy the timagrade rule when he was, according
to Martin’s affidavit, offered the Supervisory Investigator promotion in late 2G@@@&Martin
Aff. § 27, Pl.’s Ex. 74. Nor did Stewart comply with the rule when he was ultimatatyqted
to Supervisory Investigator in November 2009 since he had just re-joined ABRA 2804l
SeeMoosally email of Nov. 10, 2009, Pl.’s Ex. 53 (announcing promotions); Moosally email of
Apr. 10, 2009, Pl.’s Ex. 47 (announcing Stewart’s return to ABRA). Even if Stewarésrtim
grade from before his departure counted toward his ultimateitigexce calculation, he would
still not have satisfied the rule. Martin Aff. § 27, Pl.’s Ex. 74 (stating that 8téad less than
three months’ time in grade just prior to his departure in late 2008).

26 Matthews, too, was eventually promoted alongside Stéw&tovember 2009See
Moosally email of Nov. 10, 2009, Pl.’s Ex. 53. Although it is possible that by that time, he had
satisfied the tima@n-grade requirement, Martin’s evidence suggests that ABRA management
interviewed Matthews in October 2008, whendked the requisite time in grade.



The Certificate purports to identify three individuelgible for the promotionand Martin was
not among themSeeSelection Certificate, Defs.” Ex. J

However, he Court concludes that the Selection Certificetenavailirg and, in fact,
bolsters Martin’s argument that the tinmegrade rule was “not the actual reason” for ABRA’s
action Brady, 520 F.3d at 494. In short, Martin has introduced evidsuffiientfor a jury to
conclude that the Selection Certificate is not the binding guidance the District ihaleto be.
First, Martin’s evidencsuggests that on at least one past occasion, ABRA management
attempted to fill a vacancy by first identifying the candidate it wished to hirehandaskinghe
DCHR to place that candidate’s name on a Selection Certifi€ser-arouk email of Fehl5,
2008, Pl.’s Ex. 30.This proceduresuggests that the Selection Certificate is a mere formality,
that ABRA management-not DCHR—decides which employeeso promote, and thahe notion
of “eligibility” is subjectto manipulation.Secondalthoughthe Seletion Certificate here
appears to bearlst of eligibleemployeesthe Certificate was dateédctober 31, 2008, and
Martin has produced interview noteatingfrom October 24, 2008.SeeSelection Certificate,
Defs.” Ex. J Interview rotes Pl.’s Ex. 39. Te fact that interviews took place before the
Selection Certificats issuancdurthersupports an inference that ABRA managenvesnot
bound bynames listed thereiff

Moreover, the Certificate, viewed in the light most favorable to Martin, appears t
contravene the District’s own policies for waiver of the timgrade rulefurthersuggesting
that the rule was not consistently enforced. Under District Personnel Masiattion No. 8-

59, each job candidate appearing on a Selection Certificateswiadigible under the time-

2" In addition to Price and Matthews, the Selection Certificate also listed a third
individual as eligible-David Bailey. SeeSelection Certificate, Defs.” Ex. J. Bailey, too, was
interviewed before the Certificate wgsnerated.Seelnterview notes, Pl.’s Ex. 39.



grade rule must be marked with an asterisk, accompanied by an explanationinfdnage
waiver proceduresSeeDPM Instruction No. 8-59 § 6(c), D.C. Department of Human
Resourceshttp://dchr.dc.gov/publication/issuance-i-8-st visitedJan. 15, 2015 Both
Matthews and Price are listed on the Certificate, and if both men were ileeligiter the time
in-grade rule (as Martin’s evidence suggests), then asterisks should have appdasectbhynes
with the relevanexplanation.SeeSelection Certificate, Defs.” Ex. JThere are no such
asteriskor explanations, and the Court concludes that this absence could further suggest that the
time-in-grade rule was not rigously or consistently enforced. Thus, Martin has proffered
sufficient evidence that could support a jury finding BRA’s action wasnot “justified by a
reasonable belief in éhvalidity of the reason given.George 407 F.3d at 415.

Having concludedhat Martin’s evidenceouldshow that the District’s
nondiscriminatory reason was “not the actual reason” for its action, the Coumomuask
whether the evidence could also show thia¢ employer intentionally discriminated against the

employee”on the unlawful basisBrady, 520 F.3d at 494. Accordingly, the Corgviews

28 Martin produced emails referring BPM Instruction No. 8-59, but the Instruction
itself is not attached as an exhib8eePendarvis email of Nov. 17, 2008, Pl.’s Ex. 42, ECF No.
128-42. NonethelesYc]ourts in this jurisdiction have frequently taken judicial notice of
information posted on official public wsltes of government agencie?harm. Research &
Mfrs. of Am. v. U.S. Dep’t of Health & Human Seri. 13¢v-1501, 2014 WL 2171089, at *3
(D.D.C. May 23, 2014). The Court notes that Martin’s explanation of the Instruction in her
oppositionmisses the mark: She claims that the Instruction “provide[d] more flexibilitythf®
enforcement of the timm-grade rule.SeeAm. Pl.’s Mem. Supp. Pl.’'s Resp. Opp’n 4 (quoting
Pendarvis email of Nov. 17, 2008, Pl.’s Ex..4But “flexibility” in a policy {.e., the allowance
of exceptions or waivers under certain conditjomguld notalone render any reliance on that
policy pretextual. After all, me could imagine a situation in which selected candidates properly
qualified for a timein-grade waiver and were granted it, whereas the plaintiff did not obtain the
benefit of the waiver and was rejected for not complying with the rule. Butriereaivers
were applied, so the tima-grade rule’s flexibility is irrelevant. Rather, what creates a dispute
of fact about pretext-about whether ABRA'’s reliance on the rule wasasonable in light of the
evidence, Brady, 520 F.3d at 495+s Martin’s evidenc®f the District’sinconsistent
application of the timeén-grade rule.



holistically Martin’s evidenceof discriminationsupportingher claims oflisparate treatment
based omendey disability, and age.See Evans7/54 F. Supp. 2d at 4éXaminingevidenceor
pretext, prima facie casand any “further evidence of discrimination”

a. Gender Discrimination under Title VII

Martin’s evidencecould support gury finding that ABRA"intentionally discriminated
against heonthe basis of her gendeBrady, 520 F.3d at 494. In addition kdartin’s evidence
supportinga prima facie cas€ she has introducefurther evidence of discrimination.See
Evans 754 F. Supp. 2dt44.

As to theevidence of a prima facie caslee Districtdoes not disputdhat Martin is a
member of a protected class and that the denial of the promotion was an advergenentpl
action. Likewise,a jury could draw amference of discrimination becaulSrtin’s evidence
does not establish either Habsolute or relative lack of qualifications or the absence of a
vacancy in the job sought3eeStella 284 F.3d at 145. The Supervisory Investigator position
was vacant when Martin applied in 2008, dmel District’s only claim that Martin lacked
“qualifications™—that she wageligible under the timén-grade rule—has not stood up to
Martin’s evidence that thisxplanationvas not the “actuakason” for ABRA'’s decisionBrady,
520 F.3d at 494d. at 496 n.4 ([D]iscrediting an employes’asserted eson is often quite
probative of discriminatiofi(citing Reeves v. Sanderson Plumbing Prods., B0 U.S. 133,
147 (2000)).

There is also indirect evidencediscriminatory animug the form oflater statements

made by Jackson. In August 2009, Jackson told Martin’s colleague that he shcagtdraéd

29 UnderBrady; this Court shall not ask whether Martin has actually established her
prima facie case, given that the District proffered a nondiscriminataspnefor its actionSee
Pederson 636 F. Supp. 2d at 82 n.2.



.. forbeing caedependent on a ‘[wjoman’’—Martin. Nickens Aff. § 8, Pl.’s Ex. 58. Moreover,
in October 2009, Jackson stated that he was hiring “four . . . new male [I|nvestigators
“balance’ out the ‘mess’ in the office.ld. 1 10;see alsdMartin Aff. 46 Pl.’s Ex. 74(“ Chief
Jackson added that they were older males, so that they could balance out thg office.
Consideringhe “totality of the circumstances of the case,” the Court concludes that thetDistr
is not entitled to summary judgment on Martin’s gender discrimination claim as dermafof
thepromotion to Supervisory Investigatdevans 754 F. Supp. 2d at 44iting Reeves530 U.S.
at 147).
b. Disability Discrimination undethe ADA

Martin has not shown that ABRA “intentionally discriminated against [her] on the bas
of [her disability]” by denying her the promotidBrady, 520 F.3d at 494, because she has not
proffered evidence that she had a “disability” at the time of the dd2d).S.C. § 12112(a);
Swanks179 F.3d at 934Martin was allegedlyeniedthe promotion in October 2008, when
ABRA officials allegedly decthied to invite her to interviewSeelackson email of Oct. 27,
2008, Pl.’s Ex. 40; Martin Aff. § 16, Pl.’s Ex. 74 (explaining that on October 1, 2008, Martin
learned from Jackson and Delaney that she was ineligible for the promdigmot until
November 7, 2008, dishe experiencteinitial numbness in her hand that prompted her later
doctor’s visit and carpal tunnel syndrome diagnosis in December Z#Blartin Aff. § 20,
Pl.’s Ex. 74; Mody letter, Pl.’s Ex. 59Thus, the District is entitled to summary judgment on

Martin’s claim d disability discrimination as to the denied promotion.

c. Age Discrimination undethe ADEA
An ADEA plaintiff must establish as part of her prima facie case that she was

“disadvantaged in favor of a younger persomeéneyck365 F.3d at 1155. An inferencé



discrimination cannot be drawn from the fact that a plaintiff lost out to another indiwtioa
was “insignificantly younger."O’Connor, 517 U.S. at 313 Martin has neither alleged that Price
is younger than shs nor proffered any evidence of higeg®® Accordingly, the Court concludes
that the District is entitled to summary judgment on Martin’s claim of age discriminatton as

the denied promotion.

The Court grants the motion for summary judgment on Cdtinésand Tenas to
Martin’s clains that she was denied the promotion to Supervisory Investigator on the basis of her
disability and age, respectively. The Codenies thenotion for summary judgment on Count

One as tdhe claim that this denial was based on gerfder.

% The record shows that Matthews and Stewart, who were later promoted in November
2009, were about five or six years younger than Ma®i@eDCOHR letter 3, Defs.” Ex. E.
While the evidence of their promotion servesitalermine the District’s nondiscriminatory
reason, their ages are not relevant to the Court’s analysis here, sinaetheyot promoted in
the fall of 2008—and Matrtin challenges only this dentde infranote 31. Even if the Court
were to considethkir ages, it would conclude that a fiwe-six-year differential is not
significant enough, on this record, to support a prima facie case of age distomiszee infra
Part IV.B.4.c(analyzing age differential between Martin and Stewart as to denial of Relief
Supervisory Investigator appointment).

31 The amended complaint alleges only that Martin “submitted an applicationdasf
the [Supervisory Investigator] positidrend was “never contacted or interviewed toe
position” Am. Compl. 23 (emphases added). Although Martin’s opposition contains certain
allegations about her purported application for the second vacant Supervisory lhwestiga
position in 2009, Am. Pl.’s Mem. Supp. Pl.’'s Resp. Opp’n 5-6, “a party maymeidits
complaint or broaden its claims through summary judgment briefidigitict of Columbia v.
Barrie, 741 F. Supp. 2d 250, 263 (D.D.C. 2010). Even assuanguendahat the amended
complaint could be construed as alleging that the second denial was discrimihat@gutt
concludes that Martin has failed to show that the District's hondiscriminagaspn—that she
failed to apply for the position+s-pretextual.SeeReply Supp. Defs.” Mot. Dismiss & Summ. J.
4; Pl’'s Am. Statement of Facts 1 46 (“Plaintiff did not submit a new application tioreta the
reposting of the Sl positions.”). Martin has produced an automatically gehecgigrmation
indicating that in February 2009, she submitted a resume for an “Investigatoidmpdsitt this
evidence does not create a dispute of fact as to her failure to apply for the secong@ype
Investigator positionSeeConfirmation, Pl.’s Ex. 45, ECF No. 128-45.



4. Denial ofRelief Supervisory Investigator Assignment

Martin alleges that she was denied the opportunity in Junetd@@dve as a Relief
Supervisory Investigator on the basis of her gerdisapility, and age.SeeAm. Compl. 1 24—
25, 119-23, 139-45, 197-200. The bDestfails to assert angondiscriminatory reason for
Martin’s loss of thisopportunity®? Because the District offers no nondiscriminatory reason, the
Court must determine whether Martin has made out a prima facie Sad8rady, 520 F.3d at
494 n.2.

a. Gender Discrimination under Title VII

As explained above, Htle VII plaintiff “makes out a prima facie case of disparate
treatment discrimination by establishing that: (1) she is a member of a protected?)labe
suffered an adverse employment actiand (3) the unfavorable action gives rise to an inference
of discrimination.” Czekalski475 F.3d at 364 (citation and internal quotation marks omitted).
The firstprong is easily satisfieds Martin isafemaleprotected under Title VIILikewisg the

third prong is no obstacle: A jury could draw anférence of discriminatidnbecause the record

%2 The District contends that after Jackson offered Martin an opportunity to serve a

Relief Supervisory Investigator, Martin declined on the grounds that she redusesiner
service calls after hours, as required by the position. But the Distestlatkson’s affidavit,
which discusses onlyne August 200@lenial, not the June 200@mlal challenged by Martin.
SeeMem. Supp. Mot. Dismiss & Summ. J. 11 (citing Jackson Aff. 5, Defs.” Ex. I). The
District also cites Hollis’s affidavit, which lacks temporal specificity:

No | am not aware that the Complainant [Martin] was denied the

opportunity to volunteer for any of these positions [including that

of Relief Supervisory Investigator]. The Complainant did

volunteer for the relief supervisor [sic] but stated that she did not

desire the responsibility of carrying the ABRA Hotline Phone and

answering it on a 24 hours basis [sic] when she is off duty.

Hollis Aff. § 10, Defs.” Ex. L, ECF No. 118-15. Because the Court is obligated to draw all
inferences in Martin’s favor, the Court concludes that Hollis’s affidavit,J&ekson’s, refers
only to Martin’s August 2009 attempt to serve as Relief Supervisory Investigeéhe Court
need not decide whether the District’s reason for the August 2009 denial isyaktexce
Martin challenges only the June 2009 dena&eAm. Compl. 1 24-25.



rules out‘the two most common legitimate reasbfsr denying an opportunity—=absolute or
relative lack of qualifications or the absemdea vacancy . ..” Stellg 284 F.3dat 145 (citation
omitted). The District's own evidence establishes that all Investigatresqualified to serve as
Relief Supervisory Investigator, and the District does not deny that Measirpresented with
such an opportunity in June 2009. Jackson Aff. | 5, Defs.” . I.

The remaining questidior Martin’s prima facie case is whether thene 2009 denial of
anopportunity to serve as Relief Supisory Investigatoconstitutes afladverse employment
action” Such an action must resutt “materially adverse consequences affecting the terms,
conditions, or privileges of employment or future employment opportunities such that
reasonable trier of fact could find objectively tangible haridduglas v. Donovarb59 F.3d
549, 552 (D.C. Cir. 2009%ee alsal2 U.S.C. § 2000&(a)(1) Certain decisionare
“conclusively presumed to be adverse employment actions” because they dirpetty im
employment status-hiring, firing, failing to promote, and reassignment vaignificantly
different responsibilitiesld. at 552-53. By contrast, when a plaintiff challenges an employment
action “that do[es] not obviously result in a significant change in employmens stat[she]
must go the further step of demonstrating how the decision nonetheless caused . . .iaglypbject
tangible harm.”ld. at 553 To inflict objectively tangible harm, thelénial of a training
opportunity”mustcause d&material change in [one’s] employment conditions, status or

benefits.” Casey vMabus 878 F. Supp. 2d 175, 184 (D.D.C. 2012) (quotiegter v. Natsigs

% There is potentially a question of whether, on account of her disability, Martimwas i
fact qualified to serve as Relief Supervisory InvestigaB®ae supraote 22. There is no record
evidence explaining a Relief Supervisory Investigator’s job duties. Howeeksodaasked
Martin and others by email if they were “interested in serving” in the positiontinvl@ckson
emails of June 10, 2009, Pl.’s Ex. 48. This solicitation gives rise to a “justifiablemtie] . . .
drawn in[Martin’s] favor’ that she was indeed qualified and has therefore satisfied this element
of her prima facie caseSee Andersq77 U.S. at 255.



290 F. Supp. 2d 11, 29 (D.D.C. 2003Hctionable harnresulting from lost trainingan consist
of “a failure to promote or a loss of career advancement opportunitieeschtenberg v. Dep'’t of
Educ. of City of New Yor®37 F. Supp. 2d 460, 468 (S.D.N.Y. 2013) (citations omitted). Put
differently, denial oftraining that is a “steppingtone” foradvancemens an adverse
empbyment action.Cruz v. N.Y. State Dep't of Corr. & Cmty. Supervisido. 13€v-1335,
2014 WL 2547541, at *5 (S.D.N.Y. June 4, 2014).

The Court concludes thitartin’s evidence is sufficient tsupport a finding of
“objectively tangible harm” becausesiiggestshatthe volunteeRelief Supervisor
Investigator position was‘ateppingstone” for promotion to Supervisory InvestigateeCruz
2014 WL 2547541, at *5, and that she had thus been demgible“career advancement
opportunities, Trachtenberg937 F. Supp. 2d at 468. The cruxtab inquiry is the materiality
of the maagement training afforded Isgrvice as Relief Supervisory InvestigatbMartin
asserts that Matthews and Stewart, who were promoted to Supervisorygeeesboth “served
in volunteer positions with similarudies . . . .” Am. Pl.’s Mem. Supp. Pl.’s Resp. Opp’n 9.
Martin contends that a jury could find that the losthetevolunteer opportunities “harmed her
future employment opportunities and competitive promotional opportunities within [ABRA]
Id.

Matrtin’s inferences find support in her proffered eviden€gst, the career pathsf the
three individuals promoted Supervisory Investigat all included a period of service as Relief
Supervisory Investigator. Stewart and Matthews, both promoted in November 2009, had both

previously served as Relief Supervisory Investigator, as did Price, who was @idmot

% The District does not discount the management training offered by the Relief
Supervisory Investigator positiorseelackson Aff. I 5, Defs.” Ex. | (describing role as “special
management assignmen|t]”).



November 2008° Cf. Casey 878 F. Supp. 2d at 18di§missing deniabf-training claim on
basisthat plaintiff's contention that training would have “increased her potential feercar
advancement” was “pure speculation”).

Secondyecord evidence suggeskmtthe position of Relief Supervisory Investigator was
seen as a form of career advancement itgeifindividual who wasemovedn 2007from his
service a#\cting Supervisory Investigator protested #wtion as a “demotion.SeeCoward
email of Dec. 7, 2007, Pl.’s Ex. 29, ECF No. 128-29. Jackson himself, in a&@@iBsoliciting
volunteers for the positiomskednvestigators to respond “if [they] would like to be considered
to participatan the management prograas a Relief Supervisor or Acting Supervisory
Investigator.” Jackson email of Sept. 10, 2008, Defs.” Ex. K, ECF No. 118-14 (emphasis added).
In short, the eidence could lead jarry to conclude that thRelief Supervisory Investigator
position, while in name a volunteer posgsin factan informal promotion and change in
“status” that carried significanteight when formal promotiodecisions were madéCasey 878
F. Supp. 2d at 184f. Yee v. Dep’t of EnvtBervs., Multhomah Cny826 F.2d 877, 882 (9th
Cir. 1987) (ejecting district court’s finding of lack of pretext basisof evidence thaTitle VII
plaintiff's Caucasian colleagu@vas given prefe@ntial treatment in access to training
opportunities and in de facto promotion to supervisory responsibilities before the vactrey i

supervisor position”).

% SeeJackson email of Oct. 8, 2008, Pl.’s Ex. 37 (Stewart in October 2008); Jackson
email of June 11, 2009, Pl.’s Ex. 49 (Stewart in June 2009); Martin Aff. § 5, Pl.’s Ex. 74
(Matthews in July 2008); Moosally email of Nov. 10, 2009, PI.’s Ex. 53 (announcing
promotions). On two occasions prior to his promotion, Matthews also served as ActingfChief
Enforcement in Jackson’s stead, but Martin does not challenge heeleatiorfor this
position. SeeMartin Aff. 11 13, 26, Pl.’s Ex. 74. Price served once as Relief Supervisory
Investigator. SeeMartin Aff. § 18, Pl.’s Ex. 74 (October 2008); Jackson email of Nov. 7, 2008,
Pl.’s Ex. 41 (announcing promaotion).



The Court is mindful of the imperative to avoid “judicial micromanagement of . . .
employers’ @cisiors about which of several qualified employees will work on a particular
assignment.”Baloch v. Kempthorné50 F.3d 1191, 1197 (D.C. Cir. 2008) (citation and internal
guotation marks omitted). But heidartin hasproduced evidence suggestihgt theRelief
Supervisory Investigatgositionsaremore than ordinargssignments Rather,a jury could
conclude that thegreat least informaprereyuisitesfor promotion or, at mostle facto
promotions. In denying such unique opportunit,tBRA mustobserve its obligations under
Title VII, as it would indenying any othéfconditions, status or benefits” of employmeSee
Casey 878 F. Supp. 2d at 184.

Because Martin has established a prima facie case of gender discriminatitreas t
denied opportunity to serve as Relief Supervisory Investigator, the Distniat éntitled to
summary judgment on this claim.

b. Disability Discrimination undethe ADA

To make out a prima facie case of discrimination under the ADA, Martin must bBabw t
“[she] hal a disability within the meaning of the ADA, that [she] was ‘qualified’ fer pbsition
with or without a reasonable accommodation, and that [she] suffered an adverserenploy
action because ¢lher] disability.” Swanks179 F.3cat934. Martin’s evidence could support
findingsthatshehad a disabilityseesupraPartlV.B.2.a, that she would have been qualified
with or withouta reasonable accommodatiseesupraPart 1V.B.2.b, andhat the June 2009
denial of the Relief Supervisory Investigator opportunity constituté¢adverse employment
action,”seesupraPartlV.B.4.a.

Martin’s prima facie casthus hinges on whether she lost out on the opportubéggduse

of [her] disability.” Swanks179 F.3d at 934Here, the only relevant evidenceosgls that



Martin was disableth June 2009, and th&tewartwas selectedSeelackson email of June 11,
2009, Pl.’s Ex. 49The record is silent as to whether Stewart was disairidded, Martin does
notadvancen allegation one way or anoth&eeAm. Compl. § 25 (describing Stewart as “an
African American male under 40 years of age, with military and law emfacebackground”).
Although the Court must view factual disputes in the light most favorable to Madannbt
assume factis the absence of any evidentiary supp&te Celotexd77 U.S. at 324 (describing
nonmovant's duty to “designate specific facts showing that there is a gesauedor trial”).

To framethis analysis,ite Court opts to proceed under grguendopremise that
Stewartwasdisabled. The resultaninquiry implicatesan open question in the D.C. Circui: |
evidence that thdisabled plaintifivas rejected in favor & non-disabled individualecessary
to demonstratéhat the plaintiff suffered the rejection “beisa of [her] disability” for purposes
of her prima facie ca§eSwanks179 F.3d at 934° Most courts of appeals have answered in
the negative—including the Second, Third, Fourth, Sixth, Seventh, Eighth, Ninth, Tenth, and
Eleventh Circuits SeeCraigRobert Senn, Minimal Relevance: N@isabled Replacement

Evidence in ADA Discrimination Cases, 66 Baylor L. Rev. 65, 82—88 (204vipwing

% n requiring that the disabled plaintiff be rejected in favor of a non-disableddndl
for ADA prima facie case purposes, another judge of this Court previouslyresghlhiat “many
other trial courts” had added this “fourth element” to the ADA priatée case, and this decision
was summarily affirmed on appeal in a f@a@ntence unpublished opinioKalekiristos v. CTF
Hotel Mgmt. Corp.958 F. Supp. 641, 654 (D.D.C. 199&if,d sub nomKalekiristos v. C.T.F.
Hotel Mgmt. Corp.132 F.3d 1481 (D.C. Cir. 1997) (unpublished). First, the Court notes that in
this Circuit, while unpublished summary affirmances have “some precedentia) ihey
“should not strictly bind panels” of the court of appeals and are often not “suitalgievieming
future @ases” given that they neither reach the merits nor benefit from oral argumeat.
Grant, 635 F.3d 1227, 1232 (D.C. Cir. 2011). Accordingly, this Court does not consider itself
bound by the unpublished summary affirmancKatekiristos Second, as explained above, the
tides have changed in the last seventeen years. Now, the majority of theotapgsals have
held that selection of a non-disabled individual is not required to make out a primaatcie ¢
under the ADA.SeeCraig Robert Senn, Miniat Relevance: Noiisabled Replacement
Evidence in ADA Discrimination Cases, 66 Baylor L. Rev. 65, 82—88 (2014) (reviewing).case



cases®’ Notably, in adopting this rule, the Seventh Circuit relied on the Supreme Court’s
holding inO’Connorthat under the ADEA, a plaintiff need not show that discrimination favored
an individual outside of the protected classrder to make out a prima facie casage
discrimination See Leffel v. Vallelyin. Servs.113 F.3d 787, 792-93 (7th Cir. 1997).
Fdlowing O’Connors rationale, the court explain¢datthe selection of a nowlisabled
individual “is not required to make out a prima facie case, so long as there is someefridm
which one can infer that the employer took adverse action against the plaintiff ositheflza
statutorily proscribed criterro” Id. at 793 (explainingearlier paralleholding in Title VII
context) The court went on to explain that “the nature of the proof giving rise to the requisite
inference of discrimination cannot be reduced to a formula that will servanaingll
disaimination cases. Id. “All that is necessary,” reasoned the court, “is that there be evidence
reasonably suggesting that the employer would not have taken adverse actiortlagplasttiff
had she not been disabled and everything else had remaénsahtie.”ld. at 794.

Because th®.C. Circuithas alreadgpplied the rationale @’'Connorin the Title VII
gender discrimination contexdeeStella 284 F.3d 145-48@his Court is persuaded that the D.C.
Circuit, like the Seventh Circuit ibeffel woulddo the same under the ADAAccordingly,this

Court concludeghat in establishing rejectidibecause of [her] disability” under the ADA at the

3" The First and Fifth Circuits also arguably have not adopted such a requirememt, gi
that they require only that a plaiifitiwas replaced by a nedisabled persoaor was treated less
favorably than non-disabled employees.” Sévimimal Relevanceat 79 €iting Ansel v. Tex.
Water Dev. Bd.464 F. App’x 395, 399 (5th Cir. 2012)). However, in practice, the disjunctive
construction is inconsequential, and cases often turn on whether a non-disabled indivsdoal wa
fact selectedSee idat 79-80.

A related question is whether evidence of non-disabled selection wosidflagentfor
showing that the adverse action resiifimm the plaintiff's disability.See idat 88-93. The
Court need not address this question because it assumes that Stewart was disaplesind3
the sufficiency question under the inverse assumption that Stewambtdisabled would yield
the sane result: Even if the Court were to hold that such evidenuat gifficient for a prima
facie case, Martin’s other evidence of discrimination would still enable &ien tb proceed.



prima facie case stage, a plaintiff need not introduce evidbat@non-disabled individualas
selectel. Swanks179 F.3d at 934.

Applying the above principles, the Court finds thkirtin has established a prima facie
case of disability discrimination as to the denial of the Relief Supervisorgtigator
opportunity. Shdas proffered evidendbatshe was disabled, atige (assumed) fact that
Stewart waslsodisabled would nadbe fatal to her prima facie casecause Martin has
introduced‘some evidence” of discriminatory hostilibased on her disability.effel 113 F.3d
at793. WhenMartin initially reported her condition to Jackson in December 200&8ctigsed
herof having a pre-existing condition anfl“dropping[her] injury in ABRA’s lap” Martin
Aff. § 22, Pl.’s Ex. 74. Moreover, her eviderafaliscriminatory workload reduction showsat
from at leastlanuary 2009 through August 20IJ@ckson diverted cases away from lbesed on
her inability to type.SeeNickens Aff. § 6, Pl.’s Ex. 58; Matrtin Aff. § 90, Pl.’s Ex. 7&his
evidence could support an inference that Mari@s wot selectefbr the Relief Supervisory
Investigator position in June 2008 cause of [her] disability.”'Swanks179 F.3d at 934.

c. Age Discrimination under thaDEA

An ADEA plaintiff must establish as part of her prima facie case that she was
“disadvantaged in favor of a younger persomeneyck365 F.3dat1155. The D.C. Circuthas
held thata plaintiff's replacement by an individual seven years younger, without etegnce
that the plaintiff lost out “because of her ags,insufficient tomake outa prima facie case at
summary judgmentDunaway v. Int'l Bhd. of Teamstei310 F.3d 758, 767 (D.C. Cir. 2002);
accord Grosjean v. First Energy Cor@49 F.3d 332, 338 (6th Cir. 2003).

Here, Martin has not established a prima facie case adiageéminationas to her loss of

the Relief Supervisory Investigator position in June 2009. Her evidence esw@biizhien June



2009, Jacksonhose Stewatb serve afelief Supervisory InvestigatoSeelackson emaif
June 11, 2009, Pl.’s Ex. 49teWvart was only fiver sixyears her juniorln November 2009, he
was hirty-nine years oldseeDCOHR letter3, Defs.” Ex.E, while Martin was forty-fivesee
Defs.” Statement of Facts J2&m. Compl. T 2.If a sevenyear age differentiaktandingalone,
is insufficient to support a prima facie case, Martin’s evidence must alshéatl See
Dunaway 310 F.3d at 767. Martin has proffered no other evidence demonsthatisge was
disfavored because of her ageld. To the contraryMartin’s evidence suggests that “older”
employees werpreferred Martin Aff. § 46, Pl.’s Ex. 74 (“Chief Jackson addeda September
2009 meetingthat[certain new hires] werelder males, so that they could balance out the
office.” (emphasis addeyy®

BecauséMartin’s evidence does not show tistewart wassignificantly” youngerthan
Martin, and because she has not otherwise suggested that she was not sele&etigb be
Supervisory Investigatdbecause of” her age, her rejecticannot support arpgna facie case of
age discrimination under the ADE/ASeeO’Connor, 517 U.S. at 312-1%.

* * *
The Court grants the motion for summary judgment on Count TenMa&rtm’s claim

that she was denied tRelief Supervisory Investigator opportunity on the basis of her @ge.

% The Court does not interpret the seven-year “rule” to be hard and fast. Indeed, the
ADEA prohibits discrimination “because of . . . age,” 29 U.S.C. § 623(a)(1), (2), without
specifying a minimum age differential. There may be contexts involving jobsiregsa much
physicality that a seveyear gap may be significargrpofessional athletes jump to mind). But
there is nothing in this record suggesting that the fivesix-year gap in the context of Martin’s
job or workplace, standing alone, would raise any inference of age disciominat

39 While the other instances of Relief Supervisory Investigator appointments in 2008 and
2009 help establish the position’s importance to career advancement (and thus aretoetbea
“adverse employment action” inquiry), Martin challenges only the June 2009 appointment.
Thus, the Court need only consider the age of Stewart, who was appointed in June 2009.



Court denies the motion feummary judgmendn Counts One and Five as to Martiolaims

that this denial was based on her gender and disalbédgpectively

5. Denial ofOther Volunteer Opportunities

Martin allegeghat ABRA denied her variousthervolunteer opportunities on the basis
of her genderdisability, and age.SeeAm. Compl.§27-30, 39-47, 119-23, 139-45, 197-200.
Specifically, Martin claims that she waset allowed to serve as Inaugural Liaison for the 2009
Presidential Inauguratioon the basis of her gendasTraining Coordinatoand Special Events
Coordinator on the basis of her age, and as Fleet Coordinator on the basis of both age and
gender Seed. 11127-30. hecomplaintfurtherallegesthat thesedenialsof “volunteer
opportunities” discriminated against her on the baskeoflisability. Seeid. § 141*° Martin
also alleges that she was removed from ABRA'’s Inaugural Committeeef@009 Presidential
Inauguration on the basis of her gender, age, and disalSksid. 11 3947, 119-23, 139-45,
197-200.

TheDistrict contends thavlartin has not made out a prima facie case, on the basis that
thedenials otthesevolunteer opportunitiesannot constitutan “adverse employment actibn

See Czekalsk#75 F.3d at 364Title VII); Swanks179 F.3d at 934ADA); Baloch 550 F.3dat

0 A sixty-two-yearold male (“approximately twenty years older” than Martin) was
seleted to be the Fleet Coordinator, whidgnales younger than Martin were selected for the
Training and Special Events Coordinator positioBgeAm. Pl.’s Mem. Supp. Pl.’'s Resp. Opp’'n
30. The Court notes alternative bases for granting summary judgment on thk @flias:

There is no evidence that the females were significantly younger than MagiBunaway310
F.3d at 767, and as for the Fleet Coordinator rejection, Martin cannainsaigtiaim of age
discrimination under the ADEA where the favored party is ok, General Dynamics Land
Sys., Inc. v. Cline540 U.S. 581, 590-91 (2004).



1196 (ADEA). In support, the Distrieixplainsthat the “volunteer activities did not result in
extra pay or other tangible benefitdMem. Supp. Mot. Dismiss & Summ. J. 1.

Here, the Courtoncludes that Martin has not introduced evidence tigatiénias of
these other volunteer positions constitateerse employment actionader Title VI the ADA,
or the ADEA To be sure, the District’s evidencerroborates Martin’s contention thiaese
opportunities provided managerial and leadership traindeglackson Aff. § 10, Defs.” Ex. |
(explaining that Investigators could “gain experience with managinggagsmoand developing
leadership skills”f*> But more is requiredMartin’s evidence must allow a jury to make a
finding of “objectively tangible harm.’Douglas 559 F.3d at 552. In the context of denied
training suchevidencemust show that she sufferadmaterial change in [heemployment
conditions, status or benefitsCasey 878 F. Supp. 2dt 184, or “a failure to promote or a loss

of career advancement opportunitiesrachtenberg937 F. Supp. 2d at 468.

1 Notwithstandinghe District’s “initial responsibility"under Rule 56 of showing an
“absence of genuine issue of material fact” on this isghe District fails to cite any legal
authority or record evidence in support of its claim that the denial of volunteetiastoannot
constitute adverse employment actio@elotex 477 U.S. at 323The Court will nonetheless
address the issue and excuse this deficient briefing.

“2 As for the Inaugural Committee from which she was removed, Martin does not even
allege that service on the Committee constitutes “trainisgé&Martin Aff. 21, Pl.’s Ex. 74
(contending that the Inauguration was “historical”).

3 The District proffers a nondiscriminatory reason for removing Martim fitoe
Inaugural Committee: Martin missed an appointment to have her photograph taken, and the
photograph was a required credential for security reaseeaMartin-Jackson emails of Nov.
19-20, 2008, Defs.” Ex. N; Mem. Supp. Mot. Dismiss & Summ. JBEtause the District
asserts a nondiscriminatory reason, the parties assume that the Courtadegrdelys “one
central qustion: Has the employee produced sufficient evidence for a reasonable juny tioeft
the employer’s asserted ndiscriminatory reason was not the actual reason and that the
employer intentionally discriminated against the employee . Bratly, 520 F.3cat494. But
Bradyauthorizes courts to ask the “one central question” only “where an employsaffeasd
an adverse employment actiand an employer has asserted a legitimateduriminatory
reason for the decision . . . [tl. (emphasis addB; id. at 493 (explaining that the “statutory
text” of Title VII requires plaintiffs to establish an “adverse employnaetion”). Here, because



In contrast to Martin’®vidence of the importance thfe Relief Supervisory Invagator
position,her evidenceegardinghe other volunteer opportunitidails tosuggest any correlation
to career advancement.he fact that Price was the only future Supervisory Investigator to hold
thepositionof Inaugural Liaisordemonstrates th#tis experiencevas not requiredr
particularly helpful for promotionSeelackson emailfdsept. 11, 2008, Pl.’s Ex. §5election
of Shoemaker and Price as Inaugural Liaisosinilarly, none of the three promoted
Investigators—Price, Matthews, Stewart—was selected akraining, Special Eventsy Fled
Coordinator.SeePl.’s Am. Statement of Facfs53(selection of Mitchell, Butler, and Corrales).
Lastly, althoughPrice and Matthews sem®n thelnauguralCommittee Stewart did not, and
severabther Committee members were not promot8deJackson email of June 21, 2008, PI.’s
Ex. 54 The attenuated relationship between Martin’s selection for theseolunteer
positions and her alleged harm of stifled career advancement éYokgks in which an
agency'’s failure to nominate the plaintiff for an award ultimately coedeloy the President was
not an adverse employment action given the “inherent uncertainty” of a congpstitection

process involving “multiple rounds of independent evaluatidsuglas 559 F.3d at 555°

Martin’s evidence does not establish an adverse employment action, the Court hasioo taxca
assess the Birict’s proffered nondiscriminatory reason.

4 Although promotion is certainly not the only possiblar&er advancement
opportunit[y],” Martin’s evidence does not suggest that other opportunities are retetast
case. Trachtenberg937 F. Supp. 2d at 468.

> Martin correctly explains that, contrary to the District’s motion, the loss obpay
benefits is notequiredfor a finding of an adverse employment acti®@eeAm. Pl.’'s Mem.
Supp. Pl.’s Resp. Opp’n 9 (citirigzekalski475 F.3d at 364 (holdirtpat dispute of fact existed
as to whether lateral transfer not resulting in loss of salary or benefitsonatheless an adverse
employment action due to loss of “supervisory duties” and reassignment witHitsigtty
different responsibilities”)). Notwithstanding the District’s misappreimensf the legal test, the
Court concludes that there is no genuine dispute of material fact as to whetbsstbie |
volunteer opportunities at issue here constituted adverse employment actions.



Because jury could not findobjectively tangible harrhon this recordMartin has failed to
raise a genuine dispute of material fabbuglas 559 F.3d at 552.
Accordingly, the Court grants the motion for summary judgment on Counts One, Five,

and Ten, as to the denial of the other volunteer opportufiities.

6. Denial ofOvertime Pay
Martin alleges thaaround July 2009, she was not paid for an instance of overtime work
on the basis ofér gender SeeAm. Compl. 17 36—37, 119—23. In responsethe District asserts
anordisciminatory reason for the denidtartin failed to obtainwritten pre-approval for
overtime work, in violation of ABRA procedureSeeMem. Supp. Mot. Dismiss &umm. J.

11-12. Martin contends that the District’s reasomistextual SeeBrady, 520 F.3d at 494. She

“*® The District poffers three other bases for granting summary judgment, but all are
meritless. The District first contends that “it is undisputed that Plaintiff was begis¢lected
for other subsequent volunteer positions.” Mem. Supp. Mot. Dismiss & Summ. Jirdd. (cit
Jackson Aff., Defs.” Ex. ). The fact that Martin was selected on other oosasiowever, does
not establish dack of a genuine dispute of material fact as to the alleged instances of disparat
treatment.Cf. Czekalski475 F.3d at 368-69 (explang that although female plaintiff's prior
promotion could refute claim that employer hgerieral animus against female employees,” it
was not “alone sufficient” to support summary judgmeningtant discrimination claim). The
District’s two remaining tiacks on Martin’s prima facie case are thiathe occasions when
Martin was rejected, other women were seleaed, that Martin “offers no evidence to show
that the District [sic] failure to select her . . . had anything to do with metege . . .” Mem.
Supp. Mot. Dismiss & Summ. J. 1But Martin correctly explains thateither selection of a
male nor direct evidence of discrimination is required to establish an “infesénce
discrimination” under the third prima facie case prong. Am. Pl.’s Mem. Supp. P$fs Rpp'n
31-32;see also Czekalskd75 F.3d at 364. Rather, a plaintiff's elimination of “the two most
common legitimate reasons . . . to reject a job applieatdabsolute or relative lack of
gualifications or the absence of a vacancy in the job sought"—is “sufficient, ablsent ot
explanation, to create an inference that the decision was a discriminatorySoeks”284 F.3d
at 145 (quotingnt’l Bhd. of Teamsters431 U.S. at 358 n.44). Moreover,Skellg the D.C.
Circuit squarely held that “a plaintiff . . . need not demonstrate that she wasdeplaa person
outside her protected class” to establish a prima facie ¢dsat 146.

7 Counts Five and Ten do not allege that Martin was denied overtime pay based on her
disability orage, respectivelySeeAm. Compl. 1 139-45, 197-200.



first submits thaRelief Supervisory Investigator Matthewad previously approveuer
overtime work. Aternatively, she claims thdMatthews’s eason for the denial of overtime
pay—that toomany people worked the same overtime shift inconsistent witlthe reason
given by the District in its motionAm. Pl.’'s Mem. Supp. Pl.’s Resp. Opp’'n 14.

The Court concludes that Martin has not established a genuine dispute as to whether the
District’s reason was pretextualirgt, Martin cites no record evidence supporting her assertion
that her overtime detail “was approved[Bgting Supervisory InvestigatoNlatthews” in
advance.Pl.’s Statement of Fac® 56 The Court also finds no inconsistency between
Matthewss statementandthe District’sassertion that Martin never obtained formal approval
for the overtime.See Geleta v. Grag45 F.3d 408, 413 (D.C. Cir. 2011)g] hifting and
inconsistenjustifications are probative of pretéxfcitation and internal quotation marks
omitted)). According to Martin, Matthews, upon meeting other overtime workers during the
overtime shift, stated that “he was not paying overtime for . . . five people” andrté worker
had to leave. Martin Aff. 37, Pl.’s Ex. 74. Even when viewed in the light most favorable to
Martin, Matthews’sremarkscannot bestretched to meathatMartin wasproperly approveébr
the shiftand would have received overtime gayt fa there being too many people assigned to
the shift. Such a statement would indeed suggestit@ddistrict’s profered reasomwas not the
“actual reason.”Cf. supraPartlV.B.3.a District’s invoking timein-grade ruldor rejecting
Martin isinconsistent with interviewing and hiring other candidaiss ineligible under timen-
grade rule). RatheMatthews’s statement suggests only #raimproper number of people

werepresent on the shift; his observatisrfully consistent wittthe poswility that Martin failed

*8 Martin’s Statement of Facts cites her affidavit, but her affidavit does notistate
Matthews gave her advance approval for the overtime shift; there, she clainisabisiye
“signed up to work overtime . . . SeeMartin Aff. T 37, Pl.’s Ex. 74).



to obtain approvdr the shift as the District asserts in its motio@f. Hairston v. Vance-Cooks
773 F.3d 266, 273 (D.C. Cir. 2014) (“Providing more detailed information once litigation begins
does not create a genuine issue of material fatt.”).

The Court grants the motion for summary judgment on COuetas to the denial of
overtime pay.

C. Disparate Impact in Violation of Title VIl (Count Two)

In Count Two Martin alleges that ABRA’s employment practices disparately impacted
female emplgees as to promaotion, training, volunteer opportunities, overtime pay, work
assignments, and hiringgeeAm. Compl. {1 124-26.

“In certain cases, facially neutral employment practices that have sighdahzerse
effects ormprotected groupkBavebeen heldo violate [Title VII] without proof that the employer
adopted those practices with a discriminatory inteki¥atson v. Fort Worth Bank & Tryst87
U.S. 977, 986-87 (1988 mphasis omitted)Plaintiffs seeking relief under thidisparate
impact”theory must dffer statistical evidence of a kind and degree sufficient to show that the
practice in question has caused the exclusion of applicants for jobs or promotions because
their membership in a protected groupd: at 994. That is, shang mere “imbalance” is
insufficient; a plaintiff must demonstrate a causal link between the challenggddyment

practice and the resulting disparate impatfards Cove Packing Co., Inc. v. Atord®0 U.S.

9 Martin asserts in her affidavit that where too many individuals signed up for an
overtime shift, “Chief Jackson haah elimination policy,under which the “person who works
overtime the least will ballowed to work.” Martin Aff. 37, Pl.’s Ex. 74Martin fails to cite
Jackson’s policy in her opposition, but even if she had, it could not support a finding of pretext.
Because Martin’s evidence does not establishMathewswvas aware of Jacksonpmlicy when
he denied her overtime pay or that the elimination policy was applied inconsigtesymilar
context, and because she does not dispute her failure to obtain official approwalsgbeshow
that Matthews’s view of thenderlying factsvas not “reagnable in light of the evidence.”

Brady, 520 F.3d at 495.



642, 657 (1989)emphasis omittggdaccordGarcia v. Johanns444 F.3d 625, 635 (D.C. Cir.
2006)(applying Title VII disparatempact analysis to Equal Credit Opportunity Act claim)

The District submits that Martin has failed to introduce statistical evidence dentiogstra
causation, and the Coiateview ofthe record confirms this to be s8eeMem. Supp. Mot.
Dismiss & Summ. J19. The amended complaiatlegesthat the gender composition of ABRA
Enforcement Division staff ancew hires was skewed toward mal&eeAm. Compl. 11 63-66.
However, such allegations are insufficient—both because geimdealancé alone cannot
establish disparate impact liabilifards Cove Packingt90 U.S. at 657nd because mere
allegationswithout evidenceannot enable Martin to meet her summary judgrberden see
Celotex 477 U.S. at 324 (explaining that nonmovant must “go beyond the pleadings”).

Accordingly, the Court grants summary judgmenttie Districton Count Twg™®

D. Retaliation in Violation of Title VII and the D.C. Human Rights Act (CountsThree and
Four)
In Count ThreeMartin alleges that the District retaliated against her for fiiag
discriminationcomplaint andor participating in the investigation of the EEO complaint
violation of Title VII. SeeAm. Compl. 11 127-32. In CouRour, Martin alleges that all

Defendantsetaliated against héor the same activities violation of theDCHRA. SeeAm.

*Y Because the Court concludes that Martin has failed to introduce the requisitieatat
evidence, it declines to address bistrict’s alternative argument that Martin has natffared
evidence of any facially neutral “employment practice” actionable under a despagstct
theory. Mem. Supp. Mot. Dismiss & Summ. J. 19. But the Court notes that Martin’s vague and
conclusory allegations do not seem to allege with any leveglemificity the particular
employment practices that result in the purported dispaoityie contrary, she suggetitat
ABRA lacked relevant policies altogethedeeAm. Compl. 1 126 (alleging an “absence of
appropriate personnel and administrapadicies”); Pl.'s Am. Statement of Facts { 69 (citing
DCOIG report claiming the same).



Compl. 11 133-38The retaliation allegedly suffered by Maritncludesthe denial of
promotion, training, volunteer opportunities, overtime pay, reasonable accommodatioyind w
assignmentsunduly burdensome work assignmetitand verbal abuse and embarrassmé&ee
id. 19 130, 1377

Under Title VII, it is unlawful for an employer to discriminate against an employe
“because he has opposed any practice made an unlawful employment practicsudyctiapter,
or because he has made a charge, . . . or participated in any manner in an investigation
proceeding, or hearing under this subchaptd? U.S.C. § 200063{a). “To proveretaliation
[under Title VII], the plaintiff generally must establish that he or she suffered (i) a materially
adverse action (ii) because he or she had brought or threatened to bring andisonrolaim.”
Baloch 550 F.3d at 1198. Undertlg VII, the elements of a prima facie case of retaliation are:
“first, that [the plaintifflengaged in protected activity; second, that she was subjected to adverse
action by the employer; and third, that there existed a causal link between trse ahi@n and

the protected activity."Broderick v.Donaldson 437 F.3d 1226, 1231-32 (D.C. Cir. 2006)

*1 The Court recognizes a potential tension between Martin’s allegatiorshthatas
denied work assignments and that she was given unduly burdensome work assignments.
Nonetheless, the Court considers them separately, given that the denial oflegeéil
pertains to Martin’'s normal caseload, whereas the burdensome assignoneigsaf work that
Martin alleges should not have been hers to perf@seAm. Compl.1101-105 (discussing
burdensome training responsibilities); 11 137, 141, 202 (denial of “work assignments”).

®2The list of retaliatory actions alleged in Count Three (Title VII retaliation), A
Compl. 1 130, differs from that in Count Four (DCHRA retaliatiach)f] 137. To simplify its
analysis, the Court will consider both Counts Three and Four with referealtedtaliatory
actionsalleged, regardless of whether they appear under Count Three or Count Four.

Additionally, the Court notes that tihecord is silent as to whether the EEOC issued a
final decision on Martin’s Title VII retaliation complaint, which was filed conently with her
retaliation complaint before the DCOHReeCharges, Pl.’s Ex. 68. Because the District does
not argue theMartin failed to exhaust administrative remedies, the Court will assume that she
did. SeeBowden v. United State$06 F.3d 433, 437 (D.C. Cir.1997Because untimely
exhaustion of administrative remedies is an affirmative defense, the deferdesthe burden
of pleading and proving ..



(citation omitted) The materially adverse action must be such that it would “dissuad[e] a
reasonable worker from making or supporting a charge of discriminatigurlington N. &
Santa Fe Ry. Co. Whitg 548 U.S. 53, 68 (2006) (citation omitted).h&ve a plaintiff allegedly
suffers a materially adverse action, the defendant can prevail by offexgigrtiate,
nondiscriminatory reasons” for its actioBaloch 550 F.3dat 1200 (citingBrady, 520 F.3d at
494).

The DCHRA provides that “[it shall be an unlawful discriminatory practice to coerce,
threaten, retaliate against, or interfere with any person in the exerespgment of, or on
account of having exercised or enjoyed . . . any right granted or protected” undet.thz @.
Code § 2-1402.64). The elements of a prima facie case forGHRA retaliation claim are the
same as those under Title VIee Arthur Young & Co. v. Sutherla®®1 A.2d 354, 367-68
(D.C. 1993)>°

Applying the above principles, the Court concluthes Martin has failed to introduce
evidence that any act of alleged retaliation had a caeisalonship to her protected complaints.
The amended complaint alleges thktrtin was saddled with the extra work of trainifgld
Training Investigators (“FTIs”) “on 72 separate occasteirsaddition to [her] regular duties,”
and her evidence shows that she completed this work sometime between November 2009 and
August 2010.Am. Compl. 1 104see alsdMartin Aff. § 51, Pl.’s Ex. 74(explaining that Martin

learned of her non-selection as FTI in November 2009Y,90 (explaining that Martin had

%3 In University of Texas Southwestern Medical Center v. NagsaSupreme Court held
that a plaintiff alleging Title VII retaliation “must establish that his or her protectdty was
a butfor cause of thelleged adverse action by the employer.” 133 S. Ct. 2517, 2534 (2013);
accord Rattigan v. Holde®82 F. Supp. 2d 69, 82 (D.D.C. 2013) (“[Undsgssar it is now
clear that a Title VII retaliation claim cannot rely on a mixed motive theoryligre is 0
indication, however, thdtlassars holding on the burden gersuasiorhas any impact on the
prima facie case elements or the burdenzafiuction See supraote 12 (discussinGross
557 U.S. at 175 n.2).



completedTI trainingby August 2010) Martin further alleges that ABRA management
fabricatedcomplaints against her in June 2010 and August #tdtOmpacted performance
reviews, denied her overtime pay in June 2@ reduced her normal caself@adn the time
of her carpal tunnel syndrome diagnosis through at least August 38é8m. Compl. 1 72
Martin Aff. 1 79-80, 90-91, Pl.’s Ex. 74. Lastly, Martin allegkat she suffered “constant
verbal abuse, insults, personal attacks, and public embarrassment” because ofimenatison
complaints. SeeAm. Compl. 11130>* The reord, however, idarren as to any evidenttet
herdiscrimination complaintsausedhe alleged retaliationBroderick 437 F.3d at 1231-32.
Theremaining alleged materially adverse actietigss of promotions, management
training, volunteer opportunities, reasonable accommodation, and work assignalétask—
placebeforeMartin filed herdisaimination claim in Februar2010. See generalliartin Aff.,
PI's Ex. 74. Indeed, thosetions were the basis for haiscriminationclaim. SeeCharges, Pl.’s

Ex. 68> Accordingly,Martin’s evidenceails tocreate a dispute of fact about any causal

> Her affidavit mentions a few heated verbal exchanges and confrontations, but none are
linked to the discrimination complaintSeeMartin Aff. § 77, Pl.’s Ex. 74 (“[Mr. Stewart] called
me yelling and badgering me about something unrelated to the car accidagrfi.79 (“[Mr.
Stewart] wrote me up for discipline . . . for the Ziegdfileds [sic] casel’)} 98 (“[Mr. Stewart]
yell[ed], berate[d], and badger[ed] me in front of my coworkers. Mr. Stewart washgsause
| crafted a complaint form thatehpublic could use if they wanted to lodge a complaint against
an employee . . ..”). In any event, “sporadic verbal altercations or disagresetio not qualify
as adverse actions for purposes of retaliation claiBaloch 550 F.3d at 119%ee also
Burlington N. & Santa Fe Ry. C&b48 U.S. at 68 (explaining that Title VII does not create “a
general civility code for the American workplace”).

®>ABRA’s initial refusal to provide voice recognition software occurred ia 2808, well
before Matrtin filedher discrimination claim in February 2018eeJackson memo, PI.’s Ex. 60;
Jackson memo, Pl.’s Ex. 59 (discussing request for softvae alsdefs.” Statement of Facts
1 41. Martin does not allege a factual basis for concluding that, after theofilieg
discrimination claim, ABRA’s ongoing failure to provide the requested softivacame
retaliatory. Cf. Clark Cnty. Sch. Dist. v. Breedd82 U.S. 268, 272 (2001) (“[P]roceeding along
lines previously contemplated, though not yet definitively meiteed, is no evidence whatever
of causality.”).



connection betweelner protected activity and the allegegtaliation See Hayslett WPerry, 332
F. Supp. 2d 93, 98 (D.D.C. 2004) (holding that plaintiff canestéblish a prima facie case of
retaliation[as to]several of the alleged retaliatory alttsat] predate the relevant protected EEO
activity”).

TheCourt therefore grants summary judgmienthe District on Count Three and to all

Defendants on Couftour.®®

Both parties read the amended complaint’s Title VIl and DCHRA retaliateoms as
alleging retaliation not only for Martin’s discrimination complaints, but also domplarticipation
in the DCOIG speciatvaluation. SeeDefs.” Statement of Facts §% (setting forth facts of
DCOIG investigation as “related to” Martin’s retaliation clain®y. Pl.’s Mem. Supp. Pl.’s
Resp. Opp’n 16 (claiming that DCOIG investigation participation was amongmigarti
“protected activities”); Reply Supp. Defs.” Mot. Dismiss & Summ. J. 6 (disog$3COIG
investigation as “protected activity”). But the amended complaint nowheréomettie DCOIG
investigation in connection with either the Title VII or DCHRA retaliation ciaseeAm.
Compl. {1 127-38, and “a party may not amend its complaint or broaden its claims through
summary judgment briefingBarrie, 741 F. Supp. 2d at 263. Even if Martin could amend
Counts Three and Four, her claims would still fail because the D@®é&Stigation concerned
alleged official corruption, and there is no evidence that Martin opposed practicdstpdoby
Title VII or the DCHRA during that investigatiorSee42 U.S.C. § 2000e{a); Baloch 550
F.3d at 1198 (“To prove retaliation, the plaintiff generally must establish that he suBered
(i) a materially adverse action (ii) because he or she had brought or threatbriaga
discrimination claini’ (emphasis added)).

*® Defendants further submit that Martin cannot assert her DCtéRiation claim in
this Court, on the grounds that she elected to proceed before the DCOHR. Mem. Supp. Mot.
Dismiss & Summ. J. 223. The DCHRA differs procedurally from Title VII in that the Act
presents the complainant with a “mutually exclusive”ichdetween judicial and administrative
forums. See Anderson v. U.S. Safe Deposit 6882 A.2d 859, 860 (D.C. 1989). Ifa
complainant has filed a complaint with the DCOHR, she cannot then sue in court, unkass she
withdraws the complaint or unleige Office dismisses it “on the grounds of administrative
convenience.” D.C. Code § 2-1403.16(a). To be timely, a withdrawal must occur before the
DCOHR completes its investigation and issues a decision on whether thesbable cause to
believe thathe employer behaved unlawfulltee id§ 2—-1403.04(b)see also Andersoh52
A.2d at 860—62accordAdamsv. District of Columbia793 F. Supp. 2d 392, 397 (D.D.C. 2011).
Here, in March 201,2Martin filed asecondetaliation complaint with thBCOHR alleging that
she suffered isolation and demotion to an NTE (“not to exceed”) empl&@gs€harge, Defs.’
Ex. G TheDCOHRultimately rendered ao-cause findingn May 2014. SeeDCOHR letter,
Defs.” Ex. H It thus appears thadartin’s 2012 retaliatiorcomplaint was neither timely
withdrawn nor dismissed for administrative convenience tlaadMartin cannot seelelief in
court on the same claim&ee Andersqrb52 A.2d at 860—-623ccord Adams793 F. Supp. 2d at



E. Failure to Provide a Reasonable Accommodatiom Violation of the ADA and
Rehabilitation Act (Counts Five and Six)

In CountsFive and SixMartin alleges thaafter she was diagnosed with carpal tunnel
syndrome, the District failetb provide her witta reasonable accommodatjamviolation of the
ADA andthe Rehabilitation Agtrespectively SeeAm. Compl. 11 144-52’

The ADA provides that no covered entity shall “discriminate against a qualified
individual on the basis dfisability. . ..” 42 U.S.C. § 12112(a). Such discrimination includes
the failure to providéreasonable accommodatirto a “qualified individualwith a disability”
unless doing so would constitute an undue hardddi® 1211%b)(5)(A). In orderto make out
a prima facie cas®r afailure-to-accommodate clairander the ADA, a plaintiff must show: (1)
that she was an individual who had a disability within the meaning stdlhate; (2) that the
employer had notice of her disability; (3) that wathwithout reasonable accommodation she
could perform the essential functions of the position; and (4) that the employedriefusake

such accommodationsSee Gordon v. District of Columbid80 F. Supp. 2d 112, 115 (D.D.C.

397. However, Martinlid withdraw her first (2010) retaliation claim alleging a reduction in
caseload, isolation, and denial of overtingeeCharges, Pl.’s Ex. 68 (indicating that first
retaliation claim had a case number of4l12-DC); Request for Withdrawal, Defs.” Ex. F
(confirming withdrawal of case number 10-402-DC). The Court declines to decide the
applicability of the DCHRA forum choice provision, given that such analysis wouydliciate

the preliminary question of which claims were timely withdrawn and which dessded by the
DCOHR. Even if none of Martin’'s DCHRA retaliation claims were barred eyptiOHR
adjudication, the Court would grant summary judgment to Defendants on Count Four for the
reasons explained above.

>" As explained above, the Court dismisses Count Five as to the individual defendants
given that they cannot be liable in their individual capacity under the ABg® suprdart
IV.B.2. Previously, the Court granted an unopposed motion to dismiss Count Six of the
amended complaint as to the individual defendaBeeOrder, ECF No. 39. Thus, the District is
the only remaining defendant on the failtmeaccommodate claims in both Counts Five and Six.



2007)® The ADA'’s standats likewise goverfiailure-to-accommodate claims under the
Rehabilitation Act.See29 U.S.C. 8§ 791}f seealso Solomon v. Vilsack63 F.3d 1, 5 (D.C. Cir.
2014).

In its motion,the District contends that it is entitled to summary judgnmnthe failure-
to-accommodate clainfsecausehe fact that Martimeceived a reasonable accommodaison
undisputed. Mem. Supp. Mot. Dismiss & Summ. J>°1.&he Court disagree#\n
accommodation is reasonable if it allows the employee “to perform $keated functions of the
job.” Norden v. Sampeb03 F. Supp. 2d 130, 145 (D.D.C. 2pGee als®9 C.F.R.

§ 1630.20)(1)(ii). While it is undisputed here that tBéstrict provided Martin with a cassette
recorderthe District failsto explain how theecorderenabledMartin to perform the “essential

functions” of her positionNorden 503 F. Supp. 2d at 148. Record evidenceould support

%8 Both parties here rely dBordon and this Court adopts its test, with the modification
that for purposes of establishing a prima facie case, a plaintiff must bt gigldorm her job
functions “with orwithoutreasonable accommodation.” 42 U.S.C. § 12111(8) (defining
“qualified individual”) (emphasis addedjee also Woodruff Peters 482 F.3d 521, 527 (D.C.
Cir. 2007) (articulating two prima facie elementgl) that plaintiff is a “qualified individual
with a disability” and (2) that defendant failed to provide the necessaisofedae
accommodations™but noting that the two elements are “interconnected” since status as
qualified individual depends on ability to perform tasks with the reasonable accornanpdat
Norden v. Sampeb03 F. Supp. 2d 130, 144 (D.D.C. 2007).

*9 The Districtsubmits, alternatively, that Martin’s alleged impairment of carpal tunnel
syndrome does not qualify as a disability under the ADAe Court has already rejected this
argument, concluding that Martin’s evidence could support a finding that she was diSzsed.
supraPart IVB.2.a.

® The District additionally asserts that Jackson told Martin that he “would geabes
typed for her even if he had to type them himself.” Mem. Supp. Mot. Dismiss & Summ. J. 18
(citing Jackson Aff. 7, Defs.” Ex. I). This claim is not supported by Jacksdiua\af, which
indicates only that Jackson “provided [Martin] with a dictation machine wheresfsclvas only
required to dictate her cases into the recorder.” Jackson Aff. { 7, Defs.” Bxarty event,
Jaclson’s purported claim is directly contradicted by Martin’s evideDegnetrius Nickens’s
affidavit states that Jackson told him that he “would be required to type all ofijatest
[Martin]’'s cases in additioto any works [sic] assignments that [he] FalNickens Aff. § 7,
Pl.’s Ex. 58.



findingsthatthe recordedid notfacilitate email communications or typing, both of which were
substantiatoutine tasks for Investigators, and thrtin did not receive the voice recognition
software untilDecembe2011. SeeMartin correspondence, Pl.’s Ex. 64; Matrtin letter of Jan. 2,
2012, Pl.’s Ex. 62; Investigator job descriptiah; Martin Dep. 33:17-18, Defs.” Ex. Q.h&
Courtconcludes that a dispute of fact exists as to whether ABRA’s chosen accomnom ket
“reasonable¢ SeeMartin correspondenc®l.’s Ex. 64°

The Courttherefore denies thaotion for summary judgment asMartin’s failure-to-
accommodate claims in Counts Five and Six.

F. Negligent Hiring and Retention(Count Seven)

Martin allegesn Count Sevemhatthe District and Moosally selected and retained
employees who created an environment that promoted discrimination and retakation.
Compl.f1153-66°% In dismissing Count Seven as to Brodsky, this Court explained that a
negligent supervisioolaim “may be predicated only aommon lawcauses of action or duties
imposed by the common lawMartin, 968 F. Supp. 2d at 166 (quoti@giffin v. Acacia Life
Ins. Co, 925 A.2d 564, 576 (D.C. 2007) (per curiam) (emphasis addBdpause Martin’s

negligence clainms predicated on “various employment causes of action that are creatures of

®1 The District does not assert the defense that providing a reasonable accommodation
would have imposed an undue hardstgee42 U.S.C. § 12112(b)(5)(ANorden 503 F. Supp.
2d at 145.

®2 This Count of the amended complaint is brought against the District, Brodsky, Graham
and Moosally. As explained above, this Court previously dismissed this Count as to Brodsky.
See Martin968 F. Supp. 2d at 166. It appears that Martin inadvertently included Graham in the
amended complaint; he was voluntarily dismissed from this case in July 2011, nearly ni
months before the amended complaint was filedeMinute Order Granting Councilmember
Graham’s Motion to Dismiss as Conceded, July 27, 20Eh{gng Graham’s Mot. Dismiss, ECF
No. 8). Thus, the only remaining defendants on Count Seven are the District and Moosally.



statute, not common law,” this Court dismissed Count Seven as to Brddskyor the same
reason, this Court now dismisses Count Seven as to the District and M8bdsally.
G. Retaliation in Violation of the D.C. Whistleblower’s Protection Act(Count Eight)

In Count EightMartin alleges that Defendants retaliated against her because of her
participation in thédCOIG investigationin violation of theDCWPA. SeeAm. Compl. 11 167—
87. The allegedetaliationincludes threatened and actual disciplinary action, reprimand,
negative personnel decisions, involuntary transfers, denial of promotion and training,
reassignment, and ostracizingeeAm. Compl. 1 183; D.C. Code § 1-6%3(a)(5)(defining
“prohibited personnel action”).

In their motion, @fendants argue thitartin’s DCWPA claim is untimelyandthat
alternatively, it fails on the merits because Martin’s evidearmotestablish a causal
relationship between Martin’s participation in the DCOIG evaluation andléaged retaliation.
SeeMem. Supp. Mot. Dismiss &umm. J13-15. The Court need not reach the merits because
it agrees wittDefendantghat Martin’'s DCWPA claims untimely.

The DCWPA provides that claimander the statuteshall be filed within 3 years after a
violation occurs or within one year after the employee first becomes awtdue \ablation,
whichever occurs first.’D.C. Code 8§ 1-615.54(a)(2As Martin concedes, “[c]ourts presume
that an employee becomes aware of the [DCWPA] violation at the time that thesadvers
employment act occurs.Clayton v. District of Columbiga931 F. Supp. 2d 192, 203 (D.D.C.
2013);seealsoAm. Pl.’'s Mem. Supp. Pl.’s Resp. Opp’n @iting Sharma v. District of

Columbig 791 F. Supp. 2d 207, 214 (D.D.C. 20119he also does not deny that all of the

®3 Martin’s opposition does not discuss the statutory source of the duty underlying her
claim in Count Seven; instead, she asserts that the District and Moosdliydd use
reasonable care in selecting and retaining employees” is “inherentrisupervisory position . .
..” Am. Pl.’'s Mem. Supp. Pl.’s Resp. Opp’n 22.



alleged retiatory actions occurred more than one year before June 9, 20&ldate that she
initially filed her DCWPA claim SeeMem. Supp. Mot. Dismiss & Summ. J.;1@ompl.

19 181-95DCWPA claim in original complaint)Underthe presumptiorthat she became
aware of the DCWPA violations when the alleged retaliation occunezctlaim would be
untimely.

Attempting toavoid this presumption, Martin contends in her opposition that although
she was aware of the adverse actions when they occahedid not realize that they were
retaliatory, and thus actionable under the DCWPA, until she filed her complaint on June 9, 2011.
SeeAm. Pl.’'s Mem. Supp. Pl.’s Resp. Opp’n 24. In support, she ftitdser analysis by the
Court inClayton v. Distrit¢ of Columbia There the Court recognized that “an employee may
argue that she did not learn that the action was retaliatory until some lateairdth[that] thus,
the one-year statutory period began late€Zlayton 931 F. Supp. 2d at 203. The Court then
assumed the truth of the plaintiff's allegation that she did not discover thelbasification was
retaliatory until a later datewhen her termination became effectivand denied the District’s
motion to disnss. Id. at 204.

Martin's reliance orClaytonis misplaced BecauseéClaytonwas decide@n a motion to
dismiss the Court there had to assume the truth of the plaintiff's allegation that she didrnot lea
that an action was retaliatory until a later tingee idat 197 (discussing motion thsmiss);see
also Igbal 556 U.S. at 678. By contrast, here, the parties have proceeded through disaovery.
summary judment, Martin cannot prevail bgstingon an unfounded assertion in her opposition
thatshe did not learn of the retaliatory nature of the actions until the day she fileahiygaint
in this Court. Rather, she must point'safficient evidencesupporting the claimed factual

dispute . . .”. Anderson477 U.S. at 24%c(tation omitteq; see alsoCelotex 477 U.S. at 324



(explaining that nonmovant must “go beyond the pleadings”). Because she has not done so, the
Court presumes that she learned of the violations whealldgedly retaliatorycts occurred
Clayton 931 F. Supp. 2d at 203. Anddause she learned of the violations over a year before
she brought this action, her claim idiorely.

Accordingly,the Court dismisseSount Eightbecausévartin filed her claim aftethe
applicableoneyearlimitations periochad expired SeeD.C. Code 8§ 1-615.54(a)(2).

H. Retaliation for Exercise of First Amendment Rights, in Violation of 42 U.&. § 1983
(Count Nine)

Martin alleges in Count Nine that Defendants retaliated against her forvaabuties
protected by the First Amendment, in violatioid2 U.S.C. 8§ 1983SeeAm. Compl. 1 188—
96. Although the amended complaint alleges numerous acts of both protected speech and
retaliation, the Court concludes that Martin’s claim cannot proceed because &hiketde

introduce evidence that any lnér speech is protected by the First Amendriént.

®4 Because the Court concludes that Martin’s speech wasateted by the First
Amendment, it declines to address the Distriatternativeargument that it cannot be liable
under 8§ 1983, on the basis that Martin’s evidence does not establish that any officigldpolic
custom” caused the alleged retaliationerivl Supp. Mot. Dismiss & Summ. J. 16—17 (quoting
Monell v. Dep’t of Soc. Servs. of the City of New Y486 U.S. 658, 694 (1978)).

The individual defendants have not adequately asserted any defense of qualified
immunity given that their motion containe discussion of the issue, and their answer asserts
only a general defense that “Plaintiff’'s claims may be barred as to Indi\iistrict Defendants
based upon their qualified immunity.” Answer to Am. Compl. 53, ECF Nosé5also Sales v.
Grant, 224 F.3d 293, 296 (4th Cir. 2000) (holding that qualified immunity not preserved for
appeal where defendant “only cursorily references qualified immumitis answer . . . and
thereafter fails to mention, let alone seriously press, his assertion offthrabéfe defense”).
Moreover, because qualified immunity would shield the individual defendants only from
monetary damages, and not the District from Martin’s 8§ X3&&s or from her request for
declaratory and injunctive relief, the Court opts not to resolve Martin’s clamntisis basis See
Meredith v. Fed. Mine Safety & Health Rev. Comra77 F.3d 1042, 1049 (D.C. Cir. 1999)
(explaining that qualified immunity “does not extend to a suit seeking equitéiblé)resee also
Am. Compl. § 196 (seeking “equitable and other relief” on Count Nicef;211 (prayer



In the D.C. Circuit, courts apply a four-prong test in evaluating a governmghbyee’s

First Amendment retaliation claim:

First, the public employee must have spoken as a citizen on a

matter of publicconcern. Second, the court must consider whether

the governmental interest in promoting the efficiency of the public

services it performs through its employees outweighs the

employee’s interest, as a citizen, in commenting upon matters of

public concern. Third, the employee must show that [her] speech

was a substantial or motivating factor in prompting the retaliatory

or punitive act. Finally, the employee must refute the government

employer’s showing, if made, that it would have reached the same
decision n the absence of the protected speech.

Bowie v. Maddox642 F.3d 1122, 1133 (D.C. Cir. 2011) (quotiNgburn v. Robinsor480 F.3d
1140, 1149 (D.C. Cir. 2007¢itations, alterations, and internal quotation marks omijttédhe
first two factors . . . are questions of law for the court to resolve, while teeda¢ questions of
fact ordinarily for the jury.”Wilburn, 480 F.3d at 114@itation omitted). The first factorin
turn, conssts of two distinct inquiriethat informthe Court’s analysibelow—whether the
employee spoke as a citizen, rather than as a government eniplapeehether the speech

addressed a “matter of public concérsee id.

seeking “[d]eclaratory and injunctive relief that declare the acts or pdlitye defendants’ [sic]
unconstitutional”). The Court notes, however, that for purposes of a qualified immunity
analysis, the test articulated\Minderwould have been “clearly established” law, even though
Martin’s October 2008 denial of promotion (the first alleged retaliation) occuefeddyinder
was decided in 2009See Mpoy v. Rhe@&58 F.3d 285, 295 (D.C. Cir. 2014) (explaining that
although alleged retaliation occurred in July 2008, beéfdirederwas decided in 2009, the test
of Winderwas still clearly established law becau®éiridersaid that the test it was articulating
was the consistent holding of ‘[D. Circuit] cases applyinGarcetti’ and all of the cases
Windercited were decided before” the retaliatory act (citation omitted)). Byasiritane

would not bear on qualified immunity: Because that case was decided afteeniteiahis case
and does not purport to be consistent with prior decisions of the D.C. Circuit, it cannot enstitut
law that was clearly established “at the time of the challenged condiayldr v. Reilly 685

F.3d 1110, 1113 (D.C. Cir. 2012) (citation omitted).

® The Firs Amendment governs the government's restriction of citizen speech, not of its
own speechWherea public employee speaks in her capacity as an employee rather than as a
citizen, she is speaking on behalf of the government, and her employer can lispietaeh



1. DCOIG Interview
The allegedly protected speagbon which Martirs First Amendment clairprimarily
reliesis herreport to theDCOIG Special Agent that Delaney had directed that unfavorable
investigative reports be altered to protect certain licenseeeDCOIG Memorandum of
Interview, Pl.’s Ex. 20; Am. Pl.’'s Mem. Supp. Pl.’s Resp. Opp’n 2@t thereasons given
below, Martin has failed to offer evidence that could support a finding that she sisoke “

citizen” during her DCOIG interviewBowie 642 F.3d at 113%

without running afoul of the First Amendmergee Garcetti \Ceballos 547 U.S. 410, 421-22
(2006) (“Restricting speech that owes its existence to a public employefgsgional
responsibilities does not infringe any liberties the employeetrhayle enjoyed as a private
citizen. It simply reflects the exercise of employer control over what the genptself has
commissioned or created.”).

® Two other instances of allegedly protected speemhe alleged by Martin, and one
alleged by Defendantsconcern the same content and occurred under similar circumstances for
the purposes of this analysis. In her Statement of Facts, Martin contend< tteagash”
asserted claims made during her June 2008 DCOIG interview during a Novemberntetodw
with anotheDCOIG official. Pl.’s Am. Statement of Facts { 27. This assertion is not
substantiated by record evidence, which establishes only thahmaatiwith the DCOIG
official. SeeMartin-Gaines emails of Nov. 2008, Pl.’s Ex. 26, ECF No. 128-26. Even if she did
make the same allegations “again,” the Court’s analysis would be unchahgezpeech would
still have been “pursuant to” her job dutidd/inder v. Erste566 F.3d 209, 215 (D.C. Cir. 2009).

Defendants allege in their Statement of Facts that in late July 2008, Brtian
anonymous letter to the ABC Board complaining about low employee morale and poor
management practices at ABR&hichalso stated that “some people are asked to change some
of the reports that they do, to reflect something that didn’t occur or did, depending on the
situation” Letterto ABC Board, Defs.” Ex. C, ECF No. 118<ee alsdefs.” Statement of
Facts 1 10 Martin does not claim authorship of the lett&eePl.’'s Am. Statement of Facts { 23
(“[Alnother anonymous letter . . . was received by the ABRA Board.”). In her dppgshe
claims that she gave informatioto‘the Boartdand “report[ed] to the Board,” but whether these
statements refer to her DCOIG interview is unclear.. Riis Mem. Supp. Pl.’'s Resp. Opp’'n
27. Even if Martin did author the letter, the Court’s analysis would be unaffected: Tlhé# over
“context” of the lette—written by an employe@hough anonymously), seeking redress though a
perceived internal channel, and almost entirely voicing complaints about fRA ABrking
environment—enders it unprotected employee speddpoy, 758 F.3d at 292-94ge also
infra (applyingMpoys contextal testto Martin’s speech during her DCOIG interview



In Winder v. Erste566 F.3d 209 (D.C. Cir. 2009), the D.C. Circuit considered whether a
school district employegpoke “as a citizénvhen hecriticized his supervisorg several
forums Windefs primary job duty was to facilitate tleehooldistrict’s compliance with court
orders mandang transportation services for special educasimlents.Over time, Winder came
to believe that his supervisors were frustrating this compliandeeported his supervisors’
conduct to the court-appointed Special Master, to the D.C. Council, amel DIiCOIG. Id. at
211-12. On appeal, the D.C. Circuit reasoned that “Winder was hired to help [the district]
comply with the . . . court orders,” and that “in each communication at issue . . . he acted in
furtherance of that duty by exposing the effoftfdestrict] officials to block compliance.’ld. at
214-15. Reviewingthis Circuit'sprior applications oGarcetti v.Ceballos 547 U.S. 410
(2006), which rendered unprotected public employseséch madeptrsuanto their official
duties,”id. at 421 theWindercourt held that Winder’s testimony was not protected becius
“report[ed] conducthat interfere[d] with his job responsibilitiesWinder, 566 F.3d at 215In
reaching this conclusion, the court rejected Winder’s submisgiatise ventured “outside his
chain of command,” and that “his supervisors . . . did not want him to speak candidly to officials
who were reviewing . . . compliance with the [court] ordetg.’at 215. At the same time, the
court disapproved of th@wveeping prposition that any speech thatrely“concerns” an
employee’s job duties is unprotectdd. at 216 (citingPickering v. Bd. of Educ391 U.S. 563,
568 (1968)).

Applying Winder, this Court concludes that Martin has failed to introduce evidence that

shespoke “as a citizen” during the June 2008 DCOIG intenfiewike Winder, Martin was

®” Defendants have not disputed that the subject of Martin's spesBRA-
management’s altering investigative findings to protect certain licenrseas of “public
concern.” See Langl34 S. Ct. 2369, 2380 (2014) (concluding that testimony about “corruption



speaking “pursuant to” her job duties by “report[ing] conduct that that interf@tle [her] job
responsibilities . . . 1d. at 215. Investigators are tasked withpesting licensees and reporting
potential violations of the District’s alcohol regulatior&eelnvestigator job description, Pl.’s
Ex. 62. In alertinghe DCOIG to her belief that Delaney was altering finding#nvestigatorsn
favor of certain licenses, Martin “acted in furtherance of [her] duty by exposing the efforts of
[ABRA|] officials” to frustrateher investigations and the enforcement of the alcohol regulations.
Winder, 566 F.3dat 214-15. Although Martin’s evidence shows that her allegations took place
“outside [her] chain of command,” and that her superiors “did not want [her] to speak caadidly
officials” auditing ABRA, Winderdeemed the same circumstanaeavailing. Id. at 215°°
As Matrtin correctly notedjowever Winders approacltcomes intgotentialtension with

the recenBupreme Court decision béine v. Franks134 S. Ct. 2369 (2014). The D.C. Circuit
noted this tensiom its dictain Mpoy v. Rheg758 F.3d 285 (D.C. Cir. 2014):

[t is possible thaiVinders broad languagenterpretingGarcetti

as leaving an employee unprotected when he reports conduct that

“interferes with his job responsibilities,” 566 F.3d at 215, could be

in tension withLaneés holding that an employee’s speech is

unprotected only when it is within the scope of the employee’s

“ordinary job responsibilities,” 134 S. Ct. at 2379-80, or “ordinary

job duties,”id.at 2378. In particular, the use of the adjective

“ordinary”—which the court repeated nine times—could signal a

narrowing of the realm of employepeech left unprotected by

Garcetti NeitherGarcettinor any other previous Supreme Court
case had added “ordinary” as a qualifier.

in a public program and misuse of state funds . . . obviously involves a matter of significant
public concern”).

% Martin’s evidence could support a finding that both Delaney and Jackson were at least
aware of and uneasy about Martin’s participation (or attempted participetith® DCOIG
evaluation: In June 2008, Martin asked Delaney how to schedule a meeting with DCOIG
investigators, and Delaney, after informing Martin that the DCOIG wouldtedantact,
subsequently forwarded the exchange to Jackson with the preface Seg\iartin-Delaney
emails of June 20, 2008, PI.’s Ex. 18.



Mpoy, 758 F.3d at 295 (citatiommitted). After noting these doubts abdMinder, theMpoy
court declined to resolve the tension and decided the case on qualified immunity gi®emds.
id. at 289;seesupranote 64.

Martin contends that undérane as interpreted iMpoy, she spoke outside the bounds of
her“ordinary” job responsibilities by voluntarily disclosing protected information to the Board
and to the OIG.” Am. Pl.’s Mem. Supp. Pl.’'s Resp. Opp’n 3fie submits in particular that her
DCOIG interview could not have been part of her ordinary duties given that it taak“piahe
course of a speciahd hocinvestigation.” Id.

In Lane the Supreme Court considered whether the First Amendment protected a public
employee’s testimony in a criminal trj@/here such testimony was not a routine part of the
employee’s job function. MAlabama community college hired Lane to oversee a statewide
program for underprivileged youth, giving him authority over the program’s dpéyations,
personnel matters, and financésneg 134 S. Ct. at 2375. In this capacity, he conducted an
audit of be program’s finances and discovered that an Alabama State Representative on the
program’s payroll had not been reporting to her assigned office. Although collegeal®tbld
him that firing the State Repregative could lead to “negative repercussions” for both him and
the college, he proceeded to terminate her anyway, prompting a subsequehinfeeigigation
into the Representative leading to criminal charges for mail fraud and theéromgca program
receiving federal fundsld. At the Sta¢ Representative’s trial, Lane testified under subpoena
abouttheevents leading to her termination, and the jury returned guilty verdicts oy atarl
counts. d. Months later, Lane was terminateldl. at 2376. He then sued his supervisor under 8
1983, alleginghat he was fired in retaliation for his trial testimony, in violation of the First

Amendment.ld.



TheLaneCourt reaffirmedsarcettis functional inquiry into whethea public
employee’sspeech occurred “pursuant[tos] official duties.” Lang 134 S. Ct. at 2378ee also
Winder, 566 F.3d at 215. In doing so, however, the Court opted for different language in
describing thé&arcettiCourt’s“[a]ppl[ication of] that rule”: “[T]he [Garcett] Court found that
an internal memorandum prepared by a prosecutor in the courseoodinry job
responsibilitiesconstituted unprotected employee speedlahg 134 S. Ct. at 2378 (emphasis
added).TheLaneCourt ultimately held that “truthful sworn testimony, compelby subpoena,
outside the scope of [the employee’s] ordinary job responsibilities” is pedteitizen speech.
Id.

TheMpoy court explainedhatLanés “use of the adjective ‘ordinary’ . . . could signal a
narrowing” of the space of unprotected spegatierGarcetti Mpoy, 758 F.3d at 295. That is,
Lanecould be read to mandate a more descriptive, rather than normative, :ifitpgrgpeechct
must “itself” constitute part of the speakeitsdinary” job duties, regardless of whether the
speecHurthers those dutiesCompare Winder566 F.3d at 214-15 (holding that speech “in
furtherance of” or “pursuant to” job responsibilities is unprotectgi, Lane 134 S. Ct. at
2379 (“The critical question und&arcettiis whether the speech at issaéself ordinarily
within the scope of an employee’s duties !’ (emphasis added)).

However, theMpoy court noted in the paragraphmediately precedings discussion of
the Lane-Windertension thabecausdoth theLaneandGarcettiCourts “had no occasion to
consider how the scope of [ordinary job] responsibilities should be determined in other
circumstances,l.ane“does not directly or necessarily contradi¢inders application of
Garcettl” Mpoy, 758 F.3d at 294. Indeed, thaneandGarcettiCourts expresslyeserved the

guestion of how to define a speaker’s job dutiesGarcetti because the parties agreed that the



speech at issue wgsursuant to” the speaker’s job duties, the Court had “no occasion to
articulate a comprehensive framework for defining the scope of an employge&sidicases

where there is room for serious debate,” and emphasized only that the “propsrismguir

practical one” that cannot rely solely taskslistedin a job descriptionGarcetti 547 U.S. at

424. InLane too, the scope of employment duties was not at issue because the parties agreed
that “Lane’s ordinary job responsibilities did not include testifying in courtqadings.” Lane

134 S. Ct. at 2378 n.4.

This Court thusagrees thaiVinderaddressea question not yet resolvéy the Supreme
Court:What characterizes speech thdtiiself ordinarily within thescopeof an employee’s
duties” and thus unprotected undene? Id. at 2379(emphasis added)rhe answer preferred
by Martin is that the activity giving rise toprotected speech must oceuth some degree of
frequency in the course of “ordinary” dutieGf. Lane 134 S. Ct. at 2384 (explaining thatne
did not implicate public employees for whom “testifying is a routine and critaralqgb their
employment duties,” such as “police officers, crime scene technicians, anatdahp@nalysts”)

(Thomas, J., concurringf. But underWinder, anyspeech that furthers those “ordinary” duties

®Indeed, under this view dfaneandGarcetti Martin’s speech could very well be
protected. First and foremost, the record evidence of rumors and discontent pregigiéat
DCOIG evaluation supports Martin’s contention that she spoke “in the course of &, sgkcia
hocinvestigation.” Am. Pl.’'s Mem. Supp. Pl.’s Resp. Opp’n 27. In response, Defendants
contencthatin her depositionMartin testified that she wasquired to “cooperate” with the
DCOIG evaluation.SeeMartin Dep. 102: 11-13, 103: 15-18, Defs.’ Ex.cB;Garcettj 547
U.S. at 422“The fact that [the deputy district attorney’s] duties sometimes requinetbh
speak or write does not mean his supervisors were prohibited from evaluating his
performance); accord Lane134 S. Ct. at 2379But the very same deposition creates a dispute
of material fact: During the course of advising all ABRA employees of thyr to “cooperate”
with the DCOIG evaluation, Jackson also told ABRA employees to “remove eveyytbim
their desk” that might reveal improper relationships with licenseebio “sanitiz[e]” the office.
Martin Dep. 103: 8-14, 104: 13-17, Defs.” Ex B. Even if Martin was required to “cooperate”
with the DCOIG interview, it appears that she went beyond the required coopergironiding
the comments at issue. The goalted DCOIG interview was to determine whether Delaney and



by attempting to eliminate interferenaeuldfall within the “scope’”of those duties and thus
also be unprotected. 566 F.3d at 214°15.

Even if Martin is “correct in predicting the Supreme Court’s response to questibyst
before it, this Court cannot accept [her] invitation to depart from this Circunttsrig
precedent.”Hartley v. Wilfert 918 F. Supp. 2d 45, 52 (D.D.C. 2013%Yinderand the principles
of stare decisisnust control: It is a “longstanding rule of the D.C. Circuit” that prior panel
decisions are binding unless withdrawn by the panel or overruled by the cougtesitbanc
Cobell v. Salazgr816 F. Supp. 2d 10, 15 (D.D.C. 2011) (citBrgwster v. C.I.R.607 F.2d
1369, 1373 (D.C. Cir. 1979) (per curiam)). This Court’s duty to apphderis all the more
apparent where the D.C. Circuit has expressly concludetlahat'does not directly or
necessarily contradid¥inders application ofGarcetti” Mpoy, 758 F.3d at 294.

The Cout addressesne final wrinkle: Although Martin’s discussion blpoyis limited
to its dicta concerningane certainotheraspects oMpoys reasoningouldalsobe read tdimit
the domain olinprotected speech. In that case, Mpoy, a special education teacher, sent an email

to thesclool district chancellor complainirgbout a host of jobelatedfrustrations Mpoy, 758

Jackson had instructed Investigators to destroy evidence relevant to the B@XIGBut this
matter appears to have no direct bearing on Martin’s allegations about YPeiaterference
with theinvestigation of licenseesSeeMemorandum of Interview, Pl.’s Ex. 20. The record
thus supports an inference that Martin’s allegations weitherpart of any required
“cooperdion” with the DCOIG evaluation nor made in the course of routine talalgy duties.

"“Winders view of the scope of a speaker’s job duties finds a helpful analogy in agency
principles governing the scope of employment relationsHggeRestatement (Second) of
Agency 8§ 228 (1958) (“Conduct of a servant is within the scope ofogment if, but only if:

(a) it is of the kind he is employed to perform; (b) it occurs substantially withiauthorized
time and space limits; [and] (c) it is actuated, at least in part, by a purposectthgemaster . . .
."); see also Rasul v. Mgge 512 F.3d 644, 656-57 (D.C. Cir. 2008) (“To be ‘of the kind’ of
conduct an individual is employed to perform, the Restatement explains that the taondtic
be of the same general nature as that authorized, or incidental to the conduct authorized.™
(citation omitted)) vacated on other groundS55 U.S. 1083 (2008). Thusaneleaves to the
lower courts the task of determining not only which job duties are “ordinary,” butralatedly,
the “scope’of such duties.



F.3d at 291-92. On appeal, Mpoy contended thatsentence hisemailwas protected citizen
speech-theallegationthat his school’s principal “misrepresented studgmsformance and
results on’certain tests Id. at 292. The courtdisagreed. In determining that even this
allegation was madgursuant to his officiatesponsibilities underWinder, the courtexamined
the speech’s “context”: fle vast majority of the emaibncernegroblemsspecific toMpoy’s
classroom, and Mpoy idéhed himself by his job title, suggesting that he viewed the email as
an “internal channel.ld. at 292-94.

Notably for purposes of the instant cabe,Mpoy court alscemphasized that “[t]he
complaint makes clear that Mpoy was not complaining that the principal had chheged t
[scores] of anytherteachersstudents,” but only those of his own students.at 293. Here,
Martin allegedduring her DCOIG interviewhat Delaneysought to influence not onMartin’s
own cases and reports, but also those of lilgestigators as a wholesuch that an “unwritten
rule” coloredall ABRA reports on certain licensees. DCOIG Memorandum of Interview, Pl.’s
Ex. 20. Thus, unlike Mpoy’'s email, Martin’s speech arguablylicated more thaherown job
duties.

This Court nonetheless concludes thgioydoes not confer First Amendment protection
on Martin’s speechPreliminarily,the Court doubtthat, underMpoy, Martin’s dutiescan be
reduced to the management of her assigned edém@s, given that Investigators have a higher
obligation toenforcethe law and that Martin’'s own evidence shothatcollaboration between
Investigators was not uncommo8eelnvestigator job description, Pl.’s Ex. 62xplaining that
the Investigator “[p]lans and conducts periodic investigations and inspectiansorder to
effectively administer and enforce the District of Columbia beverage alcohol laws

(emphasis added)Nickens Aff. 1 23, Pl.’s Ex. 58 (explaining that Nickens worked “together”



with and was trained by Martirf}. Even assuming (without deciding) thdpoydoes limit
Martin’s responsibilitiesn such a mannethe Court still concludethat,on balanceMpoys

other “‘contextudl factors foreclose a finding that Martin spoke as a citieast, ike Mpoy, she
spokein her official capacity in what she perceived to béendéernal forumfor registering
complaints and, second, most of her spetaigetednterference with her owoases and reports
See Mpoy758 F.3d at 292—9%. Crucially, Mpoydid not creat@n exception t&Vinders rule

by holdingthat First Amendment protectias triggeredvhenever gublic employee reports
interference wittherduties, ifthat intererence alsincidentallyobstructs the duties of othefs.
Here, Martin alleged that Delaney’s favoritism affected all “Investigatecs whom, of course,
she is one. DCOIG Memorandum of Interview, Pl.’s Ex. BBcausaVinderremains the law in

this Circuit see Cobell816 F. Supp. 2d at 15, this Court concludes on this réicatdartin

! Indeed, like the Supreme CouhetD.C. Circuit has also had “no occasion to articulate
a comprehensive framework for defining the scope of an employee’s dutiesGarcétt, 547
U.S. at 424.Winders holding that the First Amendment does not protect speech “report[ing]
conduct that interferes with [the speaker’s] job responsibilit&iider, 566 F.3d at 215, does
not fully resolve the fundamental question of how courts should ascertain theserdihigefrst
place.

"2The DCOIG Special Agent interviewed Martin in her capaastyinvestigator,
Enforcement Division,” and she expressed to Delaney her interest in speaking 6 BX&D
before the interview had been scheduled, demonstrating her belief that th€ Di&View
would provide an internal forum for her complain®eDCOIG Memorandum of Interview,
Pl.’s Ex. 20; Martin-Delaney emails of June 20, 2008, Pl.’s Ex. 18. Moreover, the bulk of
Martin’s allegations concern her own cases particular her report on the Dancing Crab, for
which Martin provided her initial draft marked up by Delaney. DCOIG Memorandum of
Interview, Pl.’s Ex. 20. To be sure, there is no verbatim account of the DCOIG intenviesv i
record; the Court therefore cannot undertake a more granular assessmentmtettteo€o
Martin’s speech.Cf. Mpoy 758 F.3d at 293 (“Here, the speech in question was a single sentence
consisting of 2.5 lines in a 160—line email; 16 words out of more than 13@uthecause no
party challenges the accuracy of the interview notes’ representation of 'Map@echthe Court
is bound by the summary judgment record.

3 In a footnote, thdpoy court added that Mpoy’s email did not allege a “grander
campaign” affecting the scores of many teachers’ studdfpey, 758 F.3d at 293 n.4. The
court, however, did not explain how the presence of such an allegation would have changed its
analysis, let alone its ultimate holding.



“report[ed] conduct that interfere[d] with [her] job responsibilitiesyen if thattconductalso
happened to ietferewith theduties of other Investigatorg/inder, 566 F.3d at 215.

Accordingly, undeWinder, theallegationmadeby Martinduring her DCOIG interview
was employee speech unprotected by the First AmertdrBemie 642 F.3d at 113%

2. Other allegedly protected speech

Besides th®COIG interview, the amended complaint mentions other speech activities
“opposing perceived discrimination in employment,” “obeying a subpoena,” “dppee a
witness to offer testimony,” and “reporting police and cooperating with gjcein a criminal
matter involving [Ihvestigator misconduct.” Am. Compl. T 189.

The Court concludes that no other instance of allegedly protected sa@eshMartin’s
First Amendment retaliation claim. Martin’s discrimination complaiatsot support a First

Amendment retaliation claim because there is no evidence that they extencied &ey

"4 Because the Court concludes that Martin’s speech is unprotected, it need not address
the other three prongs of the First Amendment retaliation S&#Bowie 642 F.3d at 1133. The
Court notes, however, that these prongs appear to offer Defendants little help.thgrsdeond
prong, Defendants have presented no countervailing government interest ameyfitiat would
cut against Martin’s rightio report improper favoritism in regulatory enforceme®ée Lang
134 S. Ct. at 2381 (explaining that “the employer’s side of the . . . scale is entipdly giaen
the lack of evidence that the government employee’s testimony was “false @oeistor
“unnecessarily disclosed any sensitive, confidential, or privileged informati@#usation is
also arguably satisfied under the third prong. Here, Martin’s denial of promotitsh@2008)
followed her DCOIG interview (June 2008) by four months, and the Supreme Court has held that
such a period, standing alone, would not suffice to establish causation in the satabatext.
See Breederb32 U.S. at 2734 (Title VI retaliation);Payne v. District of Columbj&41 F.
Supp. 2d 196, 220 (D.D.C. 2010) (applying temporal proximity analyssesdenn
dismissing First Amendment retaliation claim). But Martin’s evidence shows maore tha
temporal proximity alone: Delaney and Jackson—the same individuals who denied her the
promotion—were at leastvaare of and uneasy about Martin’s participation (or attempted
participation) in the DCOIG evaluationSeeMartin-Delaney emails of June 20, 2008, Pl.’s Ex.
18. As for the fourth prong, the Court has already concluded that Martin’s evidence could
supporta finding that at least some of the District’s proffered nondiscriminatospnsaare
pretextual for Title VII purposeseesupraPart IV.B, and the same finding would “refute [the
District’s] showing . . . that it would have reached the same decisithie iabsence of the
protected speechBowig 642 F.3d at 1133.



“individual personnel dispute” to reach any “matter of public concefiad v.Freeh 27 F.3d
635, 639 (D.C. Cir. 1994) (holding that complaintttagency discriminated against all Chinese
Americans, directed to agency dire¢tand styled as a “first voice of protest,” implicated
matters of public concern and was “broader than an indiVielmployee personnel grievance,”
id. at 640Q; see alscCharges, Pl.’s Ex. 68 (alleging that Martin had suffered gender, disability,
and age discrimination and retaliation but not alleging systemic probl&me)Court declines
to consider the remaining speech activities—obeying a subpoena, testifying asss yand
cooperating with police-because these allegations are unsupported by the record and absent
from Martin’s opposition.See Celotexd77 U.S. at 324 (explaining that party opposing
summary judgment musgo beyond the pleadings”).

Martin’s First Amendment retaliation claim under 8§ 1983 cannot procetd absence
of evidence that could support a finding that any of her speechitizan speech protected by

the First Amendment. The Court thus grants summary judgim&efendant®n CountNine.

I. Conspiracy and Failure to Prevent Conspiracy(Counts Elevenand Twelve)

Lastly, Martinallegesn Count EleverthatDefendants conspired to depriterof the
equal protection of the laws, in violation of 42 U.S.C. § 1985, and, in Count Twelvthelia
failed or neglected to prevestich aconspiracy, in violation of 42 U.S.C. § 1986eeAm.
Compl. 11 201-208. In dismissing Counts Eleven and Twelve as to Brtus&gurt
concluded that the intracorporate conspiracy doctrine foreclosed Mar&ims thaBrodsky
conspired with the other individual defendants, who were all “agents of the D.C. genérnm

during the allegedvents giving rise to this litgion.” Martin, 968 F. Supp. 2d at 168ealso



Tabb v. District of Columbiad77 F. Supp. 2d 185, 190 (D.D.C. 2007) (“[A] corporation cannot
conspire with its employees, and its employees, when acting within the scop# of th
employment, cannot conspire among themsel\egdtion omitted). The parties do not dispute
thatMoosally, Jackson, Stewart, and Delaney—Ilike Brodskye-all agents of the District
during the period at issu&ee generalbAm. Compl. The Court concludes thahé

intracorporate conspiracy doctrillkewise mandates dismissal Gbunts Eleven and Twelve as

to Defendants’®

V. CONCLUSION
For the foregoing reasorBefendantsimotion to dismiss and for summary judgment
(ECF No. 118)s GRANTED in part and DENIED in part, and Martin’'s motion for sanctions
and to strike exhibits (ECF No. 138)DENIED. An order consistent with this Memorandum

Opinion is separately and contemporaneously issued.

Dated: January 23, 2015 RUDOLPH CONTRERAS
United States District Judge

> Martin’s failure to address the intracorporate conspiracy doctrine in her tppdsi
Brodsky’s motion effectively conceded the argument there and her fail@edes the same.
SeeAm. Pl.’'s Mem. Supp. Pl.’s Resp. Opp’n 33-8#pkins v. Women’s Div., Gen. Bd. of
Global Ministries 284 F. Supp. 2d 15, 25 (D.D.C. 2003) (“[W]hen a plaintiff files an opposition
to a dispositive motion and addresses only certain arguments raised by therde&eodart
may treat those arguments that the plaingitiefd to address as conceded.”).
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