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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JAMESA. FORD, JR.,

Plaintiff,
V. Civil Action No. 11-1211 (JEB)
SHAWN DONOVAN, et al .,

Defendants.

MEMORANDUM OPINION

Pro se Plaintiff James Ford resides in the James Apartments in Northwest Washington,
which is a public-housing complex owned and managed by the District of Columbia Housing
Authority. He has brought this lawsuit alleging improprieties relating to the operatiche
Resident Councilparticularlythe election process for Council President, a position that he
sought and failed to obtain. Of the eight Defendantswre initially named, the Court has
since dismissed three. Each of the five remaining Defendants is a DCHAloffitthough his
Compilaint is difficult to follow in places, Plaintiff asserts causes obaatnder 42 U.S.C. 88
1983 and 1985, suirthe remainingdefendants in both their individual and official capacities.
Defendants initially attempted to assert absolute immuinitythe Court previously found that
defense inapplicableTheyhave now filed a Motion for Judgment on the Pleadings in which
they instead claim qualified immunjtyn addition to raising other defensdsargelybecause
they are entitled to such immunityre Court will grant Defendants’ Motian
l. Background

After filing his initial ComplaintseeECF No. 1, Plaintiff then filed what he terms

“Additional Facts and Points and AuthoritiesSeeECF No. 5. Instead of superseding his
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original Complaint, as a typical Amended Qalaint does, this latgleading supplements it.
Given hispro se status, the Court will treat the combined pleadings agoomeComplaint
According tothisjoint Complaint, which must bergsumed true for purposes of this Motion,
Plaintiff is a resident of the James Apartment Compigke District. SeeCompl. at 3. In April
2011, he decided to run for President of the Resident Council of that congaeixl. After
losing the electiophe broughthis suit.

In general terms, Plaintifflaims that&a number of votingnd financialrregulaitiesin
the election processolatedhis constitutional rights and Department of Housing and Urban
Development regulationsSeeid. at4-7. In hisoriginal Complaint, he allegegkamples of
voting fraud and the misuse of public fundsfbymer Defendant, Guncil President Leonard
Dixon, the ultimate winner of the electioid. at 56. He alsocontendedhatformer Defendant
and thirdparty election monitor Scott Haapd#aledto carectly monitor the election and
improperly denied Plaintiff's appeald. at 6. With his Amended Complain®laintiff further
develops higlaims, alleginghat Defendants violated HUD regulati®byimpropery
supervising Council Presidealectionsandby permittingthe Resident Council to operatdile
in noncompliance with requirements regarding bylaws and board stru&eeé&m. Compl.at
3-10.

. Legal Standard

Defendants have moved for judgment on the pleadings pursuant to Federal Rule of Civil

Procedure 12(c) or, in the alternative, for summary judgment. A Rule 12(c) nw&wvaluated

under the same standard as a Rule 12(b)(6) motion to dis®és%.g.Robinson-Reeder v. Am.

Council on Educ., 532 F. Supp. 2d 6, 12 (D.D.C. 2008), which must rely solely on matters within

the complaint.SeeFed. R. Civ. P. 12(d)Thisincludes statements adopted by reference as well



as copies of written instruments joined as exhibits. Fed. R. Civ. P. 10(c). Where then@siurt
consider “matters outside the pleadings” to reach its conclusion, a motion to disussdbe

treated as one for summary judgment under Rule 56.” Fed R. Civ. P.d8¥dlIsorates v.

Dist. of Columbia, 324 F.3d 724, 725 (D.C. Cir. 2003). The Court here need not look iiesrond

pleadings.
Federal Rule of Civil Procedure 12(b)(6) provides for the dismissal of an adtene &
complaint fails to “state elaim on which relief can be granted.” When the sufficiency of a

complaint is challenged under Rule 12(b)(6), the factual allegations presenteuist lie

presumed true and should be liberally construed in the plaintiff's fdveatherman v. Tarrant

Cnty. Narcotics Intelligence andoordination Unit, 507 U.S. 163, 164 (1993). The notice-

pleading rules are “not meant to impose a great burden on a plaintiff.” Dura. Pimarna.

Broudo, 544 U.S. 336, 347 (2005). Although “detailed factual allegdteme not necessary to

withstand a Rule 12(b)(6) motion, Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 556 (2007), “a

complaint must contain sufficient factual matter, [if] accepted as true, to staimaarelief

that is plausible on its face Ashaoft v. Igbal, 556 U.S. 662, 678 (2009) (internal quotation

marks omitted). Plaintiff must put forth “factual content that allows the court totheaw
reasonable inference that the defendant is liable for the misconduct allédiedHough a
plaintiff may survive a 12(b)(6) motion even if “recovery is very remote and unlikely,”

Twombly, 550 U.S. at 55@iting Scheuer v. Rhodes, 416 U.S. 232, 236 (1974)), the facts

alleged in the complaint “must be enough to raise a right to relief above thidasipedevel.”

Id.



1.  Analysis

As best the Court can discern, Plaintiff asseldgsns unded2 U.S.C. 8§ 198and1985,
alleging violations of th&ighth Amendmenthe Fourteenth Amendmeifprocedural due
process)and federal regulation®lthough they provide very limited analysis, Defendants argue
that Plaintiff has failed to state a claim upon which relief can be gramteslfurther assert
among other argument$iat they are entitled tualified immunityfor the individualeapacity
claims Because qualified immunity istareshold issue, the Court must address it first.
Following this discussion, the Court will considdaintiff’s official-capacity claims.

A. Qualified Immunity

“The doctrine of qualified immunity protects government officials ‘fromiligbfor civil
damages insofar as their conduct does not violate clearly established wt@tatmnstitutional

rights of which a reasonable person would have known.” Peargtalahan555 U.S. 223,

231 (2009) (quoting Harlow v. Fitzgerald, 457 U.S. 800, 818 (198&)Defendants explain,

sincequalified immunity is “immunity fron suit,” the Supreme Court heepeatedly stressed
the importance of resolving immunity quesiscat the earliest possible stage in litigation.”
Pearson555 U.S. at 23fcitations and internal quotations omitted).

To show that a government official is not protected by qualified immunity, a fflainti
must establislil) thatthe defendangt conduct violated the Constitution, and (2) that the
constitutional right that was violated was sufficiently established such thasanable person
would have known the conduct violated the Constitutionat 231. Furthermore, to reject an
official’s claim of qualified immunity, “the unlawfulness” of his action must be apparent “in

light of pre-existing law.” Atherton v. Dist. of Columbia Office of Mayor, 567 F.3d 672, 689-90

(D.C. Cir. 2009) (quoting Anderson v. Creightd83 U.S. 635, 640 (1987)) (internal quotation




marks omitted).This two-step inquiry also applies to violations of statutory rigi8seDavis v.
Scherer468 U.S. 183, 194 n.1J2984) (“officials may lose their immunity by violating ‘clearly
established statutory. . rights.”) (quotingHarlow, 457 U.S. at 818). In such situations, the
relevant statute must provide “the basis for the cause of action sued Ughon.”

The Court will thus consider whether Defendants are entitled to qualified imnoumity
each of Plaintiff's ind/idual-capacity claims.

1. Section 1985

Notwithstanding the lack of attention paid by Defendants to Plaintiff's allegabion
§ 1985 violations, th€ourtfinds that Defendants are entitled to qualified immuaitythis
claim because Plaintiff has failed éstablish that any violatiooccurred By its own ttle,
42 U.S.C. § 1985 prohibits a “[c]onspiracyimberfere with civil rights. The first subsection
“makes it unlawful for ‘two or more persons . . . [to] conspire to prevent, by fotoajdation,
or threat, any person . . . from discharging any duties [of public office]; . . . or to mfr@ his
person or property on account of his lawful discharge of the duties of his offig&ri’v.
Clinton, 370 F.3d 1196, 1200 (D.C. Cir. 2004) (tjng 42 U.S.C. § 1985(1)). The second
subsection “prohibits conspiracies to interfere with judicial proceedingslerdl court.”

Graves v. United State861 F. Supp. 314, 319 (D.D.C. 1997) (citing 42 U.S.C. 8§ 19B5(2

Finally, the third subsection prohibits two or more persons from conspiring “to depyive a
person of equal protection of the lawdd. at 320 (citing 42 U.S.C. 8§ 1985(3)\Vhile Plaintiff
does not specify under which subsection of § 1985 he brings suit, tskycsion three is
potentially applicable. The first two subsecti@ams irrelevanbecause Plaintiff “has alleged
neither a conspiracy to prevent a government officer’s discharge of herlaftitiess, nor a

conspiracy to obstruct justice . . . in a pidl proceeding.”_McCreary v. HeatNo. 04-0623,




2005 WL 3276257, at *5 n.8 (D.D.C. Sept. 26, 2005).
The two essential elements of@nspiracy under subsection thege (1) the existence of
an actual conspiracy and (2) “the allegation of some-tlased, invidiously discriminatory

animus behind the co-conspirators’ action&l’ at *5 (citingUnited Bhd. of Carpenters and

Joiners of America v. Scott, 463 U.S. 825, 835 (1983)). “To survive a motion to dismiss a

Section 1985 claim, plaintiff must sketrth more than conclusory allegations of an agreement.”

Bush v. Butler, 521 F. Supp. 2d 63, 68 (D.D.C. 208&g alsdMcCreary 2005 WL 3276257, at

*5 (dismissing plaintiff's 42 U.S.C. 8§ 1985(3) claim because allegations that eznlogt union
conspired to deprive him and other postal workseirtconstitutional rightsvere unsupported

by any factual indications of an agreement). Here, Plaintiff has failed @aiede the

existence of an agreemen& “meeting of the minds* amongDefendants. Nwhere for
exampledoes Plaintiff mention a conspiracy to keep the Resident Council operating in violation
of regulatory requirements. Furthermore, even if the lack of conspiracynafitself

dispositive, the fact that Plaintiff has made no allegaiiat Defendants’ actions were motivated
by some form of invidiouslgiscriminatory animus is similarfiatal to his claim.SeeBray v.

Alexandria Women’s Health Clini&06 U.S. 263, 268 (1998)ithout alleging‘racial, or

perhaps otherwisglassbaseddiscriminatory animus,” plaintiff could not establish § 1985
conspiracy claim) (citation and internal quotation marks omitted). Plaintiff@8§ tlaim,
therefore, canot survive Defendants’ Motion because no violatblaw occurred here.
2. Section 1983
42 U.S.C. § 1983 provides for a cause of action against
[e]very person who, under color of any statute, ordinance,
regulation, custom, or usage, of any State or Territory or the

District of Columbia, subjects, or causes to be subjected, any
citizen of the United States or other person within the jurisdiction



thereof to the deprivation of any rights, privileges, or immunities
secured by the Constitution and laws . . . .

To state a claim und& 1983 against an official in his individual capac#yplaintiff must plead
fads sufficient to allegel() “theviolation of a right secured by the Constitution and the laws of
the United Statesand(2) “that the alleged deprivation was committed by a person acting under
color of state law.”"West v. Atkins, 487 U.S. 42, 48 (1988). Plaintiff alleges both conetial
and regulatory violations. The Court will addréss claims in sequence.
a. Eighth Amendment

Plaintiff's claimthat Defendants violated hiSghth Amendmentightsfoundersbecause
the Amendment’s prohibition against “cruel and unusual punishment” applies only to persons
against whom the government “has secured a formal adjudication of guilt inl@ccerwith due

process of law.”PowersBunce v. Dist. of Columbia, 479 F. Supp. 2d 146, 153 (D.D.C. 2007)

(quotingBell v. Wolfish, 441 U.S. 520, 536 n.16 (197 %internal quotation marks omitted).

Because Plaintifhas not beeadjudicated guilty of any crime, heusable to establish the
predicateconstitutional violation.Defendantsaccordinglyare entitled to qualified immmity on
this claim
b. Fourteenth Amendment
Plaintiff alsoalleges violations of his procedural due process rights under the Fourteenth
Amendment.While Defendants have failed pmint this out, the Fourteenth Amendment does

not apply to théistrict of Columbieor its officials SeeEnglish v. Dist. of Columbia, 815 F.

Supp. 2d 254, 260 n.3 (D.D.C. 201d)smissing Fourteenth Amendment claagainst the
District, mayor, and other officials). The District, which is not a stat@stead gbject to the

Fifth Amendment’s Due Process Clausé.; see alsoButera v. Dist. of Columbj&®35 F.3d 637,

646 n.7 (D.C. Cir. 2001 Althoughit is within the Court’s authority to simply dismiss Plaintiff's



Fourteertt Amendment due process claimsgEnglish 815 F. Supp. at 260 n.3 (dismissing
such claims againfistrict of Columbia and several officials), the Court will assymnmaese
Plaintiff meant to assert this claiomder the Fifth Amendment.

Granting him this leeway, however, proves ofassistance since even Fifth Amendment
claims cannot survivBefendand’ Motion. “The Fifth Amendment Due Process Clause protects
individuals from deprivations of ‘life, liberty, or property, without due process of law.”
Atherton, 567 F.3&t 689 (quoting U.S. Const. amend. V). The first inquiry in such a challenge
is “whether the plaintiff has been deprived of a protected interest in ‘lilmerfyroperty.” Only
after finding the deprivation of a protected interest do we look to see if the [govéisime

procedures comport with due process.” Gen. Elec. Co. v. Jackson, 610 F.3d 110, 117 (D.C. Cir.

2010) (citation and internal quotation omitte@)aintiff cannot survive the first inquiry because
he has made no allegation that any of the named Defesndigyorived him of &berty interest,

and he has not articulated a cognizable property interest in the office of R€xndet!
President

Courts have longeld that‘public office is not property.” Taylor v. Beckham, 178 U.S.

548, 576 (1900)see ado Snowden v. Hughes, 321 U.S. 1, 7 (1p@éaffirmingTaylor).

Instead, public offices aranere agencies or trusts, and not property as.’suéklez v. Levy

401 F.3d 75, 86 (2d Cir. 20pgoriginal emphasis deletg¢quotingTaylor, 178 U.S. at 577)
(internal quotation marks omittedyust as an elected official has no cognizable property interest
in the office he holds, neither do€andidate fopublic office have groperty right inany

prospective office. SeeWilson v. Birnberg, 667 F.3d 591, 597 (5th Cir. 2012) (upholding

district court’s finding that “[plaintiffhad no property right to becandidate”); see al¥8amza

v. Aguirre, 619 F.2d 449, 452 n.3 (5th Cir. 198ihding thatcandidatéhad no property right in



state political office) (citinggnowden, 321 U.S. at 7}urthermorePlaintiff doesna have a
property interest inray benefithe might claim could be awardéalthe complex’s tenantsTo
have a property interest in a benefit, a person must have more than act abstisor desire for

it.” Bd. of Regents of State Colls. v. Roth, 408 U.S. 564, 577 (1972). He must have “a

legitimate claim of entitlement to it.Id. Plaintiff's factual allegations are insufficient to state
sucha claim.

Finally, evenwere the Courto find that Plaintiff hadeen deprivedf aproperty or
liberty interesthe would be unable to make out a due process violatjibijot every election

irregularity givesise to a constitutional claim.Hendon v. Nortl€arolina State 8. of

Elections 710 F.2d 177, 182 (4th Cir. 1983A plaintiff cannot establish a due process violation
unless an election reachié® point of “patent and fundamental unfairneds.”(quotingGriffin

v. Burns, 570 F.2d 1065, 1077 (1st Cir. 1978)) (internal quotation marks omittedd, the

only potential violationsaisedagainstthese individuaDefendants are that Lee was
“deliberate[ly] indiffereijt] to the complaints Plaintiff made to her on several phone call
conversations about the elections,” Am. Compl. at 9, and that Redding failed to reply to
Plaintiff's grievancdetter “contesting the electiorisCompl. at 7. Such incidents do not

constitute due process violationSeeLadner v. City ofN.Y., 20 F. Supp. 2d 509, 514

(E.D.N.Y. 1999 (“mere election irregularities rarely rise to the level of a federal constilition

violation.”); cf. Duncan v. Poythress, 515 F. Supp. 327, 336-37 (N.D. Ga. 1fe8#y4l courts

“are neither empowered nor equipped to supervise the adminiswatmsal elections).
BecausdPlaintiff has not establieed a constitutional violatiom@efendants are entitled to

qualified immunityon this claim, to.



C. HUD Regulations
While his position is lacking iclarity, Plaintiffalsoasserts violations oHUD
regulations.See e.q, Am. Compl. at 7 (citing 24 C.F.R. 88 700-1598ealsoCompl. at 4
(same¢. These ¢aimscannot survive either.
As a thresholdssue,it is not entirely cleawhetheraviolation ofthe HUD regulations at
issue here can form a basis f& 4983 claim. While there is precedent in this Circuit that may

support such a claimeeSamuels v. Dist. of Columbia, 770 F.2d 184, 199-200 (D.C. Cir. 1985)

(finding alleged violation oflifferentHUD regulations supported a § 1983aim where the
regulations were pursuattt clear congressional mandateere is substantial case law holding
that federal regulations do not establish enforceable rights under § 188S0t8, William A.

Liess, “A Call for Doctrinal Consistency in the Adjudication of § 1983 Claims Based on
Violations of Federal Regulations,” 38 Rutgers L.J. 947, 947, 969 (2007) (Supreme Court “has
yet to rule squarely on the permissibility and bounds of § 1983 claims based on federal
regulations,"and*“[t|he majority of circuit courts . . . [have] concluded that regulations could not
establish rights enforceable under § 1983") (citaag.,, Smith v. Kirk 821 F.2d 980 (h Cir.

1987); Save Our Valley v. Sound Transit, 335 F.3d 932 (9th Cir. 2008g8den Citizens in

Action v. N.J. Dep't. of Envtl. Prot., 274 F.3d 771 (3d Cir. 208B¢ris v. Jamesl27 F.3d 993

(11th Cir. 1997). Accordingly,for purposes of this section, the Cowrill assume, without
deciding, that the instant regulations alone can create rights enforceabl& 1988

Even if the Court assumes such rights ed#intiff has failed to establish thiiese
Defendants violated the spked regulatory provisionsWith respect to Defendants Love
(DCHA Seniorand DisabilityCoordinator), McLaurirBouthall (DCHA Family Services

Coordinator), and Lee (DCHA Community Coordinator), Plaint#$ Imot alleged specific

10



actions or inactions that support a conclusion angof themviolateda HUD regulation For
example, Plaintiff has made no particularized allegations directed at Love &xsapthat she
“works directly with Dr. Brenda Redding.” Am. Compl. at 8. Similarly, Plfiritas failed to
elaborate upon McLaurin-Southall’s role in the incidents in question, stating only¢hat s
“works through Dr. Redding’s Office.1d. Plaintiff does not explain whether Love or
McLaurin-Southall vasinvolved with the Resident Council or what they did that was improper.
Finally, healleges that Lee was deliberately indifferent to Plaintiff's complaintgdega
CouncilPresident elections and fornieefendant Leonard Dixds “anticks.” Id. at 9.
Plaintiff's allegationsarethus not only ndevelopedbut they are alsanmoored from sgxific
regulatory provisions. In sum, sinBé&intiff hasfailed to establish that Love, McLaurin-
Southall, or Lee violatednyHUD regulations, ach of these three named Defendanéesntitled
to qualified immunity.

With respect to Defendants Todman (Executive Director of DCHA) and Redding
(Director of DCHA Office of Resident Services), PlainsfBllegations are rather opaqudis
mostcomprehensiblelaim against these Defendams thatthey ought tde liable fortheir
failure toproperly monitorand trainsubordinatesSeeAm. Compl. at 6.Plaintiff alleges, for
example, that Todmdisupervises operational policy and strategic planning duties and . . .
monitors the Office of Resident Servicesgeid. at 6,and that Redding failed to “adequately
train her own staff and to gperly monitor their activitie seeid. at 8and allowed the Resident
Council to operate in noncompliance with regulatory requiremésgsid. at 7. Here again,
however, Plaintiff hailed to makeparticularizecallegations thatssert actual and specific

regulatory violations by these two DefendarBgcause his pleading® not support a

11



conclusion that either Todman or Redding violatkéD regulationsboth areentitled to
qualified immunity. SeeHarris 932 F.2d at 13.

B. Official-Capacity Claim

As anindividud sued in his official capacity may not claim qualified immunibe
Court musteparatelyaddress Plaintiff's allegatiothat Defendants are liable in their official

capacities.SeeBrandon v. Holt, 469 U.S. 464, 472-73 (1985). “A § 1983 suit for damag

against municipal officials in their official capacities is. equivalent to a suit against the

municipality itself.” Robertson v. Dist. of Columbialo. 09-1188, 2010 WL 3238996at*4

(D.D.C. Aug. 16, 2010) (quoting Atchinson v. Dist. of Colum@ia F.3d 418, 424 (D.CCir.
1996) (internal quotation marks omittedA municipality, however, may not be held liable
under § 1983 for the acts of its employees on a theamgspdndeat superior. SeeMonell v.

N.Y.C. Dep't of Soc. Servs., 436 U.S. 658, 691-94 (1978). Instead, to hold a municipality liable

under 8§ 1983a plaintiff has to plead facts that demonstrate that the municipality’s “policy or

custom” caused the constitutional injurg. at 694 see als&Connick v. Thompson, 131 S. Ct

1350, 1357-58 (2011); Baker v. Dist. of Columbia, 326 F. 3d 1302, 1305 (D.C. Cir. 2003).

Section1983only imposes liability on a municipalityhereforewhen its own illegal
action—i.e,, “action [taken] pursuant to official municipal policy’”*“subjects’ a person to a
deprivation of rights or ‘causes’ a person ‘to be subjected’ to such deprivation.” Connick, 131 S

Ct. at 1359 (quotiniylonell, 436 U.S. at 691-92%eealsoPembaur v. City of Cincinnati, 475

U.S. 469, 480 (1986). In other words, “a municipality can be liable under 8 1983 only where its

policies are the ‘moving force [behind] the constitutional violatioi€City of Cantonv. Harrig

489 U.S. 378, 388-89 (1989) (quaiNonell, 436 U.S. at 694 and Polk Cnty. v. Dodson, 454

U.S. 312, 326 (1981)).[A] city’ s inaction, including its failure to train or supervise its

12



employees adequately, [can] constitute[ | a policy or custom under Mametl it can be said
that the fdure amounts to deliberate indifference towards the constitutional rightssoingan

its domain.” _Daskalea v. Dist. of Columbia, 227 F.3d 433, 441 (D.C. Cir. Zdénal

guotation markemitted).

A 8 1983 complaint that alleges municipal liabiltyoreover “must include some
factual basis for the allegation of a municipal policgastom.” _Atchinson, 73 F.3d at 422.
Here, Plaintiffhas allegechothing of the sort. Hmerely contendthat Defendants Todman and
Reddinghaveinadequately manageanployees, not that DCHA has been deliberately
indifferent to people’s constitutional rights that ithas mismanagegreviouselections athe
James Apartments or at other buildings. This is plainly insufficient under the Mtarediard.

See, e.g.Rodriguez v. Avita, 871 F.2d 552, 555 (5th Cir. 1988onclusory allegations of . . .

‘grossly inadequate training’” do not make out a case of a deliberately iediffgolicy);

Milligan v. City of Newport News743 F.2d 227, 230 (4th Cir. 1984) (“[A] municipg s

‘policy’ of inaction . . .must be of such a character that municipal employees could reasonably
infer from it tacit approval of the conduct in issue. For only so could the requisitd caus
connection between policy and constitutional deprivation be found.”

Any claim against these Defendants is their official capacity, therefus, e

dismissedas well
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V.  Conclusion
As Defendants arentitled to qualified immunitpn much of the case and Plaintiff's
remaining claims are insufficigrthe Court will grant theiMotion and dismiss the casé@thout
prejudice. A separate Order consistent with this Opinion will be issued this day.
/s/ Tames E. Boasberg

JAMES E. BOASBERG
United States District Judge

Date: Septl8, 2012
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