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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

VICTORIA TOENSING, et al.

Plaintiffs,
Civil Action No. 11-1215 (BAH)
V.
Judge Beryl A. Howell
UNITED STATES

DEPARTMENT OF JUSTICE

Defendant.

MEMORANDUM OPINION

The plaintiffs, Victoria Toensing and Joseph diGenova (“the plaintiffs”), have speat m
than six years attempting to obtain records under the Freedom of Information ActC58J.S
552, pertaining to grand jury subpoenas issued to them in 2003. Pending before the Court are the
plaintiffs’ and the defendant Department of Justice’s (“the defendset9nd round ofross
motions for smmaryjudgment, ECF Nos. 29 and 31. For the reasons set forth below, the
defendant’s motion is granted and the plaintiffs’ motion is denied.

l. BACKGROUND

The factual history of this case has been laid out in detail in this Court’s prior
Memorandum Opinion and need not be repeated (8#e.Toensing v. U.S. Dep’t of Justi@e0
F. Supp. 2d 121, 124-130 (D.D.C. 201Zhe fact and procedural history pertinent to the
instant motions are as follow$n Toensingthe defendant was ordered to perform a
supplementary seardbr records responsive the plaintiffs’ FOIA requesbf June 19, 2007,
submittedio the Executive Officefdhe United States AttorngyEOUSA”). See idat 149.

This request sought the following categories of records: (1) “The subpoenapii ddSenova

and/or Victoria Toensing to testify against their client, Thomas P. Gordon, including but not
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limited to all memoranda related to such requests and meeting notes;” (2) “All respadses
internal memoranda regarding such requests to subpoena diGenova and/or Toensing mcludi
mails and any other electronic communication; and” (3) “All calendar entriasdiag requests

or decisions to subpoena diGenova and/or Toensilig.dt 126. The request pertains to an
investigation initiated by theb.S. Attorney for the District of Delaware Colm Connolly, in
which the plaintiffs allege they were impropedgd surreptitiously tape recorded and
subpoenaed to appear before a grand jury in an effodnpeltheir disqualificatiorfrom
representing one of their clientSeePls.” Mem. Supp. Renewed Cross-Mot. Summ. J. & Opp’n
Def.’s Suppl. Mot. Summ. J. (“Pls.” M&") at 3-6, ECF No. 31-2Toensing890 F. Supp. 2d at
125-26.

A supplementary seargertaining to the plaintiffs’ requestas ordered because “in
conducting the 2007 EOUSA search, [Connolly] was instructed by the EOUSA not todorwar
six categories aflocuments in response to the plaintiffs’ reque3ioensing 890 F. Supp. 2d at
126. “The six categories included (1) drafts of papers filed with the DOJiseOdf
Professional Responsibility, (2) drafts of Mr. Connolly’s responses to a Semegédpnaire, (3)
grand jury records, (4) court filings submitted under seal, (5) drafts of cingsfsubmitted
under seal or submittexk parte and (6) duplicate documentsld. at 126 n.2. The Court noted
that the “defendant is perhaps justified in inferring that these six categbdesuments would
be categorically exempt from production under one of more FOIA exemptions, buttttieafaa
category of documents is likely to be exempt from disclosure does not allow ay &mgen
preemptively exclude such a category of documents from its sedcchat 147. Nevertheless,

the defendant admitted that these categories of records “were not searchely’ thaking the



defendant’s search for records responsive to the plaintiff's 2007 request inadequatbainde
FOIA. Seeidat 147-48.

The supplementary seargielded“six additional responsive records,” all of which are
detailed in a supplementdhughnindex submited by the defendarandwithheld in fullunder
FOIA Exemption3 and in part under Exemption 7(C), 5 U.S.C. 88 552(b)(3), (b)(7R%€3.

Suppl. Decl. of John F. Boseker, Attorney Advisor, EOUSA (“Suppl. Boseker Decl.”) at 1 and
Attach. 1 (“SupplVaughnindex”), ECF No. 29-2. Abut Document Sixarealsobeing

withheld in full under Exemption 5, 5 U.S.C. 88 552(b)(Sge id.Following this

supplementary search, the plaintiff dropped its challenge to the adequacy ofthebseaow
challengeshe withholding in full of the six documents, totaling 174 pagseslded bythe
search.SeeJoint Report 1 3, ECF No. 28; Supghughnindex at +2.

Document One is an int@gency email from one Department of Justice (“DOJ”) attorney
to another that “refences review and comment and continuing process of legal evaluation.”
Suppl.Vaughnindex at 1. The document is withheld in full under Exemptions 3 and 5, with
portions also withheld under Exemption 7(Qq.

Documents Two, Three, and Five are irggncy memoranda that discusger alia, the
authorization of issuing subpoenas to the plaintiffs.at :-2. The three documents were
authored by DOJ attorneys and discuss legal analysis as well as grand jury pgscéedi
Each document is being withheld in full under Exemptions 3 and 5, with portions also withheld
under Exemption 7(C)ld.

Document Four is a draft “of ax parteaffidavit to be submitted with Government’s

Answer to motion to quash” the subpoenas tgthmtiffs. Id. at 2. The document is withheld



in full under Exemption 3 and Exemption 5, with portions also withheld under Exemption 7(C).
Id.

Document Six is a sealed court filififpat discussed the grand jury investigation in
detail.” 1d. “The sulstance of the filing concerns matters occurring before the grand jury, and
has attachments supporting the sealed filind.” The document is withheld in full under
Exemption 3, with portions withheld under Exemption 7(C).

Both partiehavemoved for summary judgment and supplemented their motions with
additionaldeclarations.SeeDef.’s Suppl. Mot. Summ. J., ECF No. 29; PI.’s Cross Mot. for
Summ J., ECF No. 31. These motions are now ripe for decision.

. LEGAL STANDARD

A. FOIA

The FOIA requires federal agencies to releasealexempt agencyecords responsive
to a request for productiorsees U.S.C. § 552(a)(3)(A). Federal courts are authorized under the
FOIA “to enjoin the agency from withholding agency records and to orderddegiion of any
agency records improperly withheld from the complairiabtlU.S.C. § 552(a)(4)(B).

To protectlegitimate governmental and private interests [that] could be harmed by
releasenf certain types of informatiohlJnited Techs. Corp. v. U.Bepgt of Def, 601 F.3d 557,
559 (D.C.Cir. 2010)(internal quotation marks omitted}ongress included nine exemptions
permitting agencies to withhold information from FOIA disclosusees U.S.C. § 552(b).
“These exemptions are explicitly made exclusive, and must be narrowlyuszhstMilner v.
U.S. Dep't of the Nayyi31 S. Ct. 1259, 1262 (2011) (citations and internal quotation marks
omitted);see also Pub. Citizen, Inc. v. OfficeMgmt. & Budget 598 F.3d 865, 869 (D.C. Cir.
2010)(“FOIA allows agencies to withhold only those documents that fall under one of nine

specific exemptionsvhich are construed narrowly in keeping with FOIA’s presumption in favor
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of disclosure’) (citations omitted). When a FOIA requester properly exhausts its adrativis
remediesit may file a civil action challenging an agency’s response to its reqBesb. U.S.C.
§8552(a)(4)(B);Wilbur v. CIA 355 F.3d 675, 677 (D.C. Cir. 2004). Once such an action is filed,
the agncy generally has the burden of demonstrating that its response to thef'pl&@tiA

request was appropriat&ee idat 678.

B. Summary Judgment

It is typically appropriate to resolve FOIA cases on summary judgn$ed.Brayton v.
Office of the U.S. Trael Rep.641 F.3d 521, 527 (D.C. Cir. 2011) (“the vast majority of FOIA
cases can be resolved on summary judgment”). When an agency’s response to a FE3tAsrequ
to withhold responsive records, either in whole or in part, the agency “bears the burden of
proving the applicability of claimed exemptions®m. Civil Liberties Union v. U.S. Dep't of
Def. (“ACLU/DOD), 628 F.3d 612, 619 (D.C. Cir. 2011). The government may sustain its
burden of establishing that requested records were appropriately withheld threugh t
submission of declarations detailing the reason that a FOIA exemption adplgswih an
index, as necessanyescribinghe materials withheldSee, e.g ACLU/DOD, 628 F.3d at 619;
Students Against Genocide v. U.S. Dep’t of S&i& F.3d 828, 840 (D.C. Cir. 200Maughn v.
Rosen484 F.2d 820, 827-28 (D.C. Cir. 1973). “If an agency’s affidavit describes the
justifications for withholding the information with specific detail, demonstratsstitie
information withheld logicallyfalls within the claimed exemption, and is not contradicted by
contrary evidence in the raecbor by evidence of the agency’s bad faith, then summary judgment
is warranted on the basis of the affidavit alon@CLU/DOD, 628 F.3d at 619. As the D.C.
Circuit recently explained, in FOIA casegsfummary judgment may be granted on the basis of
agency affidavits if they contain reasonable specificity of detail ratlerrmerely conclusory

statements, and if they are not called into question by contradictory evidencedoditear by
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evidence of agency bad faith.Judicial Watch, Inc. v. U.Secret Sery 726 F.3d 208, 215
(D.C. Cir. 2013) (quotingconsumer Fed’'n of Am. v. U.S. Dep’t of Agrits5 F.3d 283, 287
(D.C. Cir. 2006) an@allant v. NLRB26 F.3d 168, 171 (D.C. Cir. 1994 NVhile the burden
remainson the moving party to demonstrate that there is an “absence of a genuine issue of
material fact” in disputeCelotex Corp. v. Catretd77 U.S. 317, 323 (1986 FOIA cases, “an
agency’s justification for invoking a FOIA exemption is sufficient if it appélagical’ or
‘plausible.” ACLU/DOD, 628 F.3d at 618quotingLarson v. Dep’t of Staj&65 F.3d 857, 862
(D.C. Cir. 2009)).
1. DISCUSSION

The defendant is withholding in full six responsive documents found in the
supplementary search under FOIA Exemption 3, which prohibits disclosure of grand jury
protected material under Federal Rule of Criminal Procedure 6(e), and ungartFOIA
Exemption 7(C) as documents “compiled for law enforcement purposes . . . to the extinat tha
production of such law enforcement records or information could reasonably beseXpect
constitute an unwarranted invasion of personal privégges U.S.C. 88 552(b)(3), (b)(7)(C);
Suppl.Vaughnindex. Documents One through Five are also being withheld in full pursuant to
FOIA Exemption 5, as privileged attorney work product and protected lmetierative
process privilegeSee5 U.S.C. 8§ 55@)(5); Suppl.Vaughnindex SinceDocuments One
through Fiveareproperly withheld under the attorney work product privilege encompéassed
Exemption 5, it is unnecessary to review the defendattisr grounds for withholdinthose
documents. Similarly, DocumenixSs properly withheld under Exemption 3, which makes

discussion of this document’s withholding under Exemption 7(C) unnecessary.



A. Withholdings Under Exemption 5 (Documents 1-5)

Under Exemption 5, agencies are not required to disclose in response to a FOIA request
“matters that are . . . int@rgency or intraagency memorandums or letters which would not be
available by law to a party other than an agency in litigation with the agéntyS.C. 8
552(b)(5). Two conditions must be met for a record to qualify for this exemption and be
withheld: “its source must be a Government agency, and it must fall within the ambit of a
privilege against discovery under judicial standards that would govern btigagiainst the
agency that holds it.U.S. Dep't of Interiowv. Klamath Water Users Protective As§'Klamath
Water’), 532 U.S. 1, 8 (2001¥ee alsd\Nat'l Inst. d Military Justice v. Dep’t of Defensg12
F.3d 677, 680, 680 n.4 (D.C. Cir. 2008) (noting records withheld under Exemption 5 must be

inter- or intraagency records “unavailable by law’ der one of the established civil discovery
privileges.”). The Supreme Court has explained that “the first condition of Exemption 5 is no
less important than the second; the communication mustteeagency or intragency”
Klamath Water532 U.S. at 9. In the instant case, neither party disthae®ocuments Qe
through Kve are “interagency or intraagency memorandunigjor does the supplemental
Vaughnindex indicate otherwiseSeeSuppl.Vaughnindex at +2. The only dispute, therefore,
is whether these five documents are properly withheld under a “privilege adsosvery.”

The second condition incorporates those civil discovery privileges enjoyed Ipyiaate
party in litigation, including the attorney-client and attorney work pcoguvileges.See
Klamath Water532 U.Sat 8;NLRBV. Sears, Roebuck & C@#Sears), 421 U.S. 132, 149
(1975; Baker & Hostetler LLP VU.S. Dep’t of Commer¢cd73 F.3d 312, 321 (D.C. Cir. 2006);
Rockwell Int'l Corpv. U.S. Dep’t of Justic@35 F.3d 598, 601 (D.C. Cir. 2001). Nevertheless,

“[i] n keeping with théct’s policy of the fullest responsible disclosure . . . Congress intended

Exemption 5 to be as narras is consistent with efficient Government operaioi-TC v.
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Grolier, Inc., 462 U.S. 19, 23 (19833ee #&s0 Sears 421 U.S. at 149 (“[l]t is reasonable to
construe Exemption 5 to exempt those documents, and only those documents, normally
privileged in the civil discovery context.";oastal States Gas Corp. v. U.S. Dep’t of Energy
(“Coastal States”) 617 F.2d 854, 862 (D.C. Cir. 1980) (“The clear purpose of FOIA is to assure
that the public has access to all government documents, subject to only nine spetatiois,

to be narrowly interpreted.”).

The starting place for evaluating the scope of theratoworkproduct doctrine is
Federal Rule of Civil Procedure 26(b)(3), which protects “ordinarily,” thoseuiteats and
tangible things that are prepared in anticipation of litigation or for trial byr@rfother party or
its representative . . .FED. R.Civ. P.26(b)(3)(A). As the Supreme Court explainefi] t makes
little difference whether a privilege is absolute or qualified in determinimgitiwanslates into a
discrete category of documents that Congress intended to exempt from discfaiire
Exemption 5.Whether its immunity from discovery is absolute or qualified, a protected
document cannot be said to be subject to ‘routine’ disclos@eotier, 462 U.S. at 28For
purposes of withholding FOIA requested recoths,test under Exemption 5 is whether the
documents would be ‘routinely’ or ‘normally’ disclosed upon a showing of relevahdedt 26
(quotingSears 421 U.S. at 148-1493ee alsdVilliams & Connolly v. SE(662 F.3d 1240,

1243 (D.C. Cir. 2011§* Although work product protection may be overcome for cause in civil
cases . .any materibs disclosed for cause are not ‘routinely’ nofmally discoverable and, for
that reason, are exempt under FOJAcitation omitted) Stonehillv. IRS 558 F.3d 534, 538-539
(D.C. Cir. 2009)noting that'not all documents available in discovery are also available
pursuant to FOIA” since “casgpecific exceptions can sometimes permit discovery of otherwise

privileged material”)Lardner v. U.S. Dep’t of Justic®lo. Civ.A.03-0180, 2005 U.S. Dist.



LEXIS 5465, at *6 (D.D.C. Mar. 31, 2008iting the ‘divide between the rules of FOIA and
civil discovery,” and noting that “[t]here will be many cases in which a documentdsheul
withheld under Exemption 5 of FOIA baase it falls within the ambitof a privilege, but the
document nonetheless would be discoverable in certain circumstances in citibhtijga

In applying the work product doctrine, the D.C. Circuit has instructed that, it tsbeul
interpreted broadly and held largely inviolateltidicial Watch v. U.S. Dep’t of Justjet32 F.3d
366, 369 (D.C. Cir. 2005). This is consistent with the policy underpinnings articulated by the
Supreme Coutthat“it is essential that a lawyer work with a certain degifg@ivacy, free from
unnecessary intrusion by opposing parties and their counselkman v. Taylor329 U.S. 495,
510 (1947).The workproduct doctrine can apply to preparatory work performed not only by
attorneys, but also, in some circumstances by nonlawyaited States v. Noble422 U.S. 225,
238-239 (1975), and “does not distinguish between factual and deliberative maarély’v.
Office of Special Counseé819 F.2d 1181, 1187 (D.C. Cir. 1987). This is because, in the context
of work product, the risk is apparent that an attorney’s discussion of factuaismatty reveal
his or her tactical or strategic though&eeMervin v. FTC 591 F.2d 821, 825-26 (D.C. Cir.
1978) (noting thatéven the factual material segregated from attorneaywmduct is likely to
reveal some of the attornsytactical and strategic thoughénd that while pure statements of
fact’ are not exemptfrom disclosure by calling them attorney work-productmaterial which
might disclose an attornasyappraisal of factuavidence is attorney work-product exempted
from disclosure by exemptiorf)s Thus, “[a]ny part of [a document] prepared in anticipation of
litigation, not just the portions concerning opinions, legal theories, and the like,@stptbby
the work product doctrine and falls under exemptionak Analysts v. IR317 F.3d 607, 620

(D.C. Cir. 1997) see als@ludicial Watch, Inc. VU.S. Dep’t of Justice800 F. Supp. 2d 202, 211



n.7 (D.D.C. 2011) (holding thaistinction between “fact” work product and “opinion” work
product does not apply in FOIA context since protection of Exemption 5 extends to both).

The defendant asserts that Documents One through Five are properly withhelchay attor
work product because they “reflect sunhtters as trial preparation, trial strategy, legal
interpretations, and personal evaluations and opinions by Assistant United $tiatiesy& and
the United States Attorney pertinent to grand jury investigation and subpoenag telat third
party ciminal case.” Decl. of John F. Boseker, Atty. Advisor, EOUSA, 1 52 (“Boseker’Pecl.
ECF No. 12-1; Suppl. Boseker Decl. § 1-2. The description of each document confirms that
they were prepared “in anticipation of litigation” and were authored®@yAitorneys. See
Suppl.Vaughnindex at +2. For instance, the description of Documené @ndicates that the
document is “an intr@&gency emaitliscussing the request for authorization to subpoena
Plaintiffs and legal analysis regarding the grand jury sulggea@ssuance.ld. Each of the other
document descriptions for Documents Two through Five indicates that they, too, arerinter-
intrasagency memoranda that contain legal analysis and attorney opifieasd.

The plaintifis primary objection tdhe defendant’s withholding is premised on alleged
misconduct committed by the U.S. Attorney’s office and that office’s allegiedef@o follow
DOJ guidelines.SeePls.” Mem. at 1418, ECF No. 31-2; Decl. of Victoria Toensing
(“Toensing Decl.”) (Feb. 272012) 11 45-46, ECF No. 3114The plaintiffs detail the practices
they believe constitute misconduct, including the attempted tape recordirayraifPToensing,

seePls.” Mem.at 4, attempts to intimidate and disqualify the plaintsésPIls.” Mem at 5-6,

! The plaintiffs also submitted a declaration from Hamilton P. Fox, llitremattorney involved in the litigation

that gave rise to the original subpoertasholster their view of the U.S. Attorney’s alleged misconductediox

was also disqualifieddm representing a lorgtanding clientwho was subject to thgrand jury investigationSee

Decl. of Hamilton P. Fox, Il (“Fox Decl.”J{ 6, 10 ECF No. 3%3. This declaratiodoes not, howeveprovide
additional information about the propriety oétharioussexemptions claimed by the defendant and, as such, need not
be discussed further.
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and grand jury subpoenas for information pertaining to the plaintiffs’ ckestid While

attorney misconduct or unprofessional behavior may vitiate the work product doctsome
circumstancesseeln re Sealed Casd 07 F.3d 46, 51 (D.C. Cir. 1997]l] nterests in favor of
work product immunity are overcome when the client uses the attorney to furthmeaocri
fraud.”), in the FOIA context, such an argument is unavailing. As the defendant points out, after
Grolier, 462 U.Sat28, courts need not consider whether certain documents might be
discoverable “in any particular litigation” before determining if the documeaisbe withheld
under Exemption 5. Rather, courts must determine if “the documents would be ‘rowmely’
‘normally’ disclosed upon a showing of relevancé&d’ at 26. Quite simply, whether the people
who created these documeatggaged in some misconduct or failed to comptih Department
of Justice guidelines is irrelevant to determining whether the documentspaoprately
withheld under Exemption 5, since exceptions to discovery privileges are not properly
considered under Exemption H.

Indeed, the defendant makes a strong argument on this score in its reply whes it note
that “[t]his case illustrates the wisdom of having such a ‘workable’ rulexerg work product
protection in FOIA cases.” Def.’s Reply Supp. Def.’s Mot. Summ. J. & Mem. Opp’n PIs.’” Mot
Summ. J. (“Def.’s Reply”) at 10, ECF No. 32. If the Court were required to conseler t
applicability of any possible excepn to privileges asserted under Exemption 5rdsaltwould
beprotracted FOIA litigationn which the parties would have to brief, with evidentiary support,
myriad counteifactuals to determin@hethera conceivable set of factxist toovercomethe
privilege This would essentially requissn examination of facts specific to the challenge to the
assertion of the privilege in order to resolve application of Exemption 5 in a FSEAItwas

exactly this resulabout which the Supreme Coextpressed concein Grolier and which it

11



categorically rejectedSeeGrolier, 462 U.S. at 28. “Only by construing the exemption to
provide a categorical rule can the [FOIA’s] purpose of expeditingdadisre by means of
workable rules be furtheredId.

The plaintiffs rely uporMoody v. IRS654 F.2d 795, 800 (D.C. Cir. 1981), a case that
pre-datesGrolier, to bolster their argument that exceptions to the attorney work product privilege
should apply to the invocation of the privilege under Exemption 5 in the FOIA coi@ea®ls.’
Mem. at 18.; Pls.” Replto Def.s Reply Supp. Mot. Summ. & Opp'n to Pls! CrossMot.

Summ. J./(PIs! Reply’) at 9 ECF No. 35.Moodyis an excellent example of what the Supreme
Court was attempting to prevent wiBrolier. In Moody, the FOIA requestor challenged the
withholding under Exemption 5’s work product doctrine of a responsive document on grounds
thatthe document waglie fruitof impermissible legal conduttarguing that beforapplication

of the doctrine to Coverup” the allegedly unprofessional activiti@sletermination had to be
made“whether the actions of the [government] attorney in fact violated professstandards.”
Moody, 654 F.2d at 799-800. The D.C. Circuit agreedrantandedhecase to the distt court
with instructions to conduct “an evaluation of the attorney’s conduct and, if it is found in
violation of professional standards, a determination of whether his breach ofjnudés
standards vitiated the work product privilege otherwise attributable” to one of theelots at
issue. Id. at 801.

Thus,Moodydemonstrated the accuracy of the Supreme Court’s animating concern in
Grolier that“[t]he logical result of [the plaintiffs’] position is that whenever wqmoduct
documents would be discoverable in any particular litigation, they must be disdasggnhe
under the FOIA.”Grolier, 462 U.S. at 28. The Couwkplainedthat*[i]t is not difficult to

imagine litigation in which one party’s need for otherwise privileged documenikl be
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sufficient to override the privilege but that does not remove the documents froatefay of
thenormally privileged.” Id. (emphasis in originaf). Thus, in the instant case, even if
misconduct occurred in the U.S. Attorney’s office pertaining to the plaintiffs’ subposmeh
misconduct cannot vitiate the attorney work product privilege for the purposes oflihe FO
The plaintiff also argues that the supplemeXelghnindex is insufficient to determine
whether the documents listed are subject to the attorney work product privissfels.’ Reply
at 7. The plaintifs contendhat the supplement&laughnindex does not include “dates of the
documents” or the names of the documents’ authors, and that the “[d]escriptions of the
documents . . . are nothing more than cut, pasted, and edited boilerplate for each qb)he six
documents.”ld. at 4. This argument, too, is unavailing)is true that th&/aughnindex is
sparse in the detairegarding the names of the documents’ authiodsrecipients, as well as the
dates when those documents were crea®stSuppl.Vaughnindex at 2. Nevertheless, a
Vaughnindex need only “indicate[] in some descriptive way which documents the agency is
withholding and which FOIA exemption it believes applACLU v. CIA 710 F.3d 422, 432
(D.C. Cir. 2013).The D.C. Circuit has made it clear thataughnindex may also contain brief
or categorical descriptions when necessary to prevent the litigation phacesgvealing the
very information the agency hopes to protedtl’ (citing Judicial Watch, Inc. v. FDA449 F.3d
141, 146 (D.C. Cir. 2006)All that is necessary is\daughnindex that is “sufficiently distinct

to allow a court to determine . . . viher the specific claimed exemptions are properly applied.™

2 The plaintiffs contend that the D.C. Circuit opiniorGrolier supports their position and thdbodywas not
abrogated byrolier, noting that on one ofMoodys returntrips to the D.C. Circuithe casavas remanded with
instructions to tetermine ifGrolier actually applied to the facts d¥lpody]” andif “ Grolier does not apply, [the
district court] should reconsider whether [] conduct may have vitihtegvork product privileg€. Pls.” Reply at
10 n.7. The D.C. Circuit opinion @rolier on which theplaintiffs rely was reversed by the Supreme Cosde
Grolier, 462 U.S. at 28
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Gallant v. NLRB26 F.3d 168, 173 (D.C. Cir. 1994) (quotigughn v. United State836 F.2d
862, 868 (6th Cir. 1991)).
In the instant matterhe date®f the documents and the names of their authi@'s
irrelevant to a determination of whether the documentpratectedas attorney work product.
Each document is identified as having been prepared by Department of Jtmtieeyatand
each document’s description adequately explains the nature aidbment and why it is
subject to the privilege. Thus, the defendant has shown, based on the suppMausital
index providedthatDocuments One through Five would be shielded as attorney work product in
civil litigation, barringvitiation due to arexception or other circumstancesd, as such, are
exempt from disclosure under the FOIA.

B. Withholding Under Exemption 3 (Document 6)

The FOIA’s Exemption 3 applies to agency records “specifically exempuied fr
disclosure by statute . . . if that statute (A)(i) regsiithat the matters be withheld from the public
in such a manner as to leave no discretion on the issue; or (ii) establishesgpantitasla for
withholding or refers to particular types of matters to be withheld.” 5 U.S.C. 8§ 5BR2(I5)gr
the purposes of this section, Federal Rule of Criminal Procedure 6(e), which pribleibgétease
of material that “would ‘tend to reveal some secret aspect of the grand jury’sgaties,’
including ‘the identities of witnesses or jurors, the substancetohtayy, the strategy or
direction of the investigation,’ or ‘the deliberations or questions of jurorsa™statute. See
Hodge v. FB| 703 F.3d 575, 580 (D.C. Cir. 2013) (quotitegnate of the Commonwealth of P.R.
v. U.S. Dep'’t of Justice823 F.2d 574, 582 (D.C. Cir. 1987)). If an agency’s “explanation shows
that the material is covered by Rule 6(e), the material is in turn coverexehypkon 3.” Id.

In the instant matteDocument Six “discusses the grand jury investigatielafed to the

plaintffs’ FOIA reques} in detail. The substance of the filing concerns matters occurring before
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the grand jury, and has attachments supporting the [judicially] sealed filgwppl.Vaughn
Index at 2. The plaintiffs argue that since this document pertains to a granadgpogsa that
has been made public, including during extensive litigation over the plaintiffgdmtotquash,
Document Six would not reveal any secret aspect of grand jury deliberafeaBls.” Reply at
5. Moreover, the plaintiffs argue that “[t|he decision to subpoena counsel, wherdasadeon
false statements and carried out in violation of the DOJ Guidelines, should not beegrbyec
FOIA exemptions.”ld.

The plaintiffs’ belid that they were wrongly subpoenasdgimplyirrelevant to the
applicability of exemptions under the FOIA. A sealed court filing that “dssithe grand jury
investigation in detail” would clearly “tend to reveal soseeret aspect of the grand jury’s
investigation.” See Hodge703 F.3d at 580If taken to its logical conclusion, the plaintiffs’
argument wouldllow the release, under the FOIA, of grand jury records pertaining to an
indictment orgrand jury subpoena as soon as either such documasnnhade public, a resulot
sanctionedinderthe limited disclosure exceptions set ouFederal Rule of Criminal Procedure
6(e)3). SeeFeD. R.CR. P.6(e)(3) Eenumeratindimited circumstancesnder whichgrand jury
information nay be released)As such, cumentSix is properly withheld as prohibited from
disclosure under Rule 6(e) and, consequently, exempt from disclosure under FOIA Exemption 3.

C. TheWithheld Documents Are Not Reasonably Segregable

The defendant has averred that all of the withheld doctsnaee not reasonably
segregable and must be withheld in filleeSuppl.Vaughnindex at +2. In the FOIA context
“[i]f a document is fully protected as work product, then segregability is notreguiJudicial
Watch, Inc. v. U.S. Dep't of Justje&32 F.3d 366, 371 (D.C. Cir. 2005). Since Documenmnis O
through Five are properly withheld as attorney work product, it is unnecessarthey fronsider

their segregability. As fobocument ¥, it is clear from the supplementdaughnindex that the
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substance of the document concerns matters protected by Federal Rule ofl@rouedure
6(e), thus supporting the defendant’s assertion that this document is not segrggablepl
Vaughnindex at 2.

The plaintiffs request that this Court review the disputed docurirenagnerabefore
ruling on either party’s Motion for Summary Judgment. Pls.” Mem. at 18-19. Since the
supplementaVaughnindex is sufficiently clear to shothatthe six documents apgroperly
withheld, such a review is unnecessary.
V. CONCLUSION

For the foregoing reasons, the defendant’s Supplemental Motion for Summary dydgme
ECF No. 29, is granted and the plaintiffs’ Cross Motion for Summary Judgment, ECF No. 31, is
denied.

An appropriate Order accompanies this Memorandum Opinion.
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