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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NEIGHBORHOOD ASSISTANCE
CORPORATION OF AMERICA ,

Plaintiff,
Civil Action No. 11€v-1312(RLW)
V.

CONSUMER FINANCIAL
PROTECTION BUREAU,

Defendant.

MEMORANDUM OPINION

Plaintiff Neighborhood Assistance Corporation of America (“NACAfaims that the
U.S. Department of Housing and Urban Development (“HU&thounced a rulspecifically
designedto punish NACA for advocacy that has sedhe organizationat odds with the
government. NACA has asserted Fifth Amendment and Administratiree&dure Ac(“APA”")
claims. The Bureau moved to dismiss for lack of jurisdiction under Federal Rulevdf C
Procedure 12(b)(1) or, in the alternatifer summary judgment on the merits. (Dkt. No. 25).
NACA crossmoved for summary judgment (Dkt. No. 3&ahd the case is now ripe for a decision.
After careful consideration aothe parties’ submissions and the administrative recfandthe
reasons stated below the Court finds that the Bureau’s Motion to Bismig the Alternative,
for Summary Judgmme (Dkt. No. 25) is denied in part and granted in part, MACA’s Cross

Motion for Summary Judgme(iDkt. No. 3] is denied.

! Origindly, NACA filed its complaint against HUD only. (Dkt. No. 1). It amended to add
the Consumer Financial Peation Bureau (the “Bureau”) (Dkt. No. 17) and later settled and
dismissed its claims against HUD. (Dkt. No. 22).
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|. Background

A. The Secure and Fair Enforcement for Mortgage Licensing Act

The Housing and Economic Recovery Agas enacted in 2008, primarily to address the
subprime mortgage crisisSeePub. L. 116289, 122 Stat. 2654. As part of that ACbngress
pased the Secure and Fair Enforcement for Mortgage Licensing Act (“SAFE, Agltiich
encouragesStates to estalsn “minimum standardsfor residential mortgage loan originators
with the goal“to increase uniformity, reduce regulatory burden, enhance consumer protecti
and reduce frautl 12 U.S.C. § 5101 5104(b) The SAFE Act definekan originatorasthose
who “takd] a residential mogage loan applicatidnand “offer[] or negotiatf terms of a
residential mortgage loan for compensation or gabeeid. 8 5102(4)(A). Congress designed
the SAFE Act so that mortgage loan originators “would, to the greatest extesibl@obe
required to act in the best interests of the consumé&t.”8 5101(8). In addition to setting
minimum standardg$or loan originators, the SAFE A@lso encouragesStates, through the
through the Conference of State Bank Supervi§@SBS”) and the American Association of
Residential Mortgage Regulato((AARMR”) , to establish a nationwide mortgage licensing
system and registryld. 8 5101. Under he SAFE Actif HUD determined that States failed to
implement adequate licensing standards, or if the national registry waseeting the SAFE
Act’s requirements, HUD must act as “backup authority” and take action to implemoper
proceduresld. 88 5107 & 5108.

The SAFE Act encouragétates to participate in the national registry and implement a

system for registering and licensing loan origingtarsd charged HUD with oversight. In turn,



CSBS and AARMR developed model legislation to helpSteescomply with the SAFE Act
and they requested that HUD review a draft. HUD reviewed the ldgadiiation and offered
comments. 74 Fed. Reg. 312 (Jan. 5, 2009enin December 2009, HUD proposedeat of
rules to provide “the procedure that HUD will use to determine whether a Sieg¢e'sing and
registration system is SAFE Act compliant; the actions that HUD will take if HUD determines
that a State has not established a SAFEcAaipliant licensing and registration system or that
the [national registry] established by CSBS and AARMR is not SAFE Act comptiae
minimum requirements for the administration of the [national registry]; and sllébforcement
authority if it operates a State licensing systeifDkt. No. 27, Admnistrative Record (“AR”) at
7).
B. HUD DevelopsFinal Rule on Minimum Licensing Standards Under SAFE Act
The December 2009 proposed ryglesents the minimum requirements for a State to

comply with the SAFE Act, in part building upon and clarifying its comments from dag089
regarding the draft legislation from CSBS and AARMR. The proposed rule: states

Among the important clarificati@that this rule proposes to make

are definitions of what activities are included in “tak[ing]

residential mortgage loan applicatio and “offer[ing] or

negotiat[ing] terms of a residential mortgage loan,” and what it

means to do so “for compensation or gain.” The meanings of these

terms largely determine whether or not a particular individual is

subject to licensing requirements. HUD is aware of the great

variety of business models that are utilized in the housing finance

industry and proposes to provide definitions based on functions,

rather than on job titles or labels, to further clarify whether an

individual is subject to licensing requirements. HUD specifically

seeks comment on whether the proposed definitions, which are
further discussed below, are adequate and appropriate.



(Id. at 9). In the section “Individuals Not Subject to LicensiRgquirements,” HUDstated
“there are some limited contexts where offering or negotiating residentialagertgan terms
would not make an individual a loan originato(Id. at 10). The proposed rule itself lists seven
categories of idividuals who would be exempted from the requirement to obtain a loan
originator licensejt is not in dispute thatn the proposed rule, there is no discussioithis
sectionof an exemption foemployees ofhonprofits. (Seeid. at 16-17 (propose@4 C.F.R.§
3400.103(e))). One other part of the proposed rule is particularly relevant here: HUD noted it
views the SAFE Act’s phrase “offers or negotiatesjdully, and sought to clarify that the term
included“actions by an individual that make a prospective borrower rikedy to accept a
particular set of loan terms or an offer from a particular lender, where thedmalivnay be
influenced by a duty to or incentive from any party other than the borrowekr.at 10). HUD
set February 16, 2010 as the deadlinsulomt commens on the rule, which iater extended to
March 5, 2010. 75 Fed. Reg. 7149 (Feb. 17, 2010).

The day after HUD published tipgoposedule in the Federal Registenembers of the
U.S. House of Representatives introduced adilarify that underthe SAFE Act States could
exempt loan originator employees of 501(c)(3) organizations under certain condi@es.
Nonprofit Mortgage Licensing Clarification Act of 2009, H.R. 4400, 111th Cong. (2009¢.
bill garnered 92 ceponsors, but neveapsed. Members of the U.S. Senate introduced the same
bill in March 2010, where i¢ventuallygarnered nineo-sponsors, buhe bill never passedSee

Nonprofit Mortgage Licensing Clarification Act of 2010, S. 3106, 111th Cong. (2010).



HUD received 5,32 comments on the proposade regarding the SAFE Act(AR at
26). “An overwhelming majority of the comments received were from individuals paoras,
or organizations seeking blanket exemptions from the SAFE Act's licensing
requirements.”(Dkt. No. 26, Ex. B at 6).CSBS and AARMR, the state regulatory groups that
drafted the model legislation analyzed by HUD dhdt were tasked with developing the
national registry, commented on whether housing counseling activities of nonpgafitzations
shoud require licensing.(AR at60-78). While unwilling to support a blanket exemption for all
nonprofits because of the potential for the abuse of nonprofit status, CSBS and AARMR
encouraged HUD to amend the rule to “allow statesliberetion to determawhenindividuals
who work for bona fide neprofit community organizations .. meet the commercial context
connotations of the compensation and gain requirement for licengldedt 67). Some of the
criteria suggested by CSBS and AARMR to be aber&d included “whether the organization
has a tax exempt status as a charitable organization, such as under SectidB)304xc)
whether the organization’s compensation structure has commissions or other smesHamat
incentivizes the employees ttesr consumers into certain types of loans or whether employees
are compensated on a salary bas{&?).

Many individuals and groups echoed the suggestions of CSBS and AARMR with respect
to exempting individuals working for certain nonprofitSome, like the New York State
Banking Department, did so by explicitly referencing their comme(iis.at 83 (“[W]e agree
with CSBS and AARMR that states should retain the right to exempt bona fide nonprofitghousi

counselors from the requirements of the 6.B. Act.”). Others did so by discussing 501(c)(3)



groups explicitly or nonprofits more generallyzor example, Habitat for Humanity and its
supporters wrote in to “ask that HUD recognize the legitimate distinction betwedgag®
transactions enteredito by forprofit entities in a general commercial context, and activities
conducted by individuals at legitimate nonprofits such as Habitat for Humaniig.” at
112). Meanwhile, seve prominent consumer groupwrote jointly to “urge HUD to add an
exemption for bona fide nonprofit organizations with tax exempt status under 501 (¢i3at
94). And a number of members of the U.S. House of Representatives wrote in as well making
the same point(Seeid. at 113-14 Ltr. of Rep. Barney Frank and Rep. Sperigachus see also
id. at 115, Ltr. of Rep. Keith Ellison (“[W]e the undersigned, ask that HUD exemppodib
housing counselors from the SAFE Act's loan origination licensing requirenmenisie
adminigrative record contains other comments requesting an exemption for emplofyees
nonprofit organizations.Id. at 80, 85, 94, 121, 122, 126, 130, 133, 139, 141, 145, 150, 166, 168,
171,172,175, 181, 182, 18MIACA submitted comments but did neiggestn exemption for
nonprofits from the definition of “loan originator.” Id{ at 11620). This is becauseNACA
“concluded that HUD was not contemplating any further limitation on the propaged r
definition of ‘loan originator’ and that NACA . . . employees would inevitablgligect to the
prospective HUD licensing requirements.” (Dkt. No. 17 at § 59).

HUD took heed of the many comments regarding the proper status of nonprofit entities

under the SAFE Act, and changed the proposed talthe final rule, HUD stated that the SAFE

2 National Consumer Law Center, National Association of Consumer Advocatamadlat

Legal Aid & Defender Association, National Economic Development Advocacy Project,
National Association of Consumer Bankruptcy Attorneys, Center for Responsitdegeand
Consuner Federation of America
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Act “does not cover employees of bona fide nonprofit organizations who act as loan osginator
with respect to residential mortgage loans outsideommercial context” because such
employees act “for public or antable purposes, and not for the profit of another individual or
entity.” (AR at 24). HUD defined a “bona fide” nonprofit in théinal Rule as one that, among
other thingsmaintainstax-exempt status under section 501(c)(3) of the Internal Revenug Cod
(Id.) HUD listed other criteria for a state to consider when determining whatherganization
is a bona fide nonprofit in 24 C.F.R. 8§ 3400.103(e)(7), including the organization’s purpose,
incentive structure, manner of operation, and loan proddieised. (Seeid. at 36.

C. Current Status Of Enforcement Of The Final Rule

HUD published the Final ®e on June 30, 201lannouncingAugust 29, 2011 as the
effective date. (Id. at 22) Between these two dates, Congress transferred SAFE Act authority
from HUD to the BureauSeeDodd+rank Wall Street Reform and Consumer Protection Act of
2010, Pub. L. 11-203, § 1100, 124 Stat. 2106 (2010) (codified at 12 U.S.C. § 53tgr the
trander, the Bureauheard concerns from state regulators “about the short amount of time
provided for states to ensure compliance with the SAFEirAtght of the final rulé in part
“[b]ecause states may need to make legislative or regulatory changeis tedpective licensing
systems in order to ensure full compliance with the SAFE Act.” (Dkt. No. 26, Ex. iC). |
response, the Bureau decided not to “exercise its authority under the SAFE Act to make
determinationsthat a state does not have in place atesysfor licensing mortgage loan

originators that complies with minimum standards established under the SAFEtifat least



December 31, 2012.”1d.). Accordingly, as of the date of this opinion, the Final Rule has not
gone into effect.

D. This Suit And NACA'’s Related FOIA Action

NACA “provides mortgageelated housing assistance to foand moderaténcome
individuals and communities,” and states it is “the largest HigBified housing counseling
agency in the country, providing approximately 30% of all such housing counseling services.”
(Dkt. No. 17 at T 2). The organization is a corporation witheteempt status under section
501(c)(4) of the Internal Revenue Codéd.)( NACA filed its original complaint in this action
on July 20, 2011 (Dkt. No. 1), and filed its first amended complaint (“Complaint”) on August 24,
2011. (Dkt. No. 17).

In its Complaint, NACA asserts that tigevernment made the abedescribed change
between the proposed and Finall&—adding an exemption for 501(c)(3) organizations but not
for 501(c)(4) ones-specifically to spite NACA because of the organization’s tenacious
advocacy that has often seen them at odds with the governiih@nff 1612). NACA brings
claims against the gernment under the APAor failing to give proper notice that it might
exempt certain nonprofits in the proposed rule, 5 U.S.C. 8§ 706(2)(D), and because the rule’s
exemption of 501(c)(3) organizations but not 501(cdi)anizationss arbitrary and capricious.

5 U.S.C. § 706(2)(A).NACA also states a Fifth Amendment violation because they claim the
Bureau’s adoption of § 3400.103(e)(7) in the FinaleR“lacks any rational basis and was
improperly motivated by personal malice aratifaith retaliation visa-vis NACA.” (Dkt. No.

17 at § 94). Finally, NACA asks for a permaneninction of the SAFE Act regulations, and



seeks another round of notice and comment on the exemptions in Section 3400.01036)
21).

The administrave record filed in this case has never been supplemeaitedugh at one
point NACA sought to supplement. it This Court granted NACA’s Motion for Limited
Expedited Discovery in part to supplement the administrative record with disdovadyance
of apreliminary injunction hearing. (Dkt. No. 15UItimately NACA withdrew its motion for a
preliminary injunction, and only one of the four depositions granted by this Court took place
That deposition has been cited in a rel&@1A actionbefore thisCourtin which NACA seeks
documents from HUD that the organization claims have been improperly withh®eék

Neighborhood Assistance Corporation of America v. U.S. Dep’'t of Housing and Urban

Development No. 1%tcv-1175 (D.D.C. filed June 27, 2011), Dkt. No. 8, at 4 (“On or about
August 25, 2011, NACA, in the relatedse referenced aboliee., this case, No. 1dv-1312],
deposed Michael Motulski (“Mr. Motulski”), the OIG AssistdRegional Inspector General For
Audit (Region 1)...."). However NACA neer moved to add to the administrative record here.
Thus, this Court bases its decision on the original administrative record sdboyittee Bureau.
[I. Motion To DismissUnder Rule 12(b)(1)

A. Legal Standad

The Bureawchallenges NACA's standing tioring this suit under Federal Rule of Civil
Procedure 12(b)(1). The Cowrill address this first becauaefederal court must determine it

has jurisdiction over a case before it can rule on the mekitZahrani v. Rodriguez, 669 F.3d

315, 31718 (D.C. Cir. 2012). A court has subject matter jurisdiction only when a plaintiff



demonstrates: (1) an “injury in fact” that is (a) concrete and particularized prdt{al or
imminent; (2)a causal connection between the injury and the challengedh;aeatid (3) a

likelihood of redressability. Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992).

On a motion to dismiss for lack of subject matter jurisdiction, the plaintiff bears th

burden of establishing that the Court has jurisdicti@@ee Brady Campaign to Prevent Gun

Violence United with the Million Mom March v. Ashcroft, 339 F. Supp. 2d 68, 72 (D.D.C. 2004)

(citations omitted) Under Rule 12(b)(1), the Court may disposthefmotion on the basis of the
complaint alone, or it may consideraterials beyond the pleadings “as it deems appropriate to

resolve thequestion whether it has jurisdiction to hear the cas&¢olaro v. D.C. B. of

Elections & Ethics104 F. Supp. 2d 18, 22 (D.D.C. 20@6itations omitted) While courts have

consideable discretion in handling Rule 12(b)(1) motions, “ordinarily they should be granted
sparingly and with caution to make certain that the plaintiff is not improgertjed a right to
have his claim adjudicated on the merits.” Charles AMmght & Arthur R. Miller, 5B
FEDERAL PRACTICE AND PROCEDURES 1349 at 58 (2004).

B. Analysis

1. “Injury In Fact’ Prong

With respect to the injury element of standibhACA allegesin its Complaint that the
Final Rule has “subjected NACA to onerous loan originator licensure requireraiiich will
cost NACA hundreds of thousands of dollarsSeéDkt. No. 1 at { 10). This is in part, NACA
claims, because the organization currehtlg licensure exemptions from states that will be lost

because of the rule. SéeDkt. No. 31, at 33). By contrast,the Bureau claims that NACA
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“cannot point toany harm—let alone concrete, imminent harathat can be traced to the
violations of law alleged in its complaint.” (Dkt. N®5, at 1).

Economic injury can satisfy the “injury in fact” requiremertlinton v. City of New

York, 524 U.S. 417432-33 (1988). Courts have found standing when an individual or group is

likely to suffer an adverse economic impact as a result of agenion See, e.g.Cal. Forestry

Ass’n v. Thomas, 936 F. Supp. 13, 17 (D.D.C. 1996) (“Plaintiffs’ future economic injury

satisfies the injury ifact requirement.”). This is so even when the economic injury is slight.

SeeNat'l Automatic Laundry & Cleaning Council v. Shultz, 443 F.2d 6&®3(D.C. Cir. 1971).
Here,NACA has sufficiently alleged it will suffer an adverse economiccefie satisfy
the injury in fact requirementNACA states that implementation of the SAFE Act regulations
will remove the exemptions it currently holds from States, and thus the organization would have
to incur additional fees. (Dkt. No. 31, at 33). NACA provided specific informationdiega
the additional expenses it would indarthe affidavit of Giovanni Mejiathe organization’sn-
house counsglwho identified costs associated with applying for, obtaining, and maintaining
licenses in various jurisdictions. (Dkt. No.-31 Mejia Aff. 11 1620). As a result of this
information, this Court concludes that NACAreased operating expenses satisfy the injury in
fact requirement.
2. “Causal Connection” And “Redressability’ Prongs
The Bureau makes essentially three argumambsitwhether there is a causal connection
between the injury alleged by NACA and the conduct of the Bureau, and whether there is a

strong likelihood the injury would be redressed by a favorable decision. ti@®ureau claims

11



that States had requirements for licensing befor&ited Rule, and that NACA “cannot identify
a single jurigliction where” the Final Rule’s distinction between 501(c)(3) and 501(c)(4)
organizationss the cause for them having to pay for mortgagginator licenses. (Dkt. No. 25,
at 17). Secongthe Bureau claims that NACA has incentive compensation practipéace that
require their employees to obtain liseis, even if the Final Uk exempted 501(c)(4)
organizations. (Id. at 18). And third, the Bureau claims that because States are independent
actors, NACA “can do no more than speculate that state legislatures will amankirseto
exempt its employees from licensure if the challenged rule were invalidatield.at 20). The
Court takes thesarguments in turn.

First, NACA identifies several places where it claims Fieal Rule would be the cause
of the organization having to pay for license#&ccording to NACA, at leastMinnesota,
Delaware, and the District of Columbia hageanted the organization exemptions to their
licensing requirements. (Dkt. No. 31, at-3). In addition, NACA recentlyprovided
supplemental evidencinat its employees are conducting mortgage loan origination activities
pursuant to the exemptions afforded by those StateseDkt. Nos. 38 & 39). The Final Rule
requires these States to revoke the exemptions NACA claims it was provigedusB these
exemptions will no longer be available, NACA must now obtain loan originator liseaseork
in those States.For NACA to demonstrate that their injury is traceabl¢hsFinal Rule, they
“must make a reasonable showing that but for defendant[’'s] action the alleggdwiijunot

occur.” Am. Fed'n of Gov't Emps., AFHCIO v. United States, 104 F. Supp. 2d 58, 63 (D.C.

Cir. 2000) (internal quotatiorend citations omitted)Because the Final Rule requires States to

12



revoke the exemptionNACA states it hasNACA mustnow obtain loan originator lienses to
work in those States. Thus the Court finds that NACA has identified jurisdictions wigere t
Final Rule’s 501(c)(3)/(c)(4) distinctias the cause of their injury.

Second, the Bureau fails to demonstrate that NACA'’s incentivization structurafounhs
of the Final Rule. The Final Rule statestths&btate must determine a nonprofit “[clompensates
its employees in a manner that does not incentivize employees to acthathen tthe best
interests of its clients.{AR at 53(proposed 24 C.F.R. § 3400.103%ii)(E))). The States will
make thisdetermination “under criteria and pursuant to processes established tetie (&d.
(proposed 24 C.F.R. 8§ 3400.103(e){ii) According to NACA, their compensation structure
“operates in the best interest of homeowners.” (Dkt. Naatlfy 74. This argument has some
force, since the organization currently claims several exemptions fral@sSThus while the
Bureau claims to have identified one State Watild not allow NACA an exemptiobecause of
their compensation structure (something NAG#nies $eeDkt. No. 31, at 39 n.13)), this is far
from the necessary showing to grant their motion to dismiss.

Third, the issue of whether States act as independent third parties here to defeag standin
for NACA raises issues of both traceability and redressability. The Bustetesthat courts
have been “loath to find standing” when redress depends on policy decisions to be made by

“independent actors not before the courts.” (Dkt No. 25, at 20 (citing U.S. Ecology, l&.v.

Dep't of Interior, 231 F.3d 20, 24 (D.C. Cir. 2010\When a plaintiff alleges injury from the

government’s regulation of a third party, there is a heightened pleading stavittarespect to

standing. Lujan, 504 U.S. at 562Nat’l Wrestling Coaches Ass’n v. Depdf Educ, 336 F.3d
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930, 939 (D.C. Cir. 2004finding that independent decisions of educational institutions meant
that plaintiff could not demonstrate that their alleged injury would be rextteby an

invalidation of the challenged policyiRenal Physicians Ass’n W.S. Dep't of Healtl& Human

Servs, 489 F.3d 1267, 127¢.C. Cir. 2007) (finding that independent actions of climesant
that plaintiff could not demonstrate redressability even if safe harbosust ¥gas invalidated)
However, “an injury worked olne party by another through a third party intermediary may

suffice” to establish standingEmergency CoalTo Defend Educ. Travel v. U.S. Dep't of

Treasury498 F. Supp. 2d 150, 159 (D.D.C. 2007) (citations omitted).
That the Final Rule is directed at States does not defeat NACA'’s standing lemgeal
the Bureau regarding its impact. The States have a different role to play thadgpendent

actors in the cases noted above anigdebn by the BureauSee alsdlaenti v. Clinton 102

F.3d 573, 577 (D.C. Cir. 1996); GrassRoots Recycling Network, Inc. v. U.S. EPA, 429 F.3d

1109, 1112 (D.CCir. 2005); La. Envtl. Action Network v. Browner, 87 F.3d 1379, 1383 (D.C.

Cir. 1996). Here the Final Rule would require Statesevoke exemptions previously prded

to NACA. Unlike the independent actors in cases Nat'| Wrestlingor Renal Physicianghe

States here lack discretionnmaintainexemptions previouslgranted to 501(c)(4) organizations
as a result othe Firal Rule. As opposed tdhe situation in the cases relied on by the Bureau,
here NACA's injury is based on the loss of a preexisting benefit that can no lmngenferred.
And the situation here does not depend on future decisions by the Statesretifi@yged to
remove exemptions, thereby causing NACA to incur the cost of loan originatosdi if it

wishes to continue its work in the relevant jurisdictions. Therefore this Court fiatdBlACA
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has standing to challenge the Final Rule waiitl deny the Bureau’s motion to dismiss under
Rule 12(b)(1).
lll. Summary Judgment

A. Legal Standard

When ruling on a summary judgment motion in a case involving final review of an
agency action under the APA, the standards of Federal Rule of Civil Procedure 56(c) do not

apply because of the limited role of the court in reviewing the administratieedre See

Charter Operators of Alaska v. Blank, 844 F. Supp. 2d 122212®.D.C. 2012). Summary
judgment serves as a mechanism for deciding, as a matter of law, whetlamimistrative
record supports the agency action and whether the agency action is congistehe APA

standard of reviewSeeRichards v. INS, 554 F.2d 1173, 1177 & n.28 (D.C. Cir. 197[M]he

function of the district court is to determine whether or not as a matter of lavitdence in the

administrative record permitted the agency to make the decision it Guoitage Health Sysv.

Sebelius 631 F. Supp. 2d 80, 90 (D.D.C. 2009) (citation omittedhe district court must
“review the administrative record to determine whether the agency’s dewia®arbitrary and

capricious, and whether its findings were basedurstantial evidence.Forsyth Meni Hosp.,

Inc. v. Sebelius, 639 F.3d 534, 537 (D.C. Cir. 2011) (citing Troy Corp. v. Browner, 120 F.3d

277, 281 (D.C. Cir. 1997)).

3 Local Rule 7(h)(1) requires that a party moving for summaiggment attach a

Statement of Undisputed Facts. In cases where judicial review is basegl @oldhe
administrative record, however, a Statement of Undisputed Bawtsé required. LCVR 7(h)(2).
15



B. AdequacyOf Notice Challenge To Final Rule

The parties dispute the adequacy of tle¢ice provided in the proposed rule that there
might be additional exemptions to the definition of a “loan originator.” NACAiesghat the
proposed rule “neither mentioned nor solicited comments about why any nonpraofiptexe
should be limited, as it was, to organizations that aretampt under Section 501(c)(3) of the
Internal Revenue Code, as opposed toetexmpt organizations described under any other
section of the Revenue Code or otherwise recognized by federal law.” NDkB1 at 16).
Since the proposed rule stated that HUD views the term loan originator “broadi@A Nlaims
that anticipating the government would narrow the definition was not reasonalsgdabde.
(Id. at 17). The Bureau, by contrast, states that because the propossgenifieally sought
comment on what it means to offer or negotiate a residential mortgage loaortffpensation or
gain” so as to “determine whether or not a particular individual is subject to itigens
requirements,it provided ample notice about the change made in the Final RaéeDkt. No.
25 at 26; AR at 9. The Bureaualsorelies in part on the fact that many comments to the
proposed rule addressed exemptions for nonprofit organizations. (Dkt. No. 25 at 24).

The APA requires that an agency publish notice of its proposed rulemaking iilir “e
the terms or substance of the proposed rule or a description of the subjects andvuebrest’i

5 U.S.C. § 553(b)(3)see alsAriz. Pu. Serv. Co. v. EPA, 211 F.3d 1280, 1299 (D.C. Cir.

2000); Ethyl Corp. v. EPA, 541 F.2d 1, 48 (D.C. Cir. 1976) (“[N]otice should be sufficiently

descriptive . . . so that the interested parties may offer informed sritiand comments.”).

16



NACA argues thiathe proposed rule failed to provide meaningful notice of an intent to adopt any
nonprofit exemption to the SAFE ActSéeDkt. No. 31, at 15).

The notice and comment process is designed in part to enable agencies to improve the
proposals and make aiges as necessaryAn agency does not violate the APA’s notice and
comment requirements simply by virtue of the fact that its final rule differs fronrafsoped

rule. Nat'l Mining Assoc. v. Mine Safety & Health Admin., 116 F.3d 520, 531 (D.C1897)

(“Agencies are not limited to adopting final rulesemtical to proposed rules.”). And an
agency could not change its proposal based on comments, “an agency could learn from the
comments on its proposal only at the peril of subjecting itself to rulemaking wihdut First

Am. Disc. Corp. v. Commodity Futures Trading Comm’n, 222 F.3d 1008, 1015 (D.C. Cir. 2000)

(internal quotations and citatisomitted) “Instead, renewed notice is required only if the final
rule cannot fairly be viewed aslagical outgrowth’ of the initial proposal.1d. (quotingSmall

Refiner Lead Phas®own TaskForce v. EPA 705 F.2d 506, 547 (D.C. Cir. 1983)“[T]he

logical outgrowth test normallys applied to consider whether a new round of notice and
comment wouldorovidethe first opportunity for interested parties to offer comments that could

persuade the ageynto modify its rule.” Ariz. Pub. Serv., 211 F.3d at 1299 (internal quotations

omitted; emphasis in original) (citirfam. Water Works Ass’n v. EPA, 40 F.3d 1266, 1275 (D.C.

Cir. 1994). “An agency can make even substantial changes from the proposed version, as long
as the final changes are in character with the original schema &ygical outgrowthof the

notice and commerit. Natural Res Def. Council, Inc. v.U.S. EPA, 824 F.2d 1258, 1283 (1st

Cir. 1987) (internal quotations and citations omitted).
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The Final Rule at issue in this case is a logical outgrowth of the proposedTiude
proposed ruleequesteccomment on what it means to offemeortgage loan “for compensation
or gain’ As a direct result, interested partmsnmented on whethan exemption to the SAFE
Act should be providedor nonprofit organizations NACA states that the proposed rule “is not
something that brings visions of new exemptions to the mind of any reasonable’” r¢&aer
Dkt. No. 31,at 19). This clainaspersea wide range of interestgrrties who read the proposed
rule, saw the possibility of new exemptioradwrote to the agency requesting theBeesupra
Part I.B. That NACA did not provide a comment advocating for an exemption on its own behalf
does not mean that a new round of notice and comment is required.

NACA also takes issue, to no avail, with the Bureau’s consideration of and reliance on
thecomments submittedWhile comments cannot be a substitute for adequate notice, our Circuit

has acknowledgethat comments may be reflective aflequatenotice. SeeHorsehead Res.

Dev. Co. v. Browner, 16 F.3d 1246, 1268 (D.C. Cir. 1994gre the volume and substance of

the comments support the Bureau’s contention that notice was indeed adequate. Asoweted a
many comments sought exemptions for nonprofit organizations, including expliaipgees

for 501(c)(3) organizations. (AR at-8®7). These included comments from many of the key
actors involved in this area, such as regulators and members of Congress involved itirige dra
of the SAFE Act. Therefore this Court finds no violation of the APA’s notice and comment

requiremerd.
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C. Arbitrary and Capricious Challenge To Final Rule

Under the Administrative Procedure Act, a court must “hold unlawful and set aside
agency action” that is “arbitrary, capricious, an abuse of discretion, or ddberot in
accordance with law.” 5 U.S.C. 8§ 706(2)(A). This standard ‘ikighly deferential” and

“presumes the validity of agency actionAT&T Corp. v. F.C.C., 220 F.3d 607, 616 (D.C. Cir.

2000). A court should reverse the agency’s decision only if it is “not supported by sabstanti

evidence, or the agency has made a clear error in judgment.” Kisser v. Cisnerd] 645;

619 (D.C. Cir. 1994). “[A] court is not to substitute its judgment for that of the ageMoygr

Vehicle Manufactures Assn of United States, Inc. v. State Farm MaltAutomobile Insirance

Co, 463 U.S. 29, 43 (1983), and should “uphold a decision of less than ideal clarity if the

agency’s path may reasonably be discerned.” Bowman Transp., Inc. v. ArBestaBreight

Sys, Inc., 419 U.S. 281, 286 (1974).

The Bureau established a distinction between the treatment of nonprofits in the Final
Rule based on a reasonable interpretation of the SAFE Act. The Act’s licensing resptsem
apply to those engaged in the business of a mortgage loan originator “for compensation or gain.”
12 U.S.C. 8 5103(3). By interpreting this to mean organizations working “exclusivgiulblic,
charitable, or family purposgs(AR at 23, the Bureau followed the logic of commenters
specific to theproposed rule, as well as the longstanding statutory distinction between

nonprofits. NACA’s contentionthat “the administrative record reflects a complete failure” to

explain the distinctioletween nonprofits ignores thecord. (Se®kt. No. 31, at 25).
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The administrative record includes comments that advocate for an exemption for
501(c)(3) groups, but cauticagainstan exemption for nonprofits generally. As noted above,
CSBS and AARMR play a critical role in this area, and their comm#msefoe carry
considerable weight. While they advocated for the exemption of nonpnofitseir joint
comments they did so with an important caveat: “state regulators recognize the potential fo
abuse of the noprofit status and do not endorse the adoption of a blanket exerfp{®R at
67). The commente®f CSBS and AARMRonly mentionedan exemption for Section 501(c)(3)
organizations as did others. Seeid.; see alsp e.g, AR at 9495 (comments of National
Consumer Law Center et al.)NACA claims that 501(c)(4) organizations are “just as public
oriented as their Section 501(c)(3) counterparts.” (Dkt. No. 31, -@®0PR9 But this is not
necessarily the case, as the Internal Revenue Sets®E has noted Seelnternal Revenue
Service, Social Welfare: What Does It Meah®p://www.irs.gov/publ/irs-tege/eotopicg81.pdf
(“One of the major distinctions between section 501(c)(3) and section 50Iqmé&hizations is
the amount of activity that may be devoted to non-exempt purposes.”).

The U.S. Cods myriad examples oftreating 501(c)(3) and 501(c)(4) organizations
differently lends additional support to the Bureau’s argument. In turn, were this Court to find
that dstinguishing between nonprofits based on crtezstablished in the tax cotlere was
arbitrary and capricioygshis would open the door to claims that Congress was arbitrary and
capricious in passing the Equal Access to Justice Act, the-Bradtk Wall Street Reform and
Consumer Protection Act, the Credit Repair Organizations Act, and the Housing andidigmm

Development Act. $eeDkt. No. 25 at 289). This Court declines to take such an action.
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Using a distinction that NACA concedes “may certainly pass the rat@sss test governing
Congressinal legislative distinctions”seeDkt. No. 31 at 30 n.6) does not suggest that the
Bureau acted irrationallywhile making regulatory distinctionsspeciallygiven the wide latitude
given to policymakers “in creating classifications and distinctions” base@ostatus. See

Regan v. Taxation With Representation of Washington, 461 U.S. 540, 547 (1983).

NACA claims that comments in the administrative record that explicitly discuss the
relationship between licensure requirements under the SAFE Act and 501(c)(3) atat
“provide the same unreasoned and unexplained conclusion as that adopted by HUD in the Final
Rule—that any SAFE Act exemption should be grantedemployees of Section 501(c)(3)
organizations.” (Dkt. No. 3Jat27 n.4). NACA asks this Court not merely to find the Bureau’s
actions as “unreasoned and unexplained,” but to find the comments of state regukiorgsag
consumer groups, nonprofit organizations, and members of Congress as “unreasoned and
unexplained” as well.(Id.) Fundamentally, the problem with this argument is that the course
argued for by commenters and ultimately adopted by the Bureau is, as descubed ab
reasoned, explaide and based on the SAFE Act. Therefore this Court finds that the Bureau’s
Final Rule is not arbitrary and capricious.

IV. Equal Protection Claim

A “class of one” Equal Protection claim is essentially a claim of unfair treatmimt.

properly plead aclass ofone” Equal Protection claim, a plaintifiust demonstrate they have

“been intentionally treated differently from others similarly situated aatttiere is no rational

basis for the difference in treatmenill. of Willowbrook v. Olech, 528 U.S. 562, 564 (2000)
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(per curiam) see als&elley v. District of ColumbiaNo. 162014 (PLF), 2012 WL 4465849, at

*5 (D.D.C. Sept. 282012) Grove, Inc. v. U.S. Dep't of Traps 578 F. Supp. 2d 37, 48 (D.D.C.
Y pp

2008) Both of these two elementsffdrential treatment and no rational basise “essential.”

3883 Conn. LLC v. District of Columbia, 336 F.3d 1068, 1075 (D.C. Cir. 2003). “Even if

subjective ill will is anecessaryondition for a classf-one claim, it is not a sufficient one.”

Jicarilla Apache Nation v. Rio Arriba Cntyl40 F.3d 1202, 1210 (10th Cir. 20@émphasis in

original). The rationality of a government regulation “is accorded a strong presumption of
validity, and the burden is on the one attacking the [governmental] arrangement to negative
every conceivable basis which might support it, whether or not the basis has a foumdidieon i

record’ Tate v. District of Columbia627 F.3d 904, 910 (D.C. Cir. 2010nternal quotations

and citations omitted).
Since Olechthe U.S. Supreme Court has revisited “class of one” claimhsone time, in

a case brought by a government employee alleging wrongful termind&imgquist v. Or. Dep’t

of Agric., 553 U.S. 591 (2008).Many welcomed a review dDlechin part because of the
concernthat thecase haapened up the potential fanmeritorious “class of one” claimsSee,

e.q, Robert C. Farrell, The Equal Protection Class of One Claim: Olech, Engquist, and the

Supreme Court’'s Misadventure, 61C.L. Rev. 107 (2009). While itself dealing onlywith the

employment contextEngquistdoes signal a slight retreat fro@lech The case notes that
government action often involvesdiscretionary decisionmaking based on a vast array of
subjective, individualized assessments suchcases the rule that people should’treated

alike, under like circumstances and conditioiss not violated when one person is treated
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differently from others, because treating like individuals differentlynis@cepted consequence
of the discretion gmted.” Engquist, 553 U.S. at 603.

With that background in mind, this Court now turns to the specific “class of onef’ ata
issue in this case. ifst a word on the procedural posture of the claifthe Bureau filed a
Motion to Dismiss or, in theAlternative, for Summary Judgment. (Dkt. No. 25). The
government moved to dismiss on the standing issue, discussed above, and moved for summary
judgment on the merits, including the “class of 'onkaim. In their opposition, NACA stated
that “Defendans challenge to NACA'Due Process/Equal Protection (‘Constitutiopalaim
must be considered a motion to dismiss, pursuant to Federal Rule of Civil Procedure.12(b)(6)
(Dkt. No. 31, at 40) (citation omitted)NACA states this is in part because therdzw has,
“among other things, fail[ed] to file a statement of undisputed material factbioh WACA
may respond.” I¢l. at 32 n.7). Because this Court finttee Final Rule satisfies the APA
arbitrary and capricioushallenge,as discussed belowo addiional facts are necessary to
address théclass of one” challengeThus under LCR 7(h)(2), the “class of one” challenge can
beaddressed on summary judgment based oadhenistrativerecord presenteas well

However the decision would be the same were the Court to decide under Rule 12(b)(6).
The reason the decision would be the same is becauskscussed abovehe Bureau’'s Final
Ruleis not arbitrary and capricioumndtherefore cannot be said to be irration8keeTate 627
F.3dat 910. In this case, the Bureau has supplied several redsotize Final Rule, including
the fact that 501(c)(33nd 501c)(4) organizations have different statutory rules and are therefore

distinguishedin many statutesas well as the fact that many commenteisoaated forthe
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exemptionthat appeared in the Final Rule‘The task of classifying persons for benefits
inevitably requires that some persons who have an almost equally stramgtaléavored
treatment be placed on different sides of the line, andatttehat the line might have been

drawn differently at some points is a matter for legislative, rather tharigldionsideration.”

U.S. R.R. Retirement Bd. v. Fritz, 449 U.S. 166, 179 (198@¢rHal quotations and citations

omitted). Because thaecord evinces a rational basis for the rule, and consistent with the
developing case law in this area, NACA'’s “class of one” claim must fail.
CONCLUSION
For the foregoing reasonBefendant’'sMotion to Dismiss or, in the Alternative, for
Summary JudgmentDkt. No. 25) isDENIED IN PART and GRANTED IN PART, and
NACA’s CrossMotion for Summary Judgment (Dkt. No. )3is DENIED. An Order

accompanies thislemorandum.
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