HUMANE SOCIETY OF THE UNITED STATES v. BLANK et al Doc. 66

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

THE HUMANE SOCIETY OF THE UNITED
STATES, ETAL .,

Plaintiffs Civil Action No. 11-01414(BJR)

V.
MEMORANDUM OPINION

PENNY PRITZKER , in her official capacity as
Secretary of CommerceT AL .,

Defendans.

[. INTRODUCTION

Before the Courtare motions for summary judgment by the partiBsaintiff Humane
Society of the United States’ (“HSUS.)Plaintiff WildEarth Guardians’(“Wild Earth”) and
Defendants Penny PritzkeYationalMarine Fisheries ServiggNMFS”), and Eric C. Schwadb
Upon consideration of the parties’ arguments, the relevant case law, and theeaurid, the
Court grantsPlaintiffs’ Motions for Summary Judgment and denies Defendants’ Motion for
Summary Judgment.

IIl. PROCEDURAL BACKGROUND

The instant case was filed on August 4, 2011, by PlaiRt§JS. On September 29,
2012, this case was consolidated with two otheatedl cases\ildEarth Guardians v. Blank
Civil Action No. 111417, andHumane Society of the United States v. Bla&@ikil Action No.
11-1407. On June 14, 2013, this case was transferred from the Honorable Richard W. Roberts to

the undersigned.

! Defendant NMFS is the agency responsible for reviewing the petittdasue in this case. Defendant Pritzker is a
party to this action in her official capacity as Secretary of Commerce. DefeSclambab is a party to this action in
his official capacity as Assistant Administration for the NationaliMaFisheries Service.
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This case concerrihreerulemaking petitioafiled by the gaintiffs. Two petitions, filed
separately by HSUS and WildEarth, requested that NMFS list the porbearkeastendangered
or threatened pursuant to the terms of the Endangered Species Act, 16 U.S.C. &8 4631,
HSUS’ petition sought listing of the Northwest Atlantic population of porbeagidsle
WildEarth’s petition sought listing of the porbeagle shark without limitation to a gpecif
geographic population. NMFS denied the petitionsthat initial 90day stage of review,
discussed in more detail belowrlaintiffs brought suit in this Coutb challenge the denial of
their petitions Presently before the Court are the parties’ enastons for summary judgmeft.

[ll. LISTING PETITION PROCEDURE

The ESA permits any person to submit a petition to list, delist, or reclassifyiasspsc
threatened or endangerédThe determination regarding a listing petition follows a theege
process. First, upon receiving a petition, the Secretary shall, “[tjom#@m@mum extent
practicable, within 90 days . . . make a finding as to whether the petition presents slibstant
scientific or commercial information indicating that the petitioned action may banted.” 16
U.S.C. § 1533(b)(3)(Af. NMFS’s regulation implementing the ESA defines “substantial

information” as “that amount of information that would lead a reasonable person teelibaé

> The Court has already ruled ¢#SUS’s petition to list the porbeagle shark as a “Prohibited Shark Species”
pursuant to the Magnusedtevens Fishery Conservation and Managemen{"M3$A"), 16 U.S.C. 88 180kt seq
On January 31, 2014, the Court granted Defendants’ summary judgment a€ tddhas.

* The Endangered Species Act (“ESA”), 16 U.S.C. §§ 188%eq, requires that the Secretary of Comma(tene
Secretary”) determine whether any species is “threatened” or “endangered.” €68J1533(a)(1). The Secretary
of Commerce is responsible for administering the ESA with regandogi marine species, while the Secretary of
the Interior is responsible for administegyithe ESA as it pertains to terrestrial and freshwater speSesl6
U.S.C. § 1532(15); 50 C.F.R. WW 17.11, 402.01(hjan v. Defenders of Wildlif&604 U.S. 555, 587 n.3 (1992).
The Secretary has delegated this authority to NMFS, although the eé8g¢dsetiltimately responsible for listing
decisions. See C & W Fish Co., Inc. v. Fo331 F.2d 1556, 1558 (D.C. Cir. 1991). A species is “endangered” if it
is “in danger of extinction throughout all or [a] significant portafrits range.” 16 U.S.C. § 1532(6). A species is
“threatened” if it is “likely to become an endangered species in the foresedabde’fl6 U.S.C. § 1532(20).



the measure proposed in the petition may be warranted.” 40 C.F.R. § 424.14(b)(1). The
Secretary’s finding at this initial stagekisown as a “9@ay finding.”

In making a 90-day finding, the Secretary must consider whethgetition:

(i) Clearly indicates the administrative measure recommended and gives the

scientific and any common name of the species involved;

(i) Contains detailed narrative justification for the recommended measure,

describing, based on available information, past and present numbers and

distribution of the species involved and any threats faced by the species;

(i) Provides information regarding the status of the species over all or a

significant portion of its range; and

(iv) Is accompanied byppropriate supporting documentation in the form of

bibliographic references, reprints of pertinent publications, copies of reports or

letters from authorities, and maps.
50 C.F.R. § 424.14(b)(2).

In the instant case, NMFS made a negatival®p finding with regard to the petitions
presented by HSUS and WildEarth. When a negativeéa®inding is made, no further action
is taken by the Secretary and the negative finding is considered a final agéony

If the Secretary makes a positive finditingit the petition “presents substantial scientific
or commercial information indicating that the petitioned action may be warranted @@ tlay
stage,the Secretary moves to the second step of the listing process, theoftR decision,”
wherein the Secretary “shall commence a review of the status of the speciesembacerishall
make, within 12 months of receipt of such petiti@ndetermination ofhe appropriate action to
be taken and publish notice in the Federal Register regarding said action. 50 &.F
424.14(b)(3).

In making a listing determination (at the-afonth decision stage), the ESA states that:

[tlhe Secretary shall . . . determine whether any species is an endangered species

or a threatened species because of any of the following factors

(A) the present or threatened destruction, modification, or curtailment of its

habitat or range;

(B) overutilization for commercial, recreational, scientific, or educational
purposes;



(C) disease or predation;

(D) the inadequacy of existing regulatengchanisms; or

(E) other natural or manmade factors affecting its continued existence.
16 U.S.C. § 1533(a)(1). In evaluating a petition, the Secretary is to make a datiemin
accordance with the above factors “solely on the basis of the best scientificmameroial data
available to him .. ..” 16 U.S.C. § 1533(b)(1)(A). The Secretary must list a specigiia
of the criteria is met.Sw. Center for Biological Diversity v. Babbi#]5 F.3d 58, 60 (D.C. Cir.
2000). If the Secretary deteines that the petitioned action is warranted due to one of the
criteria being met, the Secretary must publish a proposed regulation in thal FReelgister to
implement the action. 50 C.F.R. § 424.14(b)(3).

Finally, at the third stage in the listing pess, the Secretary promulgates the final listing
determination. 16 U.S.C. § 1533(b)(5).

IV. STANDARD OF REVIEW

This Court reviews NMFS’s final actions under the “arbitrary and capististandard of
review. Under this standard, as set out by the Administrative Procedure Act (JAPAJ.S.C.
88 500, et seq. a court shall*hold unlawful and set aside agency action, findings, and
conclusions found to be . . . arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law . . . .5 U.S.C. § 706(2). To meet the requirements of the Ald/ggency
must “examine theelevant data and articulate a satisfactory explanation for its actie@C v.
Fox Television Stations, Incl29 S. Ct. 1800, 1810 (2009) (quotikigtor Vehicle MfrsAss’'n
of U.S., Inc. v. State Farm Mut. Auto. Ins. C#63 U.S. 29, 43 (1983)). An agency acts
arbitrarily and capriciously where “the agency has relied on factorshw®ongress has not
intended it to consider, entirely failed to consider an important aspect of the prolikneg ain

explanation for its decision that runs counter to the evidence before the ,agenisyso



implausible that it could not be ascribed to a difference in view or the produgeotya
expertise.” Arent v. Shalala70 F.3d 610, 616 (D.C. Cir. 1995) (quotiktptor Vehicles Mfrs.
Ass’n 463 U.S. at 43). This Court’s review of the action “must be searching and careful, but the
ultimate review is a narrow one.Marsh v. Oregon Natural Res. Counall90 U.S. 360, 378
(1989) (internal quotations and citation omitted).

The parties have filed crossotions for summary judgment. “Summary judgment is the
appropriate mechanism for deciding, as a matter of law, whether an aggiocyis supported
by the administrative record and consistent with the APA standard of reviglwe’ Ocean Inst.
v. Gutierrez 585 F. Supp. 2d 36, 41 (D.D.C. 2008) (citigttering Found. of Am. v. Springer
498 F. Supp. 2d 203, 207 (D.D.C. 2007)). The court’s inquiry “is confined to reviewing the
administative record.” Blue Ocean585 F. Supp. 2d at 41 (citifgorth Carolina Fisheries
Ass’n, Inc. v. Gutierres18 F. Supp. 2d 62, 79 (D.D.C. 2007)).

V. FACTUAL BACKGROUND

The porbeagle shark (“porbeagleDafnna nasusis a shark in the familf.amnidae
known as mackerel sharks. AR 000010. Porbeagles inhabit the North and South Atlaantic Oce
the southern Indian Ocean, the Southern Pacific Ocean, and the Antarctic Ocean. AR 000011.
Porbeagles are loAyed sharks, having a lifespan tfentyfive to forty-six years. Females
reach sexual maturity at thirteen years and give birth to two to sixiofjspfter a gestation of
between eight and nine months. AR 000012. The parties agree that porbeagles areddasider
have a low rate of reproductidmecause of the late onset of sexual maturity. AR 000012,
ARO000033. Porbeagles have been heavily fished and used for human consumption in North

America and the Mediterranean. AR 003338. Since 1961, the Northwest Atlantictioopola



porbeagles hadrasticallydeclined by 90%to approximately.1,000 to 14,000 individualsAR
003337, 003839.

According to PlaintiffHSUSand to assessments conducted by the International Council
for the Exploration of the Seas (ICES) and the International Commission footisei@ation of
Atlantic Tunas (ICCAT), porbeagles in the Northeast and Northwest AtlangarOconstitute
distinct populations with very limited transatlantic migration. AR 000011, 0006RRintiff
HSUS also presented evidence that there is no evidence of genetic exchange betWesth t
Atlantic and southern hemisphere populations. AR 000011. In its negattiregfiregarding
Plaintiffs’ petition, Defendant NMFStated that there was “conflicting scientific evidence
regarding whether DPSs [Distinct Population Segments] of porbeagle shaks. . [g]iven the
conflicting evidence from the tagging and genel@ta, without a more thorough analysis it is
unclear as to whether porbeagle shark DPSs exist.” AR 0006&bvever, in its negative
finding NMFS did consider whether there was substantial evidence supportingtitige dis
porbeagles as a whole or asR®D Id.

Defendant NMFS determined that the best source of data concerning the pedssrufst
the porbeagle shark was the aforementioned ICES/ICCAT joint stock ass¢éssanductedh
2009. AR 00383(B886; AR 000695. At an internal NMFS meetingdiscuss the petitian
NMFS summarized the assessment and, in NMFS’ wdais)d “that the stock assessment
indicated that the stocks are stable or increasing and that overfishing is notngCtu#R
000082. NMFS used similar language in denying thidéige, stating that “stocks are depleted . .
. [but] stocks are stable or increasing in size (ICES/ICCAT, 2009).” AR 000697.

The ICES/ICCAT assessmegtouped the porbeagle population irftur population

groups: Northeast Atlantic, Northwest AtlantiSouthwestAtlantic, and Southeast Atlantic



With respect to the Northwest Atlantic, the assessroentluded that, in 2009, the porbeagle
population was from 9803% of its population in 2001, with the population of mature female
porbeaglesanywhere frsm 83103% of their 200level. AR 003839 In other words, the
population in general might have declined marginally, remained stable, or grongmalig,
while the population of mature females might have declined by 17% or increased bih&%.
assessment discussed Canadian reports indicating that “biomass is depletebemw®ysy®,
although recent fishing mortality is also belowsk’ . . . [dlespitethis, stock rebuilding is
projected to take decades due to the low productivityhef dpecies. AR 003842. The
assessment concluded tlthe Commission should adopt management measures that support
the recovery objectives of the Canadian Management Plan-ddaghfisheries should not target
porbeagle . . . [aJreas known to have high abundance of important life history stages .d . shoul
be subject to fishing restrictions.” AR 00384B.its denial of Plaintiffs’ petitions NMFS found
that the data indicated that “biomass is currently increasing, and ovagfighino longer
occuring.” AR 000697.

With respect to the Northeast Atlantic, the assessomrdluded that “current biomass is
below Bysy and that recent fishing mortality is near or possibly abayg,.F AR 003842.
Further, ICES “consider the stock to be depleted.” .ld. The assessment recommended that
“[s]ustained reductions in fishing mortality would be required if there is to rye séock
recovery” and that therefore “the Commission should consider adopting TACs wbictiepa

high probability of allowing stock rebuildingAdditionally, the Commission should consider

® This population level corresponded to approximately 12% to 16% of the 1961 populatiorofe%&|000 to
14,000individuals. AR 003839.

® Biomass Maximum Sustainable Yield, that is, the biomass (tota-bethht) of fish population that will permit
the fishingmaximum sustainable yield (catohFysy) to be taken indefinitely. AR 003837.

" Fishing Maximum Susinable Yield, that is, the maximummount of fishing mortality that will permit a
population to reach B&y. Whenfishing mortality is abové&ysy, then more than a sustainable portion of the stock is
being remove per year and the population is movingydvean a sustainable biomag¢Bysy). This is also referred

to as “overfishing.” Defs.’ Mot. at 5.



restricting fishing activities in areas known to have a high abundance of ampbfé-history

stages . . . [n]ations . . . . should consider adopting further management measures to reduce
fishing mortaity.” 1d. NMFS stated in its denial of Plaintiffs’ petitions that “current
management efforts are likely to result in the stock remaining faithjestaAR 000696.

With respect to the Southwest Atlantic, the assessment noted that data was limited, bu
thatthe available data suggested potential decline in porbeagle abundance in the SW Atlantic
to levels belowmaximum sustainable yield] AR 003841. The assessment further noted that
“depletion leveldare] below[maximum sustainable yieldnd fishing mortality rates above
those producingmaximum sustainable yieldBut catch and other data are generallylimaed
to allow definition of sustainable harvest levels. Catch reconstruction inditeteseported
landings grossly understimate actual landings.ld. The assessment recommended that the
Commission “consider adopting precautionary measures, including restristiegds affecting
the stock(s) . . . .” In its denial of Plaintiffpetitions NMGS acknowledged that the stock was
depleted and fishing mortality rates were above MSY, but emphasized that ‘elafanarally
too limited to allow definition of sustainable harvest levels.” AR 000696.

With respect to the Southeast Atlantic, the assessment noted that data was toatidhited
that while “catch rate patterns suggest stability since the early 1998strénd could not be
viewed in context due to lack of data and was “not informative on current levels retative
svmsy.” AR 003841. In its denial NMFS repeated that data was too limited, but emphasized that
“available catch rate patterns suggest that this stock has stabilizedAR.Q00696.

With respect to the porbeagle population in general, NMFS concluded thatabdwail
information indicates that porbeagle shark population trends are stable or ngrgasially,

and that protections for the species are increasing in these areas as well; thbeefoagtions



do not present substantial information indicating thatpetition actions . . . may be warranted at
this time.” AR 000698.Based on its conclusipfNMFS denied Plaintiffs’ petitions at the 90
day stagé.
VI. ANALYSIS

Plaintiffs main argument concernike lower burden of proof required by the Secretary to
make a positive 9day finding versus the level of evidence required to make a listing
determination at the 1@onth stage. Plaintiffs argue that NMFS improperly appliedlthe
month determinatiostandard to their petitions at the-8@y finding stage. Plaintiffs point to
the language of 16 U.S.C. § 1533(b)(3)@nd available casaw in arguing that[t]he only
guestion before [NMFS] when it conducts ad®) review is whether the petitioned actmay
be warranted not whether iis warranted” Ctr. for Biological Diversity v. Kempthorn2008
WL 659822, at *9 (D. Ariz. Mar. 6, 2008kiting 16 U.S.C. 8 1533(b)(3)(A) The court in
Kempthornedetermined that the application of the-rh®nth determination’s evidentiary
standard at the 9@ay review stage was arbitrary and capriciousl (holding that “the
application of an evidentiary standard requiring conclusive evidence in the conteQ0-ofag
review is arbitrary and capricious.”)Plaintiffs also argue thalMFS itselfhas acknowledged
the lower evidentiary requirement for 29-day finding as NMFS has described thevel of

evidence requiredo “lead areasonable person to believe that the measure proposed in the

® Plaintiff HSUS also presented evidence in its petition that the habitat of thegote (particularly the Northwest
Atlantic DPS) is under threat from coastal pollution, including mercurgffuwarming ocean waters due to climate
change, and ocean acidification. AR 000Q@D®020. Plaintiffs also presented evidence that current international
fishing levels may exceed maximusustainable yield. AR 0000Z®0026. Plaintiff WildEarth also poid to
evidence from a 2004 study of the Committee on the Status of EndangerdileVifidCanada (COSEWIC)
stressing the low yearly reproductive rate of the porbeagle, apptekn@03%6. AR 003071. In its denial of the
petitions NMFS responded by again emphasizing its position statks were generally stable or increasing in
biomass.” AR 000698. NMFS reasoned that because stocks were stableeasimgrthe negative effects rino
habitat degradation and fishing were not significaltt. Because the Court’s determination in this case is based
upon the standard of review applied by Defendant NMFS at ttm@&tage, the Court does not delve further into
these evidentiary issues.



petition may be warrantéd For instance, NMFS has stated that in evaluating petitions at the 90
day stage, it does not “subject the petition to critical review.” 71 Fed. Reg. 66429814,
2006). NMFS has also acknowledged that past judicial decision have establishegétdbta
need not establish a ‘strong likelihood’ or a ‘high probability’ that a specietheyr ¢hreatened
or endangered to support a positive 90-day finding.” 79 Fed. Reg. 4,877 (Jan. 30., 2014).
Plaintiffs cite a number ofases in suppodf their position. See Moden v. FW281 F.
Supp. 2d 1193, 1204 (D. Or. 2003) (“the standard for evaluating whether substantial imformati
has been presented by an ‘interested person’ is not dwerlensome, does not require
conclusive information, and uses theasonable persbito determine whether. .. action may be
warranted.”);CBD v. Kempthorne2007 WL 163244, at *47 (N.D. Cal. 2007)finding that the
“may be warranted standard . . . seems to require that in case of such contradidenge, the
Service must defer to information that supports [the] petition’s position . . . the &shoald
make the [90-day] finding and then proceed to the more-searching next step in thecE&s.”
(internal quotations omitted)yV. Watershed$’roject v. Norton 2007 WL 2827375, at *5
(reversing denial of petition and finding that “[w]hat is required at thigesta . is a review of
the Petition for determination of whether it presestibstantial information indicating to a
reasonable person that thetitioned action may be warranted . . . [t]his standard . . . does not
require conclusive evidenc¢g(internal citations omitted)CBD v. Morgenweck351 F. Supp. 2d
1137, 1140 (D. Colo. 2004) (setting aside negatival®p finding where agency improper
required a high level of evidence warrant further considerationfolorado River Cutthroat
Trout v. Kempthorne448 F. Supp. 2d 170, 176 (D.D.C. 2006) (Friedman halding that the

90-dayfinding stepis intended tde a “less searching review”Based on this case laand the

10



evidence presented in their petitipnBlaintiffs argue thatNMFS acted arbitrarily and
capriciously in returning a negative 90-day finding.
A. Distinct Population Segments

First, Raintiffs’ argue that NMFS erred in requiring conclusive evidence regarding the
existence of “Distinct Population Segments” (“DPS”) of porbeagle sharks.particular,
Plaintiffs point to NMFS5 statement that “conflicting scientific evidence regarding whether
DPSs [Distinct Population Segments] of porbeagle sharks exist . . . [g]ivecotifkcting
evidence from the tagging and genetic data, without a more thorough analysiacdtaar as to
whether porbeagle shark DPSs exist.” AR 000695. Plaintiffs argue that NMgjfuly
concluded thathere was no “substantial information” regarding the existence of a Nesthw
Atlantic DPS and that NMFS required a higher degree of evidence than “that amount of
information that would lead a reasonable person to believe that the measure proposed in the
petition may be warranted.” 40 C.F.R. § 424.14(b)(1). The Court agrees. NMFS aclgeswled
in its denial of Plaintiffs petition that there is “conflicting scientific evidencejarding the
existence of porbeagle DP381d suggested the need for a “more thorough analyBIMFS’s
own conclusion regarding the need for more thorough analysis suggestsd¢habnable person
might conclude thdta review of the status of the species concervealS warranted As such,
NMFS acted arbitrarily and capriciously appling an inappropriatehgtringent evidentiary
requirement at the 9@ay stage 50 C.F.R. § 424.14(b)(3).

The parties spend a significant portion of their briefs arguwmgether NMFS’
determination regardinthe existence of porbeagle DPSs was corrdtthile NMFS’ erred in
applying an inappropriate evidentiary standard to the DPS determinalidaS Mid, in fact,

consider in its denial of the petitions whether there was substantial evidence sgppuweti
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listing of porbeagles as a whole or as a DPS, stating that “in order to begthorou we
considered whether the petitioners presented substantial evidence indicatitfiet petitioned
action for the full species or for the DPS as proposed . . . mayalranted.” AR 000695
Accordingly, while NMFS erred in its conclusion that, at thed@§ finding stage’conflicting
evidence” permitted it to determine that Plaintiffs had failed to prevent “substewvitience”
regarding the existence of porbeagle DPSs, NMFS acted prapleely it went on to evaluate
Plaintiffs’ petitions with regard tdoth the whole population of porbeagles ortaghe DPSs
proposedy Plaintiffs.

B. ICES/ICCAT AssessmentSupports Plaintiffs’ Petitions

The parties differ sharply in their interpretation of thata provided by the 2009
ICES/ICCAT joint stock assessment, which NMHk&entified asthe best source of data
concerning the porbeagle. AR 000695Plaintiffs argue that their petitions contained
“substantialevidencedrawn from the ICES/ICCAT assessment to indicatelisi@g might be
warranted, thus requiring that NMFS make a positiv@®p finding. Instead, Plaintiffs argue,
NMFS improperly applieca higher evidentiary standard at thedH#y stage, discounting the
evidence relied on by Plaintiffs while chefpicking the2009 assessment to provide a more
optimistic view of the evidence than was warranted.

In assessing the Northwest Atlantic porbeagle population, the ICES/IC@pdrt
concluded that, in 2009, the porbeagtpulationwas between 95 percent and 101 peroéiits
population in 2001.AR 00015 Theassessment concluded that population of mature female
porbeagleswhich Plaintiffs contend best reflects the effective population size, wasdre®@e
and 103 percent of 2001 values, and that regowérthe stock could take “decadés AR

000015, 003590003842. (FAO guidance for evaluating aquatic species for listing under

12



CITES) The assessment also stated that “[rlecent biomass appears to be increasing.” AR
003842. NMFS, in denyinthe petitionsjnterpreted this data as establishing tisabcks are
depleted . . . [but] stocks are stable or increasing in size (ICES/ICCAT, 2009).000697.
However, Plaintiff WildEarthcorrectly points out that under both these measurements “the
potential of a dcrease is great than the potential for growth. Pl. WildEarth’s Mot. at 2.
other words, thalreadylow populationof porbeagles in 2001 may hadeclined marginally,
remained stable, or grown marginally, while the population of mature femalgisave declined
by up to seventeen percent, or grown by three percent. Accordingly, the likelihoodiraé dec
the porbeagle population in the Northwest Atlantic was higher than the likelihood of growth or
stability. Supporting this view of the datalSES/ICCATs recommendtion of the adoption of
management measures to support recovery of the porbeagle population, including fishing
restrictions in certain areas. AR 003843.

NMFS did not acknowledgéhe possibility that the porbeagle population ha<ldesd
and appears to have considered only the most optimistic view of the assessment (i.e., that
population was on the risegtatingthat “stocks are depleted . . . [but] stocks are stable or
increasing in size (ICES/ICCAT, 2009).” AR 00069WMFS focwsed on, and repeated, the
statement in the assessment that “[rjlecent biomass appears to be incred@ghmbtp”such a
conclusioncertainly reflects a permissible view of the evidensere Plaintiffs required to
establish conclusive evidence of porbeagldide, Plaintiffs need only establish “that amount of
information that would lead a reasonable person to believe that the measure propbsed in
petition may be warrantéd Data in the ICES/ICCAT assessmamdicates that it is more likely
than not thathe alreadylow population of porbeagles, particularly mature females, has declined.

NMFS failed to articulate why this evidence wasufficient totrigger a positive 9@ay finding

13



requiring further study While the Court is required to defer to theeagy’s technical expertise
in areas of scientific specializatiothe Court is not required to ignore simple probabiliee
Ethyl Corp. v. EPA541 F.2d 1, 36 (D.C. Cir. 1976) (en bandYMFS acted arbitrarily and
capriciously in applying the wrong evidentiary standard at th&la§0stage and ignoring
evidence that the porbeagle population in the Northwest Atlantic faces a skelifgpdd of
decline.

Similarly, with respect to the Northeast Atlantiopulation of porbeagle$CES/ICCAT
concluded that “current biomass is belpwaximum sustainable yieldnd that recent fishing
mortality is near or possibly abojymaximum fishing mortality] AR 003842. The assessment
recommended that “[s]ustained reductions in fishing mortality woellceuired if there is to be
any stock recovery” and that therefore “the Commission should consider adoptingvhigbs
provide a high probability of allowing stock rebuilding . [and] should consider restricting
fishing activities. . [n]ations . . . . should consider adopting further management measures to
reduce fishing mortality.”Id. Plaintiff WildEarth argues that this evidence is sufficient at the
90-day stage to indicate that the Northeast Atlantic stock of porbeagles ienetaNMFS
appears to have ignored this evidence in making itsd89 finding, stating thatcurrent
management efforts are likely to result in the stock remainingy fstiable.” AR 000696.This
conclusion was arbitrary and capricious given the lower standard oheeidequired at the 90
day finding stage.

With respect to the Southwest Atlanpopulation of porbeagles, the assessment noted
that data was limited, but that available data was available “suggesting a poteciired de
porbeagle abundance in the SW Atlantic to levels below MSY.” AR 003BHitels available

to ICES/ICCAT indicated “depletion levels beldMSY and fishing mortality rates above those

14



producing MSY. But catch and other data are generallylitoited to allow definition of
sustainable haest levels. Catch reconstruction indicates that repdatedings grossly under
estimate actual landings.ld. The assessment recommended that the Commission “consider
adopting precautionary measures, including restricting fisheriediaffgbe stock(s) . . ..” In
its denial of Plaintiffs’ petitions NMFS acknowledged that the stock was dépdeie fishing
mortality rates were above MSY, but emphasized that “data are generally too lmididw
definition of sustainable harvest levels.” AR 000696. However, the Court notes that, to the
extent the assessment discussed the uncertainty of defining sustainabst keaels, it did so
because of the under-estimation of the actual number of landings of porbeagleggbststhat
the population is indeed threatened. The Court agrees with Plaintiff WildBatthat the 90
day stage, some level of uncertaistyouldnot negate the general finding of the assessment that
the Southwest Atlantic population of porbeagles was in detline.
C. Defendants’ Counterarguments

Defendants’ argumesitin response do not counter Plaintiffisasic premise that the
evidentiary requirement for a positive 9@day finding is relatively low; indeed, Defendants
acknowledge that the “substantial information’ standard is not onerous.” Dé&ds$.’at 17.
Rather, Defendants argue that thema$ no uncertainty associated with NMFS’s co@sation
of whether the species is at risk of extinction . . . the most recent stoskrass¢ . . . indicates

increases in biomass in some stocks and stability in othéds.” Defendantsuggesthat the

° With respect to the Southeast Atlantic population of porbeagles, the assessned that data was too
limited and that while “catch rate patterns suggest stability since tlyel®&0s” this trend could not be viewed in
context due to lack of datand was “not informative on current levels relativesfgy” AR 003841. Given the
suggestion of stability and lack of context for the data NMFS acted @jguedy in finding that Plaintiff WildEarth
had not provided “substantial evidence” that the Beast Atlantic population of porbeagles is threatened.
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substantial information standafdannot be costrued to require NMFS to defer to . . . outdated
references and ignore available information . .1d.”

Defendants are correct in noting thiis Court must followthe deferential APA
standard in which the agency must merelgxamine therelevant data and articulate a
satisfactory explanation for its actionFCC v. Fox Television Stations, Iné29 S. Ct. 1800,
1810 (2009) (quoting/lotor Vehicle Mfrs. Ass’'n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co.
463 U.S. 29, 43 (1983))However, in the instant case, the Court finds that NMFS failed to apply
the correctevidentiary standarcequired byits own regulations at the 9fay finding stage.In
considering Plaintiffs’ petitionBIMFS appears to havequired “conclusive evidence” regiing
threats to the porbeagle population. In their petitions Plaintiffs relied on a nundmairoés of
data, including theCES/ICCAT assessment which Defendants identified as “the best source of
data about the current status of porbeagle sharks . . ..” Defs.” Mot.AR £00035, 000038.
NMPFS itself relied on the ICES/ICCAT assessment as the best avaabée ©f data regarding
the status of the porbeagleThe ICES/ICCAT assessment presestsostantial scientific
information indicating that the petitioned actidhat is, the listing of the porbeagle shark as
endangered or threatenechay be warranted As previously discussed by the Court, the
assessment provides evidence that the porbeagle population (or distinct populationssegment
thereof)may be declining from an alreadyitically low baseline. The assessment also indicates
that additional measures are necessary to rebuild the porbeagle populat®aviddmnce is a far
cry from the “statements in petitions that constitute unscieml#ta or conclusions, information
[the agency] knows to be obsolete, or unsupported conclusions of petitioners” that éave be
rejected by other courtss meeting the 90ay finding standardCtr. for Biological Diversity v.

Morgenwreck 351 F. Supp. 2d 1137, 1142 (D. Colo. 2004). The Court finds thtte
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evidence provided by Plaintifisiore than meet&hat amount of information that would lead a
reasonable person to believe that the measure proposed in the petition may bedavardiht
C.F.R. 8 42414(b)(1). Defendantsconclusion otherwisevas the result of the application of an
inappropriately high standard of evideraced was, thereforarbitrary and capricious

Defendantsseek to relyon the Court’s previous grant of summary judgneiamissing
Plaintiff HSUS’s MagnusonStevens Act(*MSA”) claims In that order theCourtfound that
NMFS’ denial of Plaintiffs’ petitions to list the porbealge as a prohibited specisagnirto the
MSA was supported by substantial evidence and was not, therefore, arbitrary and capricious
SeeOrder [46] at 1415. In making their MSA determination, Defendant NMFS relied on the
same ICES/ICCAT assessment at issue in the instant motions. Defetmls@sguethat the
Court should once again grant summary judgment in deference to NMFS’ deteominati

The Court reaches a different outcome in the instant motions because of thaglifferi
statutes andmplementing regulations at issuelhe MagnusoiStevens At, concerned with
fishery management and conservatggtsa higher evidentiary bdor Plaintiffs to meet than the
Endangered Species AcbO C.F.R. 8§ 635.34(¢which implements the MSAstates that NMFS
“may” list a species iPlaintiffs provide evidence meeting various factors. Givenettpansive
language of the regulation and the high evidentiary bar that it sets, thief@od that NMFS’
refusal to list the porbeagle as a prohibited species was not arbitrary andoaapritn the
instant analysis, howevd?]aintiffs must meet a fdower standard of evideneg the ESA’90-
day finding stage A 90-day determination under the Endangered Species Act constitutes a
“threshold determination,Cutthroat Trouf 448 F. Supp. 2d at 176, and Plaintiffs need only
provide “that amount of information that would lead a reasonable person to believe that the

measure proposed in the petition may be warranted.” 40 C.F.R. § 424.14)(1g.the Court
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must give APA deference to NMFSteterminatiomegarding whethePlaintiffs have met this
low evidentiary bar, the Court nevertheless has found Dleééndants acted arbitrarily and
capriciously in applying an incorrectly stringent evidentiary standattieeg®0day finding stage
Accordingly, the Court’s previous ruling does not support NMFA®&gatived0-day finding*°
D. Appropriate Remedy

Plaintiffs request that the Court vacate NM&ES0)-day finding and order NMFS to complete
a status review and I®onthdecision as to the listingf the porbeagle shark. In the alternative,
Plaintiffs’ request that the Court vacate thed2y finding and remand to the agency for a
determination correctly applying the standards set out in the ESA and NME&@ilations.
Defendantsontendhat this Court should limit its holding to setting aside th&l&@ finding 5
U.S.C. § 706.The remedy suggested by Defendants is the correct@eeerally, “when a court
reviewing agency action determines that an agency made an error, tidasrt’s inquiry is at
an end: the case must be remanded to the agency for further action consiktém worrected
legal standards.’North Carolina Fisheries Ass’n, Inc. v. Gutierré&50 F.3d 16, 20 (D.C. Cir.
2008) (quoting?PG Indus. v. United Stategs2 F.3d 363, 365 (D.C. Cir. 1995)).

Because the Court has found that Defendant NMFS acted in an arbitrary and capricious

manner in applying an incorrect evidentiary standard at thda90finding stage, the Court

19 Defendants also conte¥tildEarth’s standing to petition for the protection of porbeagle sharlsdeuof the
Northwest Atlantic population. While Defendants concluded that no agibehark DPSexist, they argue that
WildEarth has standing to petition only with respect to that DPS of pgldseds members have encountered, i.e.,
the Northwest Atlantic populationDefendants seem to not recognize the inconsistency in their posi@tause
Defendants determined at the-88y stage that there was insufficient evidence to conclude that DPSs of pesbeag
existed, Plaintiff WildEarth, who undoubtedly has standing as to pddsegthe Northwest Atlantic, has standing
to porbeagles in generalWere Defendants to determine that there were indeed separate DPSs, Defendanetstarg
might well be correct However, the Court need not address this theoretical quesithough standing is usually

a threshold inquiry, both the Supreme Court amgl@ircuit have long recognized the propriety of avoiding difficult,
constitutionallybased justiciability issues when a case is more simply resolved dreahaisis.” Railway Labor
Executives’ Ass’'n v. United States, 987 F.2d 806, 811 (D.C. Cir. 18&yause Defendants’ standing argument is
foreclosed by their own evidentiary determination, the Court dediineade deeper into the standing issue at this
time.
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vacats NMFS’s decision and remasdo the agency to reconsider Plaintiffs’ petitiongight of
the Court’s ruling.
VII. CONCLUSION
The Court GRANTS IN PART Plaintiffs’ Motions for Summary Judgment and DEISIE

Defendants’ Motion for Summary Judgmenin order consistent with this opinion will issue

separately.

/‘
/{ﬁpéuaup EClat i

BARBARA J. ROTHSTEIN
UNITED STATES DISTRICT JUDGE
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