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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SALLIE MCKOY-SHIELDS,

Plaintiff,
V.

FIRST WASHINGTON REALTY, INC,,
and GOOD HOPE MARKET PLACE, L.P.

Defendand/Third-Party Plaintiffs,
V. Civil Action No. 11€v-01419(RLW)
UNITED STATESPOSTAL SERVICE

Third-PartyDefendant.

MEMORANDUM OPINION?

Before the Court ighird-party defendant/nited States Postal Servieg“USPS3) Motion
to Dismiss (Docket No. 2) for lack of subject matter jurisdiction pursuant to Ruly{12(Bee
Fed. R. Civ. P. 12(b)(1). Having considered the full briefing on this motion, and for the reasons
set forth belowlJSPS’motion is GRANTEDand theclaims againstySPSaredismissed with
prejudice. Additionally, this case will L REMANDED to the Superior Court for the District of

Columbia.

|. BACKGROUND
On October 3, 2008]auntiff Sallie McKoy-Shields was injuretly alowered work
platformat the entrance ofldnited State®ost Gfice building (Third PartyCompl. §3).In her

Second Amended Complaified in the Superior Court for the District of Columbia, Plaintiff

! This is a summary opinion intended for the parties and those persons familidrewith t

facts and arguments set forth in the pleadings; not intended for publication.
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allegeshatdefendants First Washington Realty;. and Good Hop#larketplaceL.P.’s,
negligence was a direct and proximate causeofinjuries. (Second Amended Compl. { @n
June 20, 2011, defendarfiled a thirdparty complaintlenying all liability for the accident and
seekingcomplete indemity or contributionfrom USPS$Salleging that USPS was solely
responsibldor plaintiff's injuries. (Third PartyCompl. 41 5, 6, 7, 10, 14). Subsequently, USPS
removed the action to this Court pursuant to 28 U.S.C 8§ 1442(a)(1). (Docket No. 1).
[I. STANDARD OF REVIEW

USPS hasnoved to dismiss the ogplaint for lack of subject matter jurisdiction pursuant
to Rule 12(b)(1). Fed. R. Civ. P. 12(b)(Federal courts are courts of limited jurisdiction, with
the ability to hear only cases entrusted to them by a grant of power containedritheithe
Constitution or in an act of Cong® SeeBeethoven.com LLC v. Librarian of Congre334
F.3d 939, 945 (D.C. Cir. 20050n a motion to dismiss for lack of subject matter jurisdiction,
the plaintiff bears the burden of establishing that the Court has jurisdiGemBrady
Campaign to Prevent Gun Violence v. Ash¢r@89 F. Supp. 2d 68, 72 (D.D.C. 2004). A Rule
12(b)(1) motion is the proper mechanism for raising the issue of whether the doctrine of
derivativejurisdiction bars federal jurisdictiorSeeLambert Run Coal Co. v. Baltimore & O.R.
Co, 258 U.S. 377, 382 (1922) (holding that the doctrine of derivative jurisdiction is a
jurisdictional bar which deprives federal courts of subject matter jurisdiction

[11.ANALYSIS

USPS argues that defendants’ claims for indemnification and contribution should be
dismissed becauskis Court lackdsubject matter jurisdictioaver those claims upon removal
from the Superior Couliy virtue ofthe derivative jurisdictiomoctrine. “The derivative-

jurisdiction doctrine arises from the theory that a federal court’s jutisdiover a removed case



SUMMARY MEMORANDUM AND OPINION; NOT INTENDED FOR PUBLICATION.

derives from the jurisdiction of the state court from whichddge originated.Palmer v. City
Nat’l Bank of W. Va.498 F.3d 236, 244 (4th Cir. 200@pplying derivative jurisdiction
doctrineto dismiss actiomemoved under 28 U.S.C. § 1442). As the Supreme Gaart
explained

[if] the state court was without jurisdiction over either the subject-

matter or the United State$e District Court could not acquire

jurisdiction over them by the removal. The jurisdiction of the

federal court on removal is, in a limited sense, a derivative

jurisdiction. If the state court lacks jurisdiction of the subject-

matter or of the partiefhe federal court acquires none, although it
might in a like suit originally brought there have had jurisdiction.

Lambert Run Coalk58 U.Sat 382(citations omitted)see alsdArizona v. Manypenny51 U.S.
232, 242 n.17 (1981).

AlthoughCongresdias choseto abrogatehe derivative jurisdiction doctrirfer
removals effectuated under 28 U.S.C § F44fplication of the derivative jurisdictiotioctrine
remains valid where, like here, casesraraoved unde28 U.S.C § 1442SeePalmer, 498 F.3d
at 246 (“plain language of § 1441(f) limits the abrogation of derivative jurisdictie@movals
under 8 1441 and . the[derivative jurisdictionjdoctrine is viable for removals under § 1%42
In re Elko County Grand Juryl09 F.3d 554, 555 (9th Cit997) ("[B]ecause this case was
removed from state court pursuant to 8§ 1442, our jurisdiction is derivative of the state court's

jurisdiction."); Edwards v. United States Dep't of Justi4® F.3d 312, 316 (7th Cir. 1994)he

2 The relevant subsection of § 1441 abrogating derivative jurisdiction provides assfollow

Derivative removal jurisdiction. The court to which a civil action is
removed under this sectiasnot precluded from hearing and
determining any claim in such civil action because the State court
from which such civil action is removed did not have jurisdiction
over that claim.

28 U.S.C § 144(f) (emphasis added).
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jurisdiction of the federal court upon removal, pursuant to 28 U.S.C. § 1442, is essentially
derivative of that of the state couiyt

To determine whether this Court lacks subject matter jurisdiction by virtue dbttene
of derivative jurisdiction, the threshold determination is whether, prior to remov&ufrexior
Court for the District of Columbia had jurisdiction of the subjeatter or of the parties. Itis
well settled thatthe United States may not be sued without its consent and that the existence of
consent is a prerequisite for jurisdictiorlJhited States v. Mitchelt63 U.S. 206, 212 (1983).
Absent a waiver of s@reign immunity, the Federal Government is immune from &inited
States v. Sherwop812 U.S. 584, 586 (1941). The conditional sovereign immunity of the
United States extends to its branches and aggniaicluding the USPSSee Franchise Tax
Board v. United States Postal Servidé7 U.S. 512, 517-18 (1984) (suit agaldStPSrequires
waiver of sovereign immunitysee also Loeffler v. Frank86 U.S. 549, 55¢@1988) (same).
“Congress, however, has waived the sovereign immunity of certain fedat@sefrom the
times of their inception by including in the enabling legislation provisions thahthg sue and
be sued. Loeffler, 486 U.S. at 554. Thus, USPS is entitled to sovereign immunity unless
Congress waives that immunity and authorizes agrisesulit.

ThePostal Reorganization Act of 1970 (“PRA”), 39 U.S.C. § @D4eq, provides that
the Federal Tort Claims Act (“FTCAgpplies to “tort claims arising out of activities of the
Postal Servicé 39 U.S.C. § 409(c); 29 U.S.C. § 2679(a). HI&A constitutes a limited
waiver of sovereign immunity with respect to certain comraovitort claims, ad provides that
the district courts shall have exclusive jurisdiction over such clifisereforefederal courts

have exclusive jurisdiction over tort actions against the USPS.

3 Section1346(b) provides
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Here, defendantassert claims for indemnity or contribution agathstUSPS by
alleging in theitthird-party complaint thathe USPS’s negligence was the “sole, direct, active
and proximate cause” of McKe§hields’injuries. (Third Party Compl. 1 10). Thud,is plain
thatdefendantstlaims against the USP®und in tort. Moreover, the FTCA has long been
interpreted to cover indemnity claim§&ee Lockheed Aircraft Corp. v. United Stat#0 U.S.
190, 198U.S. 1983)(FTCA “permits an indemnity action against the United States in the same
manner and to the same extent that the action would lie against a private individuakender |
circumstances.”jinternal quotes omittgd Thus, undethe FTCA, federal distict courts have
exclusiwe jurisdiction over defendantdatmsagainst USPSTherefore, becaushe Superior
Court for the Digrict of Columbialacked jurisdiction over defendantsiaims against the USPS,
this Court acquires none upon removal, even though this Court would have had jurisdiction if the
suit had originated hefe Lambert Run Coal Cp258 U.S. at 382.

Even if the Court construes Defendants’ claims for indemnification and contribstion a

contractual claims-as Defendants urge the Court to do hedesmissal is still apmpriate. The

Subject to the provisions of chapter 171 of this title, the district
courts . . . shall havexclusive jurisdictiorof civil actions on

claims against the United States, for money damages . . . for. ..
personal injury . . . caused by the negligenwrngful act or
omission ofany employee of the Government while acting within
the scope of his office or employment, under the circumstances
where the United States, if a private person, would be liable to the
claimant in accordance with the law of the place where the act or
omission occurred.

28 U.S.C. § 1346(b) (emphasis added).

4 Defendants (ThirdParty Plaintiffs) do not address the issue of derivative jurisdiction in
their opposition brief and do not dispute that removal under § 1442(a) is impropezfora, the
Court may treat those arguments as conceSiee F.D.I.C. v. Bendet27 F.3d 58, 67-68 (D.C.
Cir. 1997);Hopkins v. Women's Div., Gen. Bd. of Global Minis{r&&8 F. Supp. 2d 174, 178
(D.D.C. 2002) (It is well understood in this Circuihat when a plaintiff files an opposition to a
motion to dismiss addressing only certain arguments raised by the defendant, aagduein
those arguments that the plaintiff failed to addesssonceded.").

5
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Court of Federal Claims and the district courts have concurrent jurisdiction onetary claims
against the United States for less than $10,80de the Court of Federal Claims has exclusive
jurisdiction over contract claims seeking a recovery over $10,000. 28 U.S.C. § 1346(a)(2);
Brown v. United State889 F.3d 1296, 1297 (D.C. Cir. 2004). Thus, to the extent Defendants’
claims against USPS are based in contract, jurisdiction over these claims liennhattistrict
court or the Court of Federal Claims—not the Superior Court.

Therefore whether Defendants’ claims against USPS are based in tort@ntract, it is
clear that the Superior Court, and consequently this Aaakiedjurisdiction over theselaims
at the time of removal. Accordingly, the Court will grant USPS’ motion to dismidadkrof

subject matter jurisdiction pursuant to Fed. R. Civ. P. 12(b)(1).

IV.CONCLUSION
For the forgoing reasondSPS motion to dismiss thirgpartyplaintiffs’ complaint is
GRANTED. Third-party paintiffs’ complaint is hereby dismissed with prejudieadthe
remainder of this actiols REMANDED to the Superior Court fahe District of Columbia

SOORDERED®

igitally signed by Judge Robert L. Wilkins
obert L. Wilki s

District Col =Chambers orable
Robert L. Wilkins, email=RW@dc.uscourt.gov,
=US

c
Date: 2012.03.30 18:05:25 -04'00"

ROBERT L. WILKINS
United States District Judge

Date: March30, 2012

> An order will be issued contemporaneously with this memorandum opinion granting
USPS’ motion to dismiss ThirBarty Plaintiffs’ Complaint.
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