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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)

ANACOSTIA RIVERKEEPER, et al., )
)

)

Plaintiffs, )

)

V. ) Civil Action No. 11-1453 (RMC)

)

WASHINGTON GASLIGHT )
COMPANY, )
)

)

Defendant. )

)

OPINION

Plaintiffs Anacostia Riverkeegr and Anacostia Watershed Society bring a citizen
suit under the Resource Conservation and Recovery Act to abate the endangeitment to t
environment caused by the Washington Gas Light Compémyteergas manufacturinglantat
a siteadjacent to the Anacostia River in Southeast, Washington, BeCause th&nited States
has already selected and is implementing removal and remedial atttbessame sitender the
Comprehensive Environmental Response, Compensation, and Liabiljty lAittiffs’
Complaint is barred bERCLA’s “timing of review provision. Washington Gas’ motion to
dismiss will be grantedand the @mplaint will be dismissed for laak subjectmatter
jurisdiction

I. FACTS

The Complaintaddressesecognizecconaminatio to land and sediments in and

around the Anacostia River and alleges the following fat¢ts.Anacostia River is

approximately 8.5 miles long and flows through the District of Columbia befergdtsthe
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Potomac River. The Anacostiaaférsheds home to approximately 800,000 urban residents.
TheEast Station Sitevhere Washington Gas manufactured gas for nearly a ceotunsists of
18.8 acres of land locatéalthe lower area of the watershed/ashington Gaswns
approximately 11.4cres othe East Station SitePrior to 2008, the United States owned
roughly 4.5 of the remaining acres, of which all but .35 acres were managed [atidre@NPark
Service (“NPS”) This area, except for the .35 acriegeferred tdy the parties and thisoDrt
as the*NPS Site’. In 2008, ownership of the NPS Site was transi@ to the Districof
Columbia. The .35- acre portion of the property is helchbynited Stateand managed by
the U.S. Army Corps of Engineetthe Army Corps uses this small sectama station for debris
collection boats that patrol the Anacostia and Potomac Rivers.

Washington Gas owned andavpted a gas manufacturiptant on the East
Station Site The plant waglosed in 1983 and demolishled1988. As a result of thgas
manufacturing and disposal practiedghe SiteWashington Gas hambntaminated thei®’s
“surface soil, subsurface soil, groundwater, and the water and sediment in tlostrnRover.”
Compl. [Dkt. 1] 1 53. In 1999, the Environmental Protectionndgeg'EPA") issued &ecord
of Decision (the “EPAROD?”) for the East Station Sitender the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980, 42 U.S.C. 88 8664¢q (“CERCLA”).
TheEPAROD noted that the East Station Sitas the subject of six major environmental
investigations” which “characterized the land and river contamination, adsgshuman-
health and ecological risks, and evahdathe remedial alternativesld. 1 6262. TheEPA
ROD determined that “sevedauman exposure scenarios . . . exceeded threshold risk levels,
requiring elimination or management betcontamination.”ld. 64 TheEPA RODfound

danger in the risk of exposure to surface soil at the NPS Site, subsurfaceossiltherEast



Statian Site, and contamination of the Anacostia River and its sediment due to chemicals found
at the NPS SiteTheEPA RODconcluded thaif the release of hazardous substances into the
environment renotaddressed by implementing the remediscted in theEPA ROD it

could pose a threat to public health or the environmiehtf 68. The EPAROD “set out a

selected remedy for the entire East Station Site but indicated that a separatefrédeoision

would be issued for the NPS Sitdd.  71.

NPSissued a ROD for the NPS Site in August 2006 (theSROD”) that
selected aasponseaction for thasite, but, according to the Complaidéferred identifyingany
response action for the contaminated sedintetite Anacostia RiverSeeMot. to Dismiss, EX.

A [Dkt. 8-2] (NPS ROD). It is the NPS Sitand this contaminated river sedimématareat the
heart of Plaintiffs’ cenplaint

The partiesagree on the following facts. The NPS ROD contained four response
actionsfor the NPS Site a groundwateremedy,a DNAPL' remedy a surfacesoil remedyand
a subsurface soil remgdThe groundwater and DNAPiemedieswhich includedpumping and
treating the groundwater at tBege and capture of DNAPL in all groundwater extraction wells,
were the same dBose selected in the EPA ROMWashington Gas is contimg to implement
these remediescross the entire East Station Siléhe NPS ROD also requiréao additional
soil remedies:(a) removal of contaminatesurface soil to the a depth of one foot; amd (
removal of subsurface soil contaminated with tar down to clean fill or to a maxaepth of
three feet NPS RODat 2. Finally, theNPS ROD requiré “participation by Washington Gas in
a watershedvide study of sediment quality.ld. It staedthat this studyvould beled by EPA

and required that it be partially funded by Washington Gas. The “study is intendad to le

! DNAPL is tar or “Dense Nonaqueous Phase Liquid.”



recommendations for a comprehensive and coordinated remedial plan for the wWatevahieh
Washington Gas will participateld. The NPS ROLalso statd that the‘NPS will evaluate
actions to reduce any sediment contamination .This may lead to the implementation of
remedial action to mitigate existing contamination in river sedimemds.at 62.

The parties dispute wher the NPS ROD selected a response aétion
contaminated sedimeint the Anacostia RiverDefendant assexthat the sediment remedy
consists of “further study of the sediments and participation in a regional stuegly [Rkt.

11] at 11. WhilePlaintiffs concede thauch studies do count as response actions under
CERCLA, they argue thaany sediment study at the NPBe$as already beesompletedor
should be deemed completed because of the passage of time.

CERCLA authorizeNPSto implement theNPSROD either by issuing a
unilateral administrative order or by entering into a consent decree \ashiigton Gas. 42
U.S.C. 88 9606(a), 9622(d). To date,such order or consent decree has been entered

Before this Court isirelated case titlednited States v. Washington Gas Light
CompanyNo. 11-2199 (RMC), filed on December 12, 2011, in which the United States
proposes a consent decree that would cthesgntire East Station Site: the two terrestrial
parcels, the groundwater under both par@aid, the sediments and water of the Anacostia River
where hazardous substances from the Washington Gas Praygdoiyated. One terrestrial
parcel is the approximately 11.4 acres owned by Washington Gas; the texcesttial parcel is
the 4.2acre plonow owned by the District (except for the &&-e area retained by the United
State$. TheUnited Statesodgedits proposeaonsent decreen December 13, 2011.

Washington Gas Ligh€o., No. 11-2199, Notice of Proposed Consent Decree [DktABgr



required publication, receipt of comments, and consideration of comfriiets)nited States
filed its unopposed motion for entry of final judgment consent decree on August 29,2642.
id., Mot. for Entry of Final J. [Dkt. 11]The Plaintiffs in this ase filed a motion to intervene in
Case No. 11-2199, but withdrew their motion on September 18, 20ilike this suit, which is
limited tothe NPS Site, the proposkdal consent decreeovers the entire aredt provides for
implementing the so&ndsubsoilremedies and a Remedial Investigation/Feasibility Study
(“RI/FS”) for “groundwater, surface water, and the sediments of the Anadiser.” 1d.

Due to the delay iactual implementation of response actions at the NPS Site,
Plaintiffs askthe Caurt to enter judgment declaring that Washington Gas “has contributed and/or
is contributing to the past and/or present handling, storage, treatment, trarspatet/or
disposal of solid or hazardous waste containing coal tar and other contaminantsseatispor
may present an imminent and substantial endangerment to human health or the envimonment, i
violation of . . . 8002(a)()(B)” of the Resourc€onservation and Recovefygt, 42 U.S.C.
88 6901et. seq (RCRA) and order Washington Gas to tatemeasuresoteliminate the
endangerment. Compl. at 15 (Relief Requested). Section 7002(a)filRBRA allows suit
against “any person . . . who has contributed or who is contributing to the past or present
handling, storage, treatment, transportation, or disposal of any solid or hazardoushicste
may present an imminent and substantial endangerment to health or the environment. C42 U.S

8 6972(a)(1)(B). These actions are known as endangesmié&nt

2 The notice and comment period yielded two sets of comments, one from the Blairitifé
case and one from the Historic Anacostia Boating Association.

® The UnitedStates explains that the delay in filing the Final Consent Decree was cgubed b
unusually complex nature of the negotiations because of the number of agencias dfetler
state) and because the soil remedy and the RI/FS required by the consenhdeluee
complicated technical issues.



Washington Gas moves to dismiss the Caimglarguing that the Court lacks
subjectmatterjurisdiction overPlaintiffs’ claims because thénited Stateslreadyis engaged in
aCERCLA response action atttNPS 8e and therefor€ ERCLA’s “timing of review”
provisionbarsPlaintiffs’ Complaint

II.LEGAL STANDARD

Pursuant to Federal Rule of Civil Procedure 12(b)(1), a defendant may move to
dismiss a complaint, or any portion thereof, for lack of subject matter jurtsdidted. R. Civ.

P. 12(b)(1). When reviewing a motion to dismiss for lack of jurisdiction under Rule 12(b)(1), a
court must review the complaint liberally, granting the plaintiff the benefit offellences that

can be derived from the facts allegégharr v. Clinton 370 F. 3d 1196, 1199 (D.C. Cir. 2004).
Nevertheless, “the court need not accept factual inferences drawn by plaittiffsafinferences
are not supported by facts alleged in the complaint, nor must the Court accepf'pleagaf
conclusions.”Speelman v. United State1 F. Supp. 2d 71, 73 (D.D.C. 2006).

To determine whether it has jurisdiction over the claim, a court may conside
materials outside the pleadingSettles v. U.S. Parole Comm429 F.3d 1098, 1107 (D.C. Cir.
2005). No action of the parties can confer subject matter jurisdiction on a femletdbe@cause
subject matter jurisdiction is an Article Il and a statutory requiremékinseye v. Disof
Columbig 339 F.3d 970, 971 (D.C. Cir. 2003). The party claiming subject matter jurisdiction
bears the burden aiemonstrating that such jurisdiction exiskhadr v. United State$29 F.3d
1112, 1115 (D.C. Cir. 20083ee Kokkonen v. Guardian Life Ins. Co. of Amertdd U.S. 375,
377 (1994) (noting that federal courts are courts of limited jurisdiction andas“fgtbe
presumed that a cause lies outside this limited jurisdiction, and the burden a$leistgithe

contrary rests upon the party asserting jurisdiction.”) (internal citationged).



[11. ANALYSIS
Section 10&a) of CERCLA authorizes the Presideahd, by delegation, specific
federal agencies including the Department of the Interior (of which NP Sait)at@ undertake
removal and remedial actiom$ien a hazardous substance is released into the environment.
U.S.C. § 960t)". CERCLAdefines suchiesponsections as:

The terms “remove” or “removal” meatfse cleanup or removal of
released hazardous substances from the environment, such actions
as may be necessary taken in the event of the threat of release of
hazardous substances into the environment, such actions as may be
necessary to monitor, assess, and evaluate the release or threat of
release of hazardous substances, the disposal of removed material,
or the taking of such other actions as may be necessary to prevent,
minimize, or miigate damage to the public health or welfare or to
the environment, which may otherwise result from a release or
threat of release. . .

The terms “remedy” or “remedial action” meatigse actions
consistent with permanent remedy taken instead of or in addition to
removal actions in the event of a release or threatened release of a
hazardous substance into the environment, to prevent or minimize
the release of hazardosigbstances. . .

42 U.S.C. § 9601(23) - (24). The relevant agency may choose to order or negotiate with the

partyto implement the selected response acti®@ee42 U.S.C. 8§88 96(a), 9627d).

*The statute reads:

Whenever (A) any hazardous substance is released or there is a substantial
threat of such a release into the environment, or (B) there is a release or
substantial threat of release into the environment of any pollutant or
contaminant which may present an imminent and substantial danger to the
public health or welfare, the President is authorized to act . . . to remove or
arrange for the removal of, and provide for remedial action relating to

such hazardous substance, pollutant, or contaminant at any time (including
its removal from any contaminated natural resource), or take any other
response measure consistent with the national contingency plan which the
President deems necessary to protect théghealth or welfare or the
environment.

42 U.S.C. § 9604(a).



CERCILA itself shields pending CERCLA response actions from lawsuits that
might otherwise interfere withn“expeditious cleanup effort. New Mexico v. Gen. Elec. Go
467 F.3d 1223, 1249 (10th Cir. 2006).accomplisheshis through its timing of judicial review
provision, 8 113(h).Seed42 U.S.C. § 9613(h). Section 113(h) statdéo Federal court shall
have jurisdiction under Federal .. . to review any challenges to removal or remedial action
selectedunder section [104 of CERCLA], in any action except one of the following
[exceptions].” Id. § 9613(h). A suit challenges a remedial action within the meaning of
[8]113(h) if it interferes with the implementation of a CERCLA remédgroward Gardens
Tenants Ass'n EPA 311 F.3d 1066, 1072 (11th Cir. 2002).

A. Application of § 113(h) to RCRA Suits

Plaintiffs argue thag§ 113(h) does not apply this RCRA endangermetaiction
and hatthe Court should find @t Congress bagd only additionaCERCLA erforcement
actionsin 8§ 113(h). They base theiargument on thstatute’s list oexceptions tdahe §113(h)
bar, whichallows certain suits under CERCL# go forwarddespite response actions, but does
not addressuitsunder other statutesSection 113(h) lays out five exceptions to its jurisdicion
bar. (1) actiondo recover costs and damagedor contribution under CERCLAZ2) actions to
enforce orders issued under CERCLA); é8tiors for reimbursemendf compliancecosts in
connection witra CERCLAaction (4) citizen suits alleging that a removal or remedial action
violated CERCLAand 6) actiors by the United States to compel a CERCLA remedial action.
42 U.S.C. 9613(h)(1) «5).

Plaintiffs’ argument is logically strainedexceptions to the jurisdictional bar that
advanceCERCLA enforcement can hardly be said to authorize lawsuits under other stétutes

addition, the plain language of 8 113(h) runs counter to theramgiu Congress very clearly



statel thatno action in éderal courtnay proceedo challenge CERCLA enforcement.
8 9613(h). Thus 8§ 113(h) “effectuates a ‘blunt withdrawal of federal jurisdicti@il;”Chem.
& Atomic Workers Int'l Union, AFICIO v.Richardson214 F.3d 1379, 1382 (D.C. Cir. 2000)
(quotingN. Shore Gas Co. v. ERA30 F.2d 1239, 1244 (7th Cir. 1991)[T] he unqualified
language of the section precludes any challetm@&ERCLA Section 104 clean-ups, not just
those brought under other provisions of CERCLMcClellan Ecological Seepage Situation v.
Perry, 47 F.3d 325, 328 (9th Cir. 199@hternal quotation marks and citation omittesbe also
Boarhead Corp. v. Ericks0®23 F.2d 1011, 1020 (3d Cir. 1991Gongress could hardly ke
chosen clearer language to express its intent generally to deprive tho dostri of jurisdiction
over claims based on other statutes wherkE& undertakes the cleanp of toxic wastes . . .
.0

For example, the D.C. Circuit has found that a suit for violation of the National
Environmental Policy Act, 42 U.S.C. § 4321 seq.was barred whethe Department of Energy
hadalreadybegun a CERCLA removal actio®il, Chem. & Atomic Workey214 F.3d at 1382-
83. Other drcuits have likewise founBCRA enforcemenrdctions barred by § 113(h).
McClellan,47 F.3 at329 (“Although judicial review is an important element in the enforcement
of laws such s RCRAand the Clean Water Adt,ongress has determined that the need for swift

execution of CERCLA cleanup plans outweighs this corige@linton Cnty.Comm'rs v.EPA

® Plaintiffs emphasizehat § 113(h)(4) allows CERCLA citizen sudsly aftera remedial or
removal action is completeéSee Schalk v. Reill900 F.2d 1091, 1095 (7th Cir. 1990). They
argue thathis meanghe litigation bar ir§8 113(h)appliesonly to CERCLA “However, the

method of section 113(h) is not to toll judicial remedies, and leave it at that; it is to/gpecif
remedies that survive.N. Shore Gas930 F.2d at 1245. Thugy specifying timing for

CERCLA citizen suits tafter government remediation, Congress was not limiting the scope of
the § 113(h) jurisdictional baiSee New Mexi¢al67 F.3d at 1249 (“[T]he obvious meaning of

[8 113(h)] is that when a remedy has bedacted, no challenge to the cleanup may occur prior
to completion of the remedy.”). Most actions “challenging” a CERCLA respoitisgawnoot

at the point the cleanup process is complededhore Gas930 F.2d at 1245.



116 F.3d 1018, 1027 (3d Cir. 1997) (holding that 8 113(h) precludes jurisdictienany
challenge to a CERCLA action based on a violatioanyfother federal law); Ark. Peace Cntr.
v. Ark Dep't of Pollution Control & Ecology999 F.2d 1212, 1217-18th Cir.1993)holding
that plain wording of 8 113(h) requires tlaeguit under RCRAs barredf it challengsa
CERCLA response actipnOSl, Inc. v. United State§25 F.3d 1294, ©7-98 (11th Cir. 2008)
(If a “remedialaction was selected under [8 104], then the district court lacked jurisdiction over
the RCRA citiza suit until the cleanupction was complet”); N. Shore Gas930 F.2d all244
(finding a suit undeRCRA barred byg 113(h)).°

Despitethis preceden®laintiffs arguethatapplying 8 113(hherewould “repeal
by implication” RCRAs ownclaim preclusion. RCRAItself barscitizenendangerment suits
when the federal governmefit) has commenced and is prosecuting a RCRA enforcement action
under § 7002, 42 U.S.C. § 6918,a CERCLA abatement actiomder § 106 o€ERCLA, 42
U.S.C. § 9606(2) “is actually engaging in a removal action under [CERCLA3);“has
incurred costs to initiate a Remedial Investigation and Feasibility Studynd.is diligently
proceeding with a remedial action under [CERCLAY;(4) “has obtained a court order
(including a consent decree) or issued an administrative order” under 8 106 of CERCLA. 42
U.S.C. §6972(b)(2)(R)) - (iv). Plainiffs assert that “where a federal agency has undertaken
and completed some initial study or other removal action but not actually moved fortaed w
final remedial plan, RCRA allows [a citizesliit, but CERCLA does not.” Pls.” Opp’n [Dkt. 9]
at 14. According to Plairfts, RCRA allows citizen suitsefore the federal government has

begun tamplement a CERCLA remediation plagiligently.” 1d. Since RCRA itself would

® But see United States v. Colorad®0 F.2d 1565 (10th Cir. 1993), in which the Tenth Circuit
allowed a RCRA enforcemeacttion brought by a State under § 7002(a)(1)(B), relying in part on
the section of CERCLAhat states‘[n]othing in [CERCLA] shall be construed or interpreted as
preempting any State from imposing any additional liability or requirements wihae® the
release of hazardous substances within [the] St&@0’'F.2d at 1575 (citing 42 U.S.C. 9614(a)).

10



allow their suit- the federal government having not been diligetaintiffs argie that applying
8 113(h)to bar their suitvould repealRCRA’s preclusion provisionby implication

Plaintiffs rely on legal maxims to support their arguméit.is a cardinal
principle of construction that repeals by implication are not favore@nfitere are two acts
upon the same subiject, the rule is to give effect to both if possiilatéd States v. Borden Co.
308 U.S. 188, 198 (1939)1 n the absence of some affirmatjeengressional] showing of an
intention to repeal, the only permig&ilpustification for a repeal by implication is when the
earlier and later statutes are irreconcilablgldrton v. Mancarj 417 U.S. 535, 550 (1974).
Repeals by implication are “nevfgermitted . . . when the former act castand together with
the new act.”Ex parte Yerger75 U.S. 85, 105 (1868).

Contrary toPlaintiff's fundamentabrgument, the preclusion provisions of RCRA
and CERCLA are not irreconcilable. Both statutes preclude RCRA suits unddiesipeci
conditions, buCERCLA 8 113(h) is broader and bars suitgler multiple statutes. RCRA'’s
terms clearly apply when two or more RCRA endangerment actions areeat GESRCLA
“trumps” RCRA and other statutes when CERCLA remediation is under questionctr dttes
Court can easily recognize separate effects from stthte’

Plaintiffs alsocite the principle thad more general statute should not overcome
specific statute. This principle does not pertain here. These two statutes may overlap in certai
respects but may also readily-exist. “[W]hen two statutes are capable ofexistence, it is the
duty of the courts ...to regard each as effectiveRadzanower v. Touche Ross & Ci26 U.S.

148, 155 (1976) (quotinglorton, 417 U.S. at 551 )g{lipses in original) Section113(h)and

" For this reason, Plaintiffs’ argument that the coexigt@fcCERCLA and RCRA's preclusion
provisions makes RCRA meaningless also has no traction. “[R]edundancies atutss ata

not unusual events in drafting, and so long as there is no positive repugnancy between the tw
laws . . . a court must give effect to botlConn. Nal Bank v. Germain503 U.S. 249, 253

(1992) (nternal citation and quotation marks omifted

11



RCRA's preclusion provisiondo not cover all of the same circumstan@&n so, theyeach
the same result where they overlap. The statutes do not conflict and then@pdirid both
effective

Finally, Plaintiffs argue that CERCLA 302(d), 42 U.S.C. § 9652(d), shows that
RCRA citizen suit@renot barred by § 113(h). Section 302(d) states that noth@§RCLA
“shall affect or modify in any way the obligations or liabilities of any persaietuother Federal
or State law, including common law, witbspect to releases of hazardous substances or other
pollutants or contaminants42 U.S.C. 8§ 9652(d). Plaintiffs overlook the more applicable
CERCLA savings clausat 8 310(h) which states

[CERCLA] does not affect or otherwise impair the rights oy a

person under Federal, State, or common &eept with respect to
the timing of reiew as provided in section [11()) . .. .

42 U.S.C. 8§ 9659(h(emphasis added)In this comparison, the specific does overcome
the general and 810(h) makes the priacy of CERCLA8 113(h)explicit.

B. CERCLA Response Action

Plaintiffs seek to avoid CERCLA on the basis that there is no ongoing CERCLA
resporise ation at the NPS Siteln advancing this argumerR]aintiffs argue that the response
actions selectetbr the other four aspects of the overall site should be deemed constructively
complete and thereforel83(h) should not apply to their suithey furtherdispute whether the
NPS ROD actually selected a response action under CERCLA for contaminatedrgsdn the
Anacostia River.

With respect to the groundwater and DNAPL remedies, Plaintiffs argue that
“[b]ecause both systems will be left in place indefinitely, completenessasured not by

whether they continue to operate but by whether they were installed and brouggt’ d?is.’

12



Opp’n at 24.Plaintiffs agreethat bothof these remedies are “underway’ in a literal sendd.”
Nonetheless they argue that the Court should theae actions as now complete because neither
hasa discernible tenination datgwhich would allow a RCRA suit thereafterq.

Likewise Plaintiffs urge the Court to deem abil remedies at the NPS Site
“constructively complete” because NR&sselectedut failed to implemerd remedial plan,
despite the passages#dveral yearsld. at 29. This approach is necessitated, according to
Plaintiffs argument, or § 113(h) would become an absolute badioial review. Plaintiffs
insist thathe “neglect” shown by thEnited States to the NPS Sdkould lifttheinsuation that
CERCLA actions enjoy from reviewld. at 30.

In essence, Plaintiffs argue tigal13(h)’s withdrawal of federal court jurisdiction
may not indefinitely bar judicial reviewFaced with a remedy of lengthy but uncertain duration,
which they consider wholly inadequate, Plaintiffs advance a theory of “coistraompletion”
to void CERCLA'’s litigation bar. The Court cannot accept the theory on this redbisitrue
thatthe application of § 113(h)rfay in some cases delay judicial review years, if not
permanently . . . . Whatever its likelihood, such a possibility is for legislators, angigesj to
address.”McClellan, 47 F.3d at 32%eealso Schalk900 F.2d at 1098 The obvious meaning
of [§ 113(h)]is that when a remedy has been selected, no challenge to the cleanup may occur
prior to completion of the remedy. While there may be cases where government inaction may
causea courtto look more closelyatwhether &LERCLA response action has been selectad
being pursued dgently, this is not tlatcase.Cf. Frey v. EPA403 F.3d 828, 835 (7th Cir.

2005) (addressing a situation where CERCLA environmental studies had been ooggeays

butno remedial action had been selettedVhatever might be said about the years it took for

13



the United States to take CERCLA actionsadgs theNPS Site there can be no doubt that it is
moving ahead diligently now.

Plaintiffs focus particularly on an alleged gap in remedial actmasldress
contaminated sediments in the Anacostia River. Thayacterize th&ntent for future action”
described in the NPS RO#&¥ lackingsufficient specificity to constitute remedi@a removal
actionunderCERCLA and thusnsufficient toforeclose judicial reviewBut, as Plaintiffs
reluctantly recognizeCERCLA includes Such actions as may be necessary to monitor, assess,
and evaluate the release or threat of release of hazardous substatiibeshe meaning of
‘remove” or “removal.” 42 U.S.C. § 9601(23). HENPSROD cdls for exactly thistype of
action. SeeRazore v. Tulalip Tribes of Washingi@é F.3d 236, 239 (9th Cir. 1995) (holding
that a RI/FS whose objective was to make an informed choice amongst possihlg clea
alternativesatisfied the definition of a removal action un@&RCLA), Broward Gardens311
F.3d at 1071 (stating CERCLA removal actions “include actions to study and clean up
contamination); Jach v. Am. Uniy.245 F. Supp. 2d 110, 113 (D.D.C. 2003ERCLA cleanup
process is divided intshort term “removaladions @ctionsto study and clean up
contaminationand permanent or long terimremedial” actions(actions taken instead of or in
addition to removal)). Reconsent decree proposed in Case No. 11-2199 includes specifics on
such an investigation and study.

Freyv. EPA 403 F.3d 828, in whichhe Seventh Circuit reject&PA’s plan to
study river sedimerdnd watecontamination as @ERCLA “removal actioh sufficient to
trigger8 113(h), is not convincingln that caseEPA had completed excavation @idaminated
soil but continued water and sediment investigations, without rfosrat least another five

years. The Seventh Circuit became impatient and decideBPR#atould not ‘preclude review

14



by simply pointing to ongoing testing and investigation, with no clear end in"sib8 F.3dat
835. This Court is not persuaded to folldwey, especially when the proposed consent decree is
so close to fruition. Plaintiffs do not dispute that active remediation efforts hameohgoing
by Washington Gas fo/ears. They concentrate their concerns on the alleged neglect of the
saliment in the Anacostia River. The proposed consent daddressethe sediment which is,
in truth, but a part of the overall recovery effort.

Lastly, Plaintiffs argue thathetransfer of the NPSit® to the Districiof
Columbia, through whicthe Districtof ColumbiaandNPS agreed to reassess the
appropriateness of the NPS ROBndersall remedies seleaten the NPS ROBotransienthat
they should be deemed “constructively complet®/hatever the value of Plaintiffs’
constructive completion theory in other situations, it fails hgvere it applicableit was at a
time before thgoroposedinal consent decree contaig specific selected remedieamebefore
the Court for review and appralv

C. TheRiver Site

Plaintiffs allege that th&nacostia Riveitself isadjacent tolte NPSSite and that
no CERCLAresponse actiorareselected or ongoing for that sit@his is wrong as a matter of
fact, as a review of the proposed final consiEtree makes immediatedpvious. The Site that
is covered by th@roposed consent decree includes property adjacent to, under, and in the
Anacostia River, and the river’'s sediments are an identified focus of theastddyrther
selection of remediation ntedds.

D. Non-Challengeto CERCLA Response Action

As a final argumeng®laintiffs cntend that this law suit is not a challenge to any

CERCLA response actions within the meaning of § 113{lhe question is whether Plaintiffs’

15



complaint would‘interferef] with the implementation of a CER®L[response] Broward
Gardens 311 F.3d at 1072, s related tdhe goals of the cleanufrazore 66 F.3d at 239.
“To determine whether a suit interferes with, and thus challenges,ragl|emurts look to seé
the relief requested wiimpact the . . action selected.’Broward Gardens311 F.3d at 1072.
“[L] itigation which interferes with even the most tangential aspects of a cleanupigctio
prohibited” Oil, Chem & Atomic Workers Int'l UniopAFL-CIOv. Pena62 F. Supp. 2d 1, 10
(D.D.C. 1999)aff'd sub nomQil, Chem. & Atomic Workers Int'l Union, ARCIO v.
Richardson214 F.3d 1379.

Plaintiffs claim that' granting[their requestedtelief would not require the Court
to interfere with the selectedmedial plan in any way- either by adding, changing, or
removing actions, by disrupting ongoing selection processes, or by attezitigneline’because
it “would require only that the Court implement the NPS ROBIs.’ Opp’n at 34.Plaintiffs
mischaracterize their oncomplaint, which asks the Courtaoder ‘Washington Gas to take all
such actions as may be necessary to eliminate any endandgdrorarttazardous contamination
at the site.Compl. at 15Relief Requested)Such aemedy fashioned aratdered by the Court
would most certainlynterferewith the implementation dhe propose€ERCLA remedes
Broward Gardens311 F.3d at 107@ Because the complaint seeks to have the court modify or
replace theemedial plan . ...it clearly is a challenge to the selected remedial’Hlan

Even ifPlaintiffs’ characterization of theomplaint werdo be credited, the relief
they seek would still constitute a “chall&ido a CERCLAresponse action:[C]hallenges to
the procedure employed in selecting a remedy nevertheless impact the implementato
remedy and result in the same delays Congress sougiitbby passage of [CERCLA] . . ..

The judicial review itself slows the process ddiwv&chalk 900 F.2d at 1097 (dismissisgit by
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which plaintiff sought a coudrderrequiringEPA toconduct studies and conduct public
hearing$, see also Boarhea®23 F.2d at 101¢ Congress enacted CERCLA so that the
[executive]would have the authority and the funds necessary to respond expeditiously to serious
hazards without being stopped in its tracks by legal entanglement before or deriragéind
clearrup.”). Plaintiffs fail to distinguish their suit from those barred by CERCLA.
V. CONCLUSION

Becausehe Complaintis barred by § 113(h) of GECLA, Washington Gas

motion to dismiss [Dkt. 8] will be grantednd the case Wbe dismissed A memorializing

Order accompanies this Opinion.

Date: Septembet4, 2012 /sl _
ROSEMARY M. COLLYER
United Sates District Judge
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