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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ARTHUR PERRY BRUDER,
Plaintiff,
V. Civil Action No. 11-1492 (JDB)

DR. ERNEST MONIZ, Secretary,
U.S. Department of Energy,

Defendant.

MEMORANDUM OPINION

Plaintiff Arthur Perry Bruder an attorney representing himsebtought this action
againstthe Secretary of the United States Department of En@D@E’), alleging age and
genderdiscrimination In an earlieropinion, ths Court dismissed all buine coun of Brudets
complaint because of hidailure to exhaust administrativeemedies and to showdverse
employment action.SeeJuly 17, 2013 Mem. Op. [ECF No. 23The only countemainingis
Bruders claim that DOE discriminated against him by giving lanhowerannualperformance
rating—which negatively affected his yeand bonus-than his younger, female -agorkers.
Now before the Court is [29] DO& motion for summary judgment othis remaining count
explaining that Bruder's work performance did marit a higher ratingndarguing that Bruder
cannot show thathis explanationis a pretext for unlawful discrimination.Upon careful
consideration 0DOE's motion and the partiesiemorandd, the applicable law, and the entire
record, and for the reasons set forth below, the Court will @d&fs motionfor summary

judgment.

! Def.'s Renewed Mot. for Summ. J. [ECF No. 29] ("Def.'s Mot.")s@pp'n to Def.'s Mot. [ECF No. 31]
("PlL.'s Opp'n"); Def.'s Reply to Pl.'s Opp'n [ECF No. 34] ("Def.'s R&pl
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BACKGROUND

Bruder,amale over the age of 64yorked as amttorneyfor DOE. Def's Smt. of Mat.
Facts[ECF No.29-1] ("Def.'s Stmt") 1 1. His lawsuit stemsfrom his brief tenure inDOE's
Administrative Litigation and Information Law group"ALIL") during the performance
evaluation period of October 1, 2006 to September 30, 2007 "20@62007 evaluation
period"). Id. 11 2-7 For the preceding performance evaluatperiod Bruder worked as an
attorney inDOE's Legal Counsel groypd. § 2,wherehe received an annual performance rating
of 3.6 on an ascending scale of 1.0 tg de@Attach.A to Ex. Nto Def!s Mot. [ECF No. 298],
Bruder's 20022006 AnnualPerformance Eval. at 10A rating between a 2.8 and a 3.4 is
considered "highly successful" aadating of a3.50r aboves consideredoutstanding." Ex. B
to Def.'s Mot. to Dismissr for Summ. J. [ECF No. 12], Decl.of Kathleen J. BenndlBenner
Decl.") T 12.

In late 2006, DOE reorganized its legal offie@d Bruder was assigned to ALIIDef.'s
Stmt. 11 3-4, 7. Bruders immediate supervisor IBLIL waslsiah Smith, and Brudes second
level supervisor wasSusan Beard Id. 1 7. In addition to Bruder, there were four other
employees irALIL —Nisha Kumar, Reesha Trznadel, Jocelyn Richards, and Katie Strealbis
of whom werdemale and/ounger than BruderSeeCompl. [ECF No. 1ht3.

In both March 2007 and June 200Bruder received interipperformance ratings of 3.0
for his work in ALIL® Ex. P toDef.'s Mot. to Dismis®r for Summ. J. [ECF No. 13], Decl. of

Isiah Smith ("Smith Decl."Y|{ 45. Smith, thesupervisor whassuedBruder'sinterim ratings,

2 SeeAttach.to Compl. [ECF No. 1] at 8, DOE Notice of Final Order ("Notidé=inal Order").

% Theinterim ratings are not at issue here. The Court dismissed any relkiting to them in its previous
opinion becauseunlike his final annual ratingthe interim ratingsdid not affect Bruder's employment or
compensation.SeeJuy 17, 2013 Mem. Op. at 112. Nonetheless, Bruder again contests them in his most recent
filing. SeePl.'s Opp'n at 884. Although his interim ratings may be indicative of his performaner the course
of the year, there is no indication that thegrevpart of the computation of his final annual rating. Hence, the Court
will not revisit this claim.



explained that Bruder’performance was inconsisteratid that he'often did not complete his
assignments anfdhat] he did not complete them in a fashion that would have warranted higher
ratings” 1d. 11 4-5, 13.

During a June 26, 2007 meeting between Bruder and 3eg#rding Brudes June 2007

interim rating,Bruder objected to th&.0rating and refused to sighe rating form Def.'s Stmt.

1 31. Inthe meetingBruderrequested a permanent trangtea different office.ld. § 32. Smith

later relayed thisrequest to Beard.ld. Shortly thereafter, o July 11, 2007, Smith went on
emergency medical leaved. That same day, Bruder spoke with Beard about being transferred
to another office.ld. § 34. Beard advised Bruder that she did not have the authority to act on his
requestbutthat shewvould pass it along to her supervisordg. § 35.

In the meantimeBeard appointed Kumar and Trznadel fill in for Smith asALIL
supervisors ora rotating basis untfbmith returned to work.Id. § 33. Soon afteward, Beard
learnedfrom Kumar and Trznadel that Brudeadrefused to take any new assignmeinten
them purportedly because he was too busy and because he was leaving for vadafj§ri36-

37. Beard avers that "it is never a valid excuse to refuse assignments because of péaratio
and "it is very doubtful thaMr. Bruder was too busy with other work . . . to accept new
assignments.” Ex. J to Def.'s Mot. [ECF No-219Sept. 9, 201®ecl. of Susan Beard("3d
Beard Decl.")f 7.

Bruderwent onhis vacatiorfrom Tuesday, July 17, 200through Friday, July 20, 2007.
Pl's Stt. of Mat. Facts [ECF No. 33] ("Pl's Stmt’) at 4. Before he leftBeard states that

Brudergave hem list of hispending assignmentand shé'was able to close four ¢his FOIA]

* There are two sealled "Second Declarations of Susan Beard." The Court will refer to the a2€1.0
declaration as the "2d Beard DeckgeAttach. B to Ex. J to Def.'s Mot. [ECF No. 28, andto the September 9,
2013 declaration as the "3d Beard Dede€Ex. J to Def.'s Mot. [ECF No. 28]. The "1st Beard Decl." is dated
October 22, 2009SeeEXx. V to Def.'s Mot. to Dismiss or for Summ. J. [ECF No:116
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case$in "short order simply by making a few phone calls to offices within DABef.'s Stmt.
19 1415. Beardalso statethat sheeviewed another FOIA matter assigned to Bruder anaddfou
that he hadrhissed the main legal isstidd. 1 15.

Beard met with her supervisors blonday,July 16, 2007, to pass along Brudeequest
for a permanent transfer I1d.  38. The supervisors decided that Bruder could not be
permanently transferredbutthat hecould be placed on detail tm@ther officeafter hereturned
from his vacationon Monday,July 23, 2007.1d. 1 3839. Beard did not tell anyone in the
office about Brudes upcomingdetail and did not communicate the news to Bruder until he
returnedto the officefrom his vacation Id.  39. The detail became effective duesdayJuly
24, 2007, retroactive tdMonday, July 23, 2007. Id. 1 40. For theapproximatelyten weeks
remaning inthe 20062007 evaluationperiod, which endedn September 30, 2007, Brudeas
on detail and under the immediate supervision of Lot Cod#ef 41. Cooke providedBeard
with a positive evaluation of Brudsnvork for that time periadid. 1 44.

For the20062007 evalation period, Bruder received an annpatformance rating of
3.2 Id. 145. A rating of a 3.2 is in the "highly successful" band of possible ratings3(2)8
rather than the "outstanding" band of possible ratings (3.5 and abBeeBenner Decly 12.
Initially, Smith recommended to &ard (who was responsible for making the final decision on
the yearend ratings folALIL employeelthat Bruder receive a.@ Def.'s Stmt. 42. Beard
stated that she decided taise that recommended rating to a 3.2 becauseookes positive
assessment of Bruderwork on detailduring the lasten weeks of thevaluationperiod. Id.
11 43-44. Bruder later received a$2,592 yearend bonus basedin part on his annual
performance ratingld. 1 49. He asserts that he "received a lower rating and, as a result, a lower

monetary bonus, than his work merited." Compl. at 7.



The ratings for allALIL employees were numeric onlthey did not containwritten
commens about the employees' performan&eeAttachs. A-E to Ex M. to Def.'s Mot., ALIL
Employees' 2002007 Annual Performance Eval8elow is a chart of the annual ratings and

bonus amounts for Bruder and hisworkers in ALIL:

Name Annual Rating Bonus Amount
Bruder 3.2 $2,592
Kumar 4.0 $1,944
Richardson 4.0 $2,675
Strangis 3.8 $2,786
Trznadel 4.0 $2,759

Seeid.; Attach. 3to Pl's Oppn to Def's Mot. to Dismiss [ECF }4], Def.'s Resp. to Req. for
Docs., No. 8 Bruder alleges that Kumar, wheceived a final rating of a 4.0 and$a,944
bonus only worked half time, and that Trznadel, who received a final rating of ae¢dlyed a
$2,759salary increaseather than a bonusPl.'s Oppn to Def's Mot. to Dismss [ECF No. 14]
at8. The other two attorneys receivioll ratings ofa4.0 and a 3.8 andonuse®f $2,675 and
$2,786 respectively

Shortlyafter he received his yeand rating Bruderinitiated a formal complaint with the
DOE's Office of Civil Rights (OCR'), alleging that hdadreceived'unfair and biased ratings
and 'every one of the younger femdlegsceived better ratingsEx. Cto Def!s Mot. to Dismiss
or for Summ. J[ECF No. 133], Pl's Admin. Compl. ("Pl.'s Admin. Compl.'at 3. Bruder
initially claimedthat he was discriminatiagainst on the basis afje, racegender and religim,
see id. at 1 however, he subsequently abandoned his claims for race and religious
discrimination. He stated m hisadministrativecomplaint that hdelievesSmith "gave [Bruder]
unfair and biased ratings" and gave "much better ratings to each andeeen§ the younger

females whom he supervisedld. at 3. Bruder also asserts that Smitvas provided with a

great manyaluable and unearned advages by educators and mentors wiantedto put him



forward because of his racial backgrothand that Smith"operate[s] in his professional
capacity with aracuteawarenesghat he did not earapon his own merit, and thusnot worthy

of, the advancedegreesvhich he holds. Id. at2. Bruder concludes that these factors "render
Mr. Smith especially abusive in his supervision of older méa."OCR accepte@ruder'sclaim

(as well as several other®w not at issuebefore tle Court)for investigation. SeeNotice of
Final Order Bruders initial administrativecomplaint dd not allege that Beargarticipated in
any of the alleged discriminationSeePl.'s Admin. Compl. In late 2007,however, Bruder
amended his complati to add Beard as a discrimingiactor Ex. Fto Def!s Mot. to Dismis®r

for Summ. J. [ECF No. 13-3], B.Amerds. to Admin. Compl. at 1.

As part of thesubsequentEEO investigation, Smith submitted a witness affidavit
explaining why hebelieved Brudefs work performance merited "highly successful rating
rather than atioutstanding'rating SeeSmith Witness Affat 25. Smith stated thdtthere were
work assignments that [Bruder] either did not finish or did not complete in a fashiomgant
outstanding rating,and then citedeveralspecific examplesld. at 2 Smith also indicaithat
"[t]here were a couple of officials outside of the Office of General Counselastually asked
that [Bruder] not be assigned to do their work for their officelsl. at 3. He also noted that
Bruder"kept his door closedwhile at work, and when one enterBduder'soffice, "often the
only thing visible on his desk was a noVeld. at 2. And Smith statedthat Bruder refused to
accept cases from the acting supervisors wBith was on sick leave, did not appear to be
actively working on cases, and did "not take responsibility for doing [] work laroadedging

or correcting errors.'ld. at4-5.

® Smith is AfricanAmerican. SeeEx. | to Def.'s Mot. [ECF No. 22], Witness Aff. of Isiah Smith ("Smith
Witness Aff.") at 1.



Beard also submitted a witness affidavit for the EEO investigation. egflained that
she discussed Bruder's annual performance rating with Smith prior to itscesaral "[blased
on [her] knowledge oMr. Bruder's work," she agreed with Smith's assessniextA to Def.'s
Mot. [ECF No. 29-2], Witness Aff. of Sus&@eard("BeardWitness Aff!") at 4.

In the meantimeBruder's detailassignmentontinued into the 206Z008 evaluation
period(October 1, 200-Beptember 30, 2008).Def.'s StmtJ54. Because Bruddnad not been
permanently reassigneBeard remained respohk forissuing hisannual rating.ld. For that
evaluation period, DOE adopted a new appraisal system based on a scale of 1lth 1(Eb.
Bruder received an 80.50, which is "often described as being 'Outstandichg{"56. Beard
stated that shissued this rating based time input she received from the supervidorswhom
Bruder worked while on detailld. I 54. Bruder never returned tALIL after he left for his
detail assignment.Id.  50. He was permanently reassigned to another group in November
2008. Id. § 53. In 2013, he retired from federal servitmk.| 56.

On May 20, 2Q1, after an investigation and a hearing, an administrative jadggned
by the EEOCdismissed Brudés claimsof discrimination finding that there wre no genuine
issues of material fact. SeeNotice of Final Order About two months lateBruder filed a
complaint in thisCourt SeeCompl.at1l. The Courthas sincalismissed all but one count bis
complaint because of his failure to exhaust administrative remedies and to shaseadve
employment actionSeeJuly 17, 2013 Mem. Op. Bruder's omBmaining claimalleges that he
suffered age angenderdiscriminationwhenhe received lower2006-2007amual performance
rating than his younger, female -weorkers DOE now movesfor summary judgment, arguing
that Bruder cannot show that D@BEexplanation that his work did not merit a higher

performance rating is a pretext for discrimination.



LEGAL STANDARD

A. SUMMARY JUDGMENT

Summary judgmernis appropriate when the pleadings and the evidence demonstrate that
"there is no genuine dispute as to any material fact and the movant is entitled tonjudgrae
matter of law: Fed. R. Civ. P. 56(a)A fact is material if it could féect the outcome of the

case. Anderson v. Liberty Lobby, Inc477 U.S. 242,48 (1986) A dispute is genuine if the

"evidence is such that a reasonable jury could return a verdict for the nagrpavty’ 1d. The
party seeking summary judgment bears the initial responsibility of demamgtfae absence of

a genuine dispute of material fac€Celotex Corp. v. Catrett, 477 U.S. 317, 323 (198%he

moving party may successfully support its motion by identifying those portiotthefrecord,
including depositions, documents, electronically stored information, affidavits taratemns,
stipulations (including those made for purposes of motion only), admissions, interyogato
answers, or othematerials; which it believes demonstrate the absence of a genuine issue of

material fact. Fed. R. Civ. P. 56(c)(1¥ee als&elotex 477 U.S. at 323.

In determining whether there exists a genuine dispute of material factieniffio
preclude summaryudgment, the Court must regard the fmavants statements as true and
accept all evidence and make all inferences in thenmavants favor. SeeAnderson 477 U.S.
at 255. The nonimoving partymust however, establish more than theere existence ch
scintilla of evidenc&in suppot of its position,id. at 252, and may not rely solely on abd¢igns

or conclusory statementSyeene v. Dalton, 164 F.3d 671, 675 (DG 1999). Moreover,[i]f

the evidence is merely colorable, or is not significantly probative, summarspn@rdgnay be

granted. Anderson 477 U.S.at 24950 (internalcitations omitted). Summary judgment, then,



is appropriate if the nemovant fails to offet'evidence on which the jury could reasonably find
for the [non-movant]."ld. at 252.

B. TiITLEVII AND ADEA

Title VII prohibits employers from discriminatiriggainst any individual with respect to
his compensation, terms, conditions, or privileges of employment, because of such ifglividual
race, color, religion, sex, or nationakigin." 42 U.S.C. § 2000€. ADEA prohibits
discrimination"against any individual with respect to his compensation, terms, conditions, or
privileges of employment, because of such individuage. 29 U.S.C. §623(a)(1). BotlTitle

VII and ADEA claims are analyzenh the same way. Barnett v. PA Consulting Gtpc., 715

F.3d 354, 358 (D.C. Cir. 2013). To prouelawful discrimination, a plaintiff must demonstrate
by a preponderance of the evidence that the actions taken by the employémameskely
than not based on the consideration of impermissible fdcdach aggenderor age Tex. Dept

of Cmty. Affairs v. Burdine, 450 U.S. 248, 254 (1981) (internal quotation marks and citation

omitted). A plaintiff may prove his claim with direct evidence or, absent direct eg&ldre may
indirectly prove discrimination under the buregmfting framework created bjicDonnell

Douglas Corp. v. Green, 411 U.S. 792 (1973ke, e.g.Pollard v. Quest Diagrstics 610 F.

Supp.2d 1, 18 (D.D.C2009). Under that framework, the plaintiff carries the initial burden of

establishing a prima facie case by a preponderance of the evidele&onnell Douglas, 411

U.S. at 802.
When 'an employee has suffered an ebe employment action and an employer has
asserted a legitimate, naliscriminatory reason for the decisibmowever "the district court

need not-and should net-decide whether plaintiff actually made out a prima facie case under

McDonnell Douglas' Brady v. Office of the Sqgt. at Arm$20 F.3d 490, 494 (D.Cir. 2008).




Instead,the court must determinenly whether the plaintiff has producédufficient evidence
for a reasonable jury to find that the empldy@sserted nediscriminatory reason wanthe
actual reason and that the employer intentionally discriminated against theyednjjlo Id.;

accordVatel v. Alliance of Auto. Mfrs., 627 F.3d245, 1246-471D.C. Cir. 2011) see also

Baloch v. Kempthorne, 550 F.3d 1191, 1196 (D.C. Cir. 2008) (applyin@rdudy analysis to

ADEA claims) The plaintiff has the ultimate burden of establishing that the reason provided by

the employer is pretexal. SeeMorgan v. Fed. Home Loan Mortg. Corp., 328 F.3d 644, 65

(D.C. Cir. 2003).
"A plaintiff in a Title VII case retains the burden of supporting allegations of retexi
with affidavits or other competent evidence showing that there is a genuine issuilfor

Hastie v. Hendaon, 121 F. Supp. 2d 72, 7{.D.C. 2000)(internal quotation marks and

citation omittedl. "[A] plaintiff cannot create a factual issue of pretext with mere allegations or
personal speculatidh 1d. (internal quotation marks and citation omifted Moreover,
"[e]vidence of discrinmation or pretext that isnerely colorableor 'not significantly probative

cannot prevent the issuance of summary judgrhedhnson v. Digital Equip. Corp., 836 F.

Supp. 14, 15 (D.D.C. 19983iting Anderson, 477 U.S. at 249-50).

DISCUSSION

Bruder daims that DOE discriminated against him by giving lamower 2006-2007
annual performance ratintgan hisyounger, female caorkers In response)DOE explains that
Brudets work performance did not warrant a higher ratingBecauseBruder's annual

performance rating is an adversmployment actiohand because DOE has proffered a-non

® The Courtpreviously heldthat Bruder's 2008007 performance rating dified as an adverse action
because it was directly tied to the amount of his annual performance aaduly 17, 2013 Mem. Op. at 113
(citing Russell v. Principi257 F.3d 815, 8189 (D.C. Cir. 2001) (wheran employee's performance rating was
directly tied to a bonus amount, the rating could constitute an adverse emptaatien).
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discriminatory explanation for taking that action, insw Brudeis burden to establisiat the
non-discriminatory explanatiorprovided byDOE is pretextial. Morgan 328 F.3d at 654
Bruder fails howeverto submit evidence from whichraasonablgury could infer that DOE
explanation is pretext for intentional discriminati@md therefore the Court will grant summary
judgment in favor of DOE.

. DOE PrRoOVIDESA LEGITIMATE NON-DISCRIMINATORY EXPLANATION.

Thesimple fact thaBruder received a lower annual performance rating than his younger,
femaleco-workersdoesnot automatically giveise toan inference of discriminationinstead it
is the "mativation behind the actionthat "determines whether the [emplo\graction violate’s

federal antidiscrimination law. Mulrain v. Donovan, 900 F. Supp. 2d 62, 67 (D.D.C. 2012).

Here,DOE asserts that Smith and Beard were responsible for Bsualenual rating and
that they based their decision on Bruslavork performance over the course of the 2067
evaluation period.Smith made the initial recommendation for Bruder's annual rating and Beard
made the final decisionDOE claims thatBruderreceiveda 3.2 becauskis work performance
did not deserve aigher rating. DOE's burden ssimgdy "one of production, not persuasion.”

Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 142 (2000). "It need only articulate a

legitimate nondiscriminatory reason for its [] decision and offer admissibtience in support

of that reason."_Peterson v. Archstone, 925 F. Supp. 2d 78, 86 (D.D.C. 2013)Redines

530 U.S. at 142)DOE has done so here.

There is no disputthat Smith warned Bruden two prior, interim ratings that his work
needed improementbecausdis "performance was inconsisteratid he'often did not complete
his assignments and he did not complete them in a fashion that would have warranted higher

ratings! Smith Decl. {1 45, 13. With respect to Bruder's final rating, DOE has produced

11



testimony from Smith stating that Bruder "did not show any improvement from thréminte
ratings,"id. § 13, and that "there were work assignments that [Bruder] either did not finish or did
not complete in a fashiomeriting an outstanding ratingSmith WitnessAff. at 2 Smithalso
provides several specific examples of Briglé&ssthanoutstanding work pérmance Bruder
complained that gaticular assignmentwas beneath himfailed to timely complete a lost
property policy assignmentgfused to reject ra improperly filedclaim; and failed to timely

complete a drug policy assignmei@mith Witness Affat 2;see als&mith Decl. 1 5, 13-16.

DOE alsocontends that Brudémwas very difficult to supervise and appeared to go out of
his way to generate conflict wittir. Smith, his direct supervisoand any[|Jone else who tried to
supervise himi. Def.'s Mot.at 14. DOE providesupportingstatement$rom Smth regarding
situationswhen Bruder refused tacceptassignments or refused to obey instructions aboutehow
case should be handleas well as statement®m Kumar and Trzndel regarding howBruder
refused to accept assignments from themlemiey werehis acting supervisors.See Smith
Witness Aff. 1 23, 5; Smith Decl. § 13-16 Ex. H to Def.'s Mot. [ECF No. 29], Aug. 21,
2013 Decl. of Reesha Trznadel ("2d Trznadel Dgcf 6; Attach. A to Ex. H. taDef.'s Mot.
[ECF No.29-7, July 29, 2009 Decl. of Reesha Trznadel ("Istnadel Decl.") 5; Ex. Q to
Def.'s Mot. to Dismiss or for Summ. J. [ECF No-4J3 July 30, 2009 Decl. of Nisha Kumar
("Kumar Decl.”) T 6).

DOE also provides testimony froleard, Brudés secondevel supervisor, who was
responsible for the final decisi@n Brudes annualrating. Shdound Brudes work to be less
than outstanding, and raised Brutferating from the3.0 suggested by Smith to a Jaly
because of Brudirpositive evaluation while on detaBd Beard Decl. ®; Attach B toEx. J to

Def.'s Mot.[ECF No. 292], Mar. 5, 2010 Decl. of Susan Beard ("2d Beard Decl.") 1B&ard

12



received information from Smith about Berts work performancseeBeard Witness Aff. at-3

4, hut she also hadher owndirect experience witBruders work. For example, stetatel that
Bruder gave her a list of cases he was purportedly working on, and she wascidide four of
them in"short ordet. Ex. V to Def.'s Mot. to Dismiss or for Summ. J [ECF No-1160ct. 22,
2009Decl. of Susan Beard ("1st Beard Decldt) 20. And, upon review of another case, Beard
found Bruder had'missed the main legal isstield. Beard was also aware that Bruder had
refused to take new assignments from Kumar and Trznadel while they weractimg
supervisors.ld.; see alsdd Beard Decl. | 6.Based on this information,dé&rd concludedhat

the 3.2 rating,"which was equivalent to a highly succesgfeiformance that entitled [Bruder] to
a performance awartwasfair. 1st Beard Declat 20.

DOE also provided testimony demonstrating jthater the course of the 20@007
evaluation periodBruderts ALIL co-workersobservedBruder's work performance tbe less
than outstanding. DOE asserts thhisttestimony generally shows thBruder "displayed an
indifference to his assigned responsibilities from the beginning of the peariatiich he was
assigned to the ALIL group. Def.'s Mot.at 15 (citingEx. K to Def.'s Mot. [ECF No. 22],
Aug. 20, 2013 Decl. of Jocelyn Richards ("2d Richards De§l4)Ex. G to Def.'s Mot. [ECF
No. 292], Aug. 6, 2013 Decl. of Katie Strangis ("2d Strangis Decl.") 1 3; 2d Trzriaeel
19 4-5)) These formerco-workersobserved that Brudsrcomputer was rarely on atithtthere
were no 'indicia in his immediate work area (e.g., papers, file folders, books, pens)ahiat w
have demonstrated that he was actually performing work, on a consistep}'b&se$.'s Mot. at
14 (citing 2d Richards DecH 34; 2d Strangis Decl{{ 34; 2d Trznadel Decl{ 5. Brudels
co-workersalsoobserved hinreading a'popular novel at his desk during normal work hdurs.

Id. (citing 2d Richards Decl. I £d Strangis Decl.  4) And, as already mentioned, Kumar and

13



Trznadelclaim that, when thewerved as acting supervisors, Bruder refused to accept new
assignments from them. 2d Trznadel Decl. | 6; 1st Trznadel Decl. 1 5; Kumaf becl.

DOE's dissatisfaction withBruders work performance-supported by testimony from
Bruder's former supervisors and all of Bruder's fordell co-workers—is a legitimate, non

discriminatory reasofor Bruders annual performance ratinggeeDewsMiller v. Clinton, 707

F. Supp.2d 28, 52(D.D.C. 2010) (explaining thasupervisorstissatisfaction with employ&e
work was a legitimate, nediscriminatory reason for employsewo "minimally successful

perfamance evaluationssee alsd?aquin v. Fed. Nat Mortg. Assn, 119 F.3d 23, 2(D.C. Cir.

1997) (holding thatemployer's dissatisfaction with employee's work was a legitimate non
discriminatory reason fagmployee's termination Accordingly, the burden shifts ®ruder and
the question becomes whethes evidence creates a material dispute on the ultimate issue of

discrimination. SeeMcGrath v. Clinton666 F.3d 1377, 1380 n.3 (D.Cir. 2012).

. BRUDER FAILSTO SHOW PRETEXT.

The Gurt now considergvhether, in light of the total circumstancestioé caseBruder
has shownthat DOEs explanation is mere pretelyy "produding] evidence sufficient for a
reasonable jury to find that the emplogestated reason was not the actual reason and that the
employer intentionally discrimated against Brudeon the basis of his age gender Brady,
520 F.3d at 48. A plaintiff may establishpretext"directly by persuading the court that a
discriminatory reason more likely motivated the employeindirectly by showing that the
employels proffered exm@nation is unworthy of credenteBurding 450 U.S.at 256. Mere
allegations of pretext are not sufficiertie employee must offer evidence showing that the
employels explanation is'false, that it is a lie, or that the emplogereal motivation was

discriminatory! Aka v. Washington Hosp.t€, 156 F.3d 1284, 1289 n.3 (D.C. Cir. 1998h
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banc) "The more valid a reason appears upon evaluation, the less likely a court wifirze to
that reason pretextual.Ryan v. Reno, 168 F.3d 520, 524 (D.C. Cir. 1999) (internal quotation
marks and citation omitted).

Considering the record in its entirety, the Court finds that no reasonable jury could
conclude that DOE's explanation for Bruder's annual ratirg pretext for unlawiul
discrimination DOE has shown through witness testiye-not justfrom Bruder's supervisors,
but alsofrom his former ALIL co-workers—that Bruder's work performance was lékan
outstanding. And Bruderdoes nb discreditthat testimony, nor does he provide other evidence
sufficient to showthatdiscrimination was the true motivation behind his annual rating.

A. Bruder Does Not Discredit The Testimony Of His Former Supervisors and
Co-Workers Regarding His L ess-Than-Outstanding Wor k Perfor mance.

Federal antdiscrimination law"does not authorize a federal court to become a super

personnel department thategamines an entity business decisiofisBarbour v. Brownerl181

F.3d 1342, 1346 (D.CCir. 1999) (internal quotation marks and citation omittedjhat said,
"[e]vidence indicating that an employer misjudged an emplpyee . performance or
gualification$ can bé'relevant to the question whether its stated reason is a pre@xtsdidier

v. Broad. Bd. of Governors, Chairman, 709 F.3d 19, 26 (Bi€.2013) (quotingrischbachv.

D.C. Dep't of Corrections, 86 F.3d 1180, 1183 (D.C. Cir. 1998y example'if the employer

made an error too obvious to be unintentional, perhaps it had an unlawful motive for dbing so.
Fischbach86 F.3dat 1183. But "it will not do for the plaintiff to show that the emploigestated
reason was false if the employer believed it in good faith; the plaintiff must elstaddiasis to
conclude that the employer has lied about the reason or, more directly, that the raason w

discriminatory® Desmond v. Mukasey, 530 F.3d 94439®! (D.C. Cir. 2008) (citingBrady,

520 F.3d at 495). Speculation or conclusory allegatiomse not sufficient; the plaintiff must
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provideevidenceto demonstrate that the emploggrerformancdased explanatios ia lie. See

e.g, Manuel v. Potter, 685 FSupp.2d 46, 63 (D.D.C2010)(granting summary judgment to

defendant because plaintiff failed to provide any evidence undegrims supervisorsclaim
that they"honestly believetplaintiff's work "was deficierit when they issued him @egative
performance review).And a plaintiffs subjective assessment a$ bwn performance isiot

sufficient evidence opretext. SeeDorns v.Geithner 692 F.Supp.2d 119, 135 (D.D.C2010)

(granting the defendant summary judgment becdtrse plaintiff ha[d] produced no evidence
beyond her own subjective opinion that she performed at a highet thaal her performance
reviews reflected).Accordingly, the @urt's functionat this stage is to determineased on the

record, "whether [the employer] honestly belieVethat the plaintifs work product and

performance deserved the given ratings ‘axted in good faith upon those beliefKelly v.

Mills, 677 F.Supp.2d 206, 2289 (D.D.C. 2010); see alsoFischbach 86 F.3dat 1183

(explaining that in determining whether plaintiff has put forth sufficient evidence to infer
pretext, the critical issue is not whether the empley@asons are true or false, but whether it
honestly believed the reasons when taking the personnel action).

Here,DOE has introducetestimonyfrom Bruder's two supervisors and all of his former
ALIL co-workersthat paints a vivid picture of Bruder's lefsanoutdanding work performance
in ALIL. In response, Bruddraldly assertghat all of his former supervisors andworkers are
lying about the performance issues to which they attdst.arguments fail because he does not
produceany evidence demonstratiigat DOE did not honestly believe that he deserved the

given rating based on his work performance.
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1. Bruderfails to discredithis formersupervisors'dstimony

Bruderhas not providedompetenevidence to suggest thatnith and Beard-who were
both involved in decidinghis final rating—did not honestly believe thaBruder's work
performance warranted ti3e2 rating.

a. Smith's belief thaBruder's work performance deserved the given rating

As discussed above, Smith provided several reasons why Bruder's work performance
the 20062007 evaluation period did naterit a higherrating. For example Smith states that
Bruder complained that an assignment to procetsm was bendh him; challenged Smith and
anyone else who tried to supervise hifailed to timely complete a lost property policy
assignment; refused to reject a claim that Smith told him was not properly filedtaD8E;
andfailed to timely complete a drug policy agsment. SeeSmith Decl.q{ 5, B-16; Smith
Witness Aff. at 2.

Bruderdoes notaddress Smith assertion that Bruder complained that an assignment to
process alaim was beneath hiymor doeshe address Smith's assertion tigatuder "struck a
posture from almost the very beginning of his work in my shop of challenging arg/one else
who tried to supervise hith.Smith Decl. { 16. In fact, Bruder admits that he was not pleased
with his work assignmentseePl.'s Opp'n at 1-12; Compl. at 4, and that he refused to accept
new assignments on at least one occaseaPl.'s Oppi at 62. NonethelessBrudermaintains
generally that Smith's statements about his work performance areilieg to a few alleged
examples. These exampleshowever, are supported only by Bruder's own speculation and
conclusory allegations.

For instance Bruder asserts that Smith was untruthful when he stated that Bruder failed

to complete an assignment that involwedting a policy"on holding employees responsible for
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[lost] property! Pl.'s Opph at 33. Smith's specific statement on the matter was that Bruder
"failed to complete in a timely fashion" an "assignment involving drafting a policy to cover
employees whitadlost government property.” Smithecl. I 5 see als®&mith Witness Aff. at

2. Inresponse, BrudetaimsthatSmith is lying, as shown by the lack'afredible evidence that
Isiah Smith ever gaviBruder] any such assignmefar that Brudel failed to do the assignment

or did it unsatiséctorily." Pl.'sOppn at 38. But Bruders only purported evidence that Smith's
statement is untruthful is Bruder's own statentkat"[n] either GG77'S list of assignments nor
lists which[Bruder] kept show that any suassignmentvas made to hirh. Id. at 3334. And
Bruder fails to produce these alleged liststo provide a sworn statement in suppaifrithis
purported evidence DOE, onthe other hand, has producgdorntestimony from Smith about
the matter.SeeSmith Decl § 5; Smith Witness Aff. at 2At this stageBruderhas arobligation

to support Is allegations with competent evidenc8ee, e.g.Brown v. Mills, 674 F.Supp. 2d

182, 188 (D.D.C.2009). But hehas submitted nothingther thanhis own speculationand

condusory allegations, which arasufficient to show pretextSeeHastie 121 F. Supp. 2d at 77

("[A] plaintiff cannot create a factual issue of pretext with mere allegations oOsdr

speculation."Yinternal quotation marks and citation omittesge ado Slovinec v. Am Univ.,

520 F. Supp.2d 107, 120(D.D.C. 2007) (rejecting"[p]laintiff's conclusory,self-serving
statements pertaining fd]efendaris 'phony'explanatiofi).

Similarly lacking in support iBrude's claim that "Isiah Smith falsely asserted that
[Bruder]s improper work caused Isiah Smith to have to write a letter to the clama#orrey
. . . rejecting &n FTCA claim.” Pl's Oppn at 25(internal quotation marks omittedSmith's

specific statement on the matter was thghere was . . . a tort claim . . . whidWir. Bruder

""GC-77" is DOE's General Law Section, of which ALIL is a pa@teDef.'s Smt. of Mat. Facts to Def.'s
Mot. to Dismiss or for Summ. J. [ECF No.-1BY 48.
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maintained was properly filed . . . even though I informed him that [it was not] . .].1.j&0 to
write a letter to the claimant's attorney rejecting the aforementioned tort claim.” \8im#ss

Aff. at 2. Bruder's purporte@vidence that Smith lied is th&mith has been unable to find the
letter he says he wrote to the claimant to reject the cl&h's Opp'n at 2%citing Attach.F to

Pl.'s Opp'n [ECF No. 32], Depositon of Isiah Smith Smith Dep’) at 208:12-13. Bruder
argues that Smith shoullsimply ask the supposed recipient of that supposed letter to provide a
copy,' and that Smith'sfailure to doso "[makes t] obvious that Isiah Smith fabricated this
assertion about having had to write this letter in an more ¢$ioft to create and compound
'nondiscriminatory explanations for the [supervis§ranlawful discriminatory behavidt. Id. at

26. But Bruder's nerespeculation about thmeaning behind Smith's inability to find thegteris

not sufficient evidence tshowpretext. SeeHastie 121 F. Supp. 2d at 77The fact that Smith

did not produce documentation afletter thathe says hesentseveral years agdoes notby
itself, cast doubt on his statement that he had to close théeesase Bruderefused to obey

his instructions.And Bruderdoes notleny that he refused to obey Smith's instructions to close
the case Bruders bae assetion that"Isiah Smitfs claim to have written and sent this letter is
definitely or very likely untrue, pretextual, and certainly cdot#s an issue of material fact,"
Pl.'s Opp'n at 2Gs not sufficientto show pretexor to create a genuine dispute of material.fact
SeePollard 610 F.Supp.2d at 33 (a plaintif6 "'unsupported, personal speculation about the

motivations' of her employer is not enough sow pretext)quotingAsghar v. Paulson, 580 F.

Supp. 2d 30, 37 n.15 (D.D.C. 2008)).
Bruder also asserts that Smittas untruthful when he stated that Bruder did not

successfully complete a drug policy assignmd?it:sOpp'n at 3845; see alsd&mith Decl. § 5;

Smith Witness Aff. at 2 Bruder's purporte@videnceis a memorandum that he sémtSmith
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analyzing a proposed drymplicy order. SeeAttach.10 to Pl.'s Opp'n to Def.'s Mot. to Dismiss
or for Summ. J. [ECF No. 14]. Smith clarifies in his deposition testimgrhoweverthat this
memorandum is not the work product thathlaelrequesteprather, he had requested a new draft
order. SeeSmith Dep.at 97:46. Bruder does not provide evidende contradict Smith's
statement.FurthermoreasBruderpoints out,Smithlaterreassigned the drug poli@ssignment

to Trznadel, whichsupportsSmith's statement that Bruddid not successfull}completethe
assignment SeePl.'s Opp'n a¥0-42 In short, nothing Bruder offers on this pometveat
untruthfulness in Smith's statement

Bruder alsomanufacturesnconsistencies in Smith testimony wher@one exist For
example, Bruderargues that Smith's testimony was inconsistent whesaie Bruder acted
"unethically"in a particular situatiorandlater "tried to backpeddle[sic] from this accusation."
Pl's Oppn at 3132 (citing Smith Depat 154156). Smith, howevernever asserted that Bruder
acted unethicallyseeSmith Dep.at 155:11-18and hemade perfectly clear in his deposition that
he did not think Bruder's work was unethjdait rather'inaccurate,” see. 155:19-2]1156:12
13, a description from which he does batkpedal.Bruder's bare allegatiasf aninconsistenyg
where there is none canrmeate a genuine issue of material fact.

Despite the manpages devoted to arguing that Smith's sworn statements are untruthful,
Bruderfails to produceany evidenceshowingthat Smith"made an error [in assessing Brusler
work] too obvious to be unintentionalEischbach 86 F.3d at 1183, or that Smith didtn
"honestly believethat Bruder deserved the ratihgreceived, Kelly 677 F. Supp. 2d at 229.

b. Beards belief thaBruder's work performance deserved the given rating

Bruder alscarguesthat Bearts testimony is untrustworthy, bagainhefails to provide

any supporting evidence For example, Bider questionshe validity of Beard'sstatementhat,
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whenBruder gave her his casssignmensheet shewas able to quickly close four of his FOIA
cases. Seelst Beard Decl. at 20Bruder tries to create an issue of fact by posing a variety of
guestionghat he should have asked during discovery, such as "[w]hich cases were tREse?"
Oppn at 28. But his failure to inquire during discoveryor at any other timeluring the years

this case has begpending—about the spmfics of a withess's statemedbes notcreate a
genuine issue of material fact. Moreover, Bruder does not deny Beatefaesia Instead he

claims that'[e]ven if [DOE] couldestablish that [Beard] did in fact close four such cases, that
would not demonstrate or intimate that [Bruder] had not dealt with these capeslydr Id. at

29. Again, though,the issuehereis not whether Brudeactually performed well it is whether

his supervisors honesthelievedthathis work performance merited tigevenrating SeeKelly,

677 F. Supp. 2d at 229 (explaining that the court determines only whether the defendant
"honestly believed" that plaintiff's work deserved the given rating andd'actgood faith upon

those beliefs"). Here, Bruder does not deny that he gave Beard a copy of his case assignment
sheet, that Beard identified open casashis sheet, or that Beasgasily closed four of thse
cases.Hence, there is ngenuine dispute of material faabout Beard's statemesmd herreason

to believe that Bruder's work performance was less than outstanding.

Bruder also contends thBeard's statement thiaé missed the main legal issue of alRO
matteris "likely untruthful and therefore pretextuadbecauseBeard"did not identify the FOIA
matter or the allegedly missed issuePl.'s Stmt. at 13. The particularFOIA matter and the
specific missed issyudowever,are subjectaibout whichBrudercould have inquiredluringthe
yearsthis case has beguending. His failure to dosa and his resultant failure torgdfer
anything other thanhis unsupportedllegationthat Beard'sstatement islikely untruthful and

therefore pretextual,falls far short of meeting his obligation to produmadence ofBeard's
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purported untruthfulnessAnd Bruder's mere speculation tHa¢ardmust belying because her
statement is not as specific asvineuld like it to beis not sufficient to show a genuine dispute of
material fact. SeeGreene 164 F.3d at 675 (explairgnthat,to defeat a motion for summary
judgment, the plaintiff may not rely solely on allegations or conclusory statene

Bruder alsounsuccessfullyattempts to show inconsgstcies in Beard's testimanyFor
example heargues thait wasinconsistenfor Beardto "initially allege[]" that he"often missed
meetings, but thento identify only one meeting that Bruder missdél.'sOppn at29-3. There
is no inconsistency hereBeard stated that Bruder often missed meetiagd she supplied an
example of one such meetin§eeAttach. A to Pl.'s Opp'n [ECF No. 28, Deposition of Susa
Beard("BeardDep.") at 199:26201:19. Moreover, Bruder admits that he did not attend at least
one meeting due to "confusion involving a computer calendar."” Pl.'s Opp'n ab3@e @xtent
Beard could not recall other specific meetings that Brudesedi sucha minor gapin her
recollection of events thabccurred yearsearlier de&s not suggest untruthfulness or
discriminatory animusSeeMulrain, 900 F. Supp. 2d at 73.

Similarly unavailingis Brudea's argumenthat Bearts testimonywas inconsistent when
shestatedthat Brudersometimeslost sight of the nature and scopdaifproject and wadrawn
into ancillary issues,but then identified onlyonesuchinstance.ld. at 4647 (citing BeardDep.
at 236-237. Again, there is no inconsistencyBeard stated that Bruder sometimes was drawn
into ancillary issugsand then shedentified one suchinstance SeeBeard Dep. at 237:20.
Bruder'sown proffered opinion that he was not drawn into ancillary issues is not sufficient
evidence that Beard was untruthful in B&atement

Bruder also baldly asserts that Beard failed to factto his final annual ratinghe

positive evaluation he receivedile on detail. But this assertion iflatly contradicted byecord
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evidence Thetestimonyshowsthat "Beard solicited the views of [Lot Cooke,] the person who
supervised [Bruder] while he was on detail during approximately the last tés wiethe 2006
2007 Evaluation period, and then 'factored' that faable assessment into increasing [Bruder's]
final rating from a 3.0 to a 3:2.Def.'s Mot. at 19 (citing 3d Beard Decl. § 9; 2d Beard Decl.
13; Ex. L to Def.'s Mot. [ECF No. 29-3], Mem. from Lot Cooke to Susan Baal@ (providing

an evaluation of Bruder's work on detail)). Moreover, Bearddstatber deposition that[o]n
[Bruder's] final rating," she took "into account the rating {#dtlL] received from [Cooke]."
Beard Depat 228:20229:2. Furthermore, Bith acknowledged th&eard raisedhe 3.0 rating
that he suggested they givBruder toa 3.2 because of the evaluation of Brusledetalil
supervisor. 8ith Decl. 13 Bruderhas nosubmitedany evidenceo the contrary.

Like his arguments disputing the truthfulness Syhith's testimonythen, Brudes
challenges t@Beard's testimony do not shdhat sheé'made an error [in assessing Bruder's work]
too obvious to be unintentionalFischbach 86 F.3d at 1183, or thahe did not "honestly
believe" that Bruder deserved theimgthereceived, Kelly 677 F. Supp. 2d at 92 Ultimately,
athough Brudemay disagrevith his supervisorgpinionsof his work performance, Hails to
demonstratehat either Smith or Beardid not honestlybelieve their stated reasons for giving
him a 3.2 rating.

2. Bruderdoesnot dscredithis co-workers testimony

Bruders lessthanoutstandingwork performance islso described in declaratioh®m
all of Brudefs formerALIL co-workers. In the first round of declarations submitted with BOE
first motion to dismiss or for summary judgmembwever the declarations largely concentrated
on Brudess behavior—such as refusing to update his list of assignments, refusing to take on

additional assignments, and reading novels during work eavrsr the four-day period of time
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(Wednesday-riday, July 1113 and Monday, July 16, 200When Kumar and Trznadel were
acting supervisorand wherBruder was preparing to leave fafour-day vacation SeeKumar

Decl. 1 46 (describing howshe acted as sepvisor when Smith was out of the offjdeow,
when she asked Bruder to update his list of active casé€$ianded his sheet back to me and
told me that | needed to updaté iand how,during at least one meeting while Smith was, out
"Mr. Bruder refusd to take on an assignment that | was attempting to provide t9;hist
TrznadelDecl. 1 35 (describing how she acted as supervisor when Smith was out of the office
how "Mr. Bruder refused to take [an assignment] frorhdigring that timehow, whenshe told

him that everyone had to pitch in and do work, "[h]is response was to cross his arms and not look
at us; andhow, '[w]hen | walked past his office, which was at least one to two times per day,
his computer screen was black, or inactive, and there meengapers or packages out on his
desk and 'on a few occasions. . Mr. Bruder was reading novels or paperbacks during the
workday, or had his feet up on the desk while shining his $hddsach. to Ex. K to Def.'s Mot.
[ECF No. 29-2, June 24,2009 Decl. of Jocelyn Richards ("1st Richards Decff) 36
(describing how Bruder refused to accept new work assignments when Smith wad bowa
"[h]is desk was frequently completely barao files, notes, or documefitand '[o]ccasionally .

. . [he was seenpadingThe Godfathéror polishing his shoes on his dégkAttach. to Ex. G to
Def.'s Mot.[ECF No.29-2, July 1, 2009 Declof Katie Strangis"(Lst Strangis Decl."Y|{ 37
(describing how Bruder refused to accept new work assignments when Smith wad bowa
"[m]ost, if not all, of the times | walked by his office | noticed there were perngeon his desk

or in the area and his computer screen was off . . . [and] [o]nce | noticed smmmpphis shoes

on his desK). Because the declarations centrated orthe fourday periodwhen Smith was out

of the office and before Bruder went on vacation and tredetail, the Court, construing the
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facts beforet in a light most favorable to Brudeioundin its last opinion thatit is possible that
Bruder declined assignments because he only had four days before he lefiLtiggoip for the
detail positiofi and"[i]t is possible that the other ALIL employees did not realize that Bruder
was on detail when they saw that his computer was off or that there were no papers sk'his de
July 17, 2013 Mem. Op. at 15.

DOE has now submitted asecondround of declarations from Brudercoworkers
explainingthat his behavioduring the fowday period describenh their first declarations was
indicative ofhis behavior throughout the yeaSee2d Strangis Decl{{ 34 ("The behaviors |
identified in my([first] [d] eclaration relating to Mr. Bruder were apparent almost from the very
start of the time at which he was as&dmo the group in which | worked, which would have
been late 2006 or early 2007 [and] my office was directly across from Mr. Brutkeoffice the
entire period of time he worked for Mr. Smith, and it was during that entire time Melsiat
his computer was rarely turned on amd desk was completely empty of papers, pens, file
folders, anything that one would expect to find on the desk of an actively practicingegt);
2d Trznadel Decl{{ 46 ("My [first] [d] eclaration. . . discussed Mr. Brud&r behaviors around
thetime Mr. Smith experienced a medical emergency in July 2007. In doing so, howssasr, |
not suggesting that Mr. Bruderbehaviors were limited only to that time period. Rather, his
actions in July 2007 reflected a continuation of his behaviors tha# wanifest from the
beginning of 2007); 2d Richards Declf{ 34 ("While my [first] declaration did focus on the
period when our supervisor, Mr. Isiah Smith[,] was on medical leave, | did not meanttmyimi
observations about Mr. Bruderbehaviors atvork only to a short period of a few days ... .
[T]he observations | made . . . about Mr. Brislepproach to work ere true for the entire

duration of the time that | worked with him, and wer¢ exclusive to the period of time when
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Mr. Smith was on medical leave . . . Mr. Bruder rarely had any files, notes or documdnss
desk during the entire period he was assigned to my unit was apparent he was not working
on very much.).

Bruder disputes some ofhe testimony from thse two rounds ofdeclarations His
contentions can be divided into three basiguments(1) he concees that he refused to accept
assignments from Trznadel and Kumar when Smith was on medical leave in July 2007, but
argues thatis refusalwas appropriate because keenv he would begoing on detajl (2) he
argues thathe second set afeclarationsre inconsistent with the firsttsand (3)he argues that
the declarationsontain untruthful allegations about his work performance.

a. DOEs evidenceshowing thaBruderdid not know he would be placed
on detail in advance of leaving for vacation

After Smith went on medical leave on July 11, Trznadel and Kumar were appointed as
acting supervisorsr ALIL. When they attempted to give Bruder new assignments, he refused.
Bruder admits that he refusedaocept nevassignments, butontendghatit was appropriate for
him to doso because hHaew that, after his upcomingcation he would immediately be placed
on detail. DOE, on the other handssertghat Brudemwas not aware until after he returned from
his vacation that he would be placed on detail and, ttharefore he 'tid not decline
assignments because he was going to be moved to anothef;dfistead "[h]e decling
assignments because that was in keeping with the conduct he exhibited throughout hia tenure
ALIL." Def's Mot. at 17. In support of i@ssertion DOE hasofferedan affidavit from Beard
stating that Brudés detail assignment was not finalized until after Bruubed left forvacation,
and she did not informBruder that he would be going on detail umtiter he returned from
vacation. 3d Beard Decl. 1 8; 2d Beard Decl.  12Beardalsoasserts that Bruder requested a

permanent transfer to another office, not a detail, so Bhat&ro reason to beliey@rior to his
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return from vacationthat he would be put on detail. Def.'s Mot. at 16. (citing 3d Beard Decl. |
8). Hence DOE arguesBruder's explanation that he did not accept new assignments because he
knew hewas leavingo go ondetail is merely dpost-ha rationalizatior!. 1d. at 17.

DOE has also produced testimony from Bruder's forrnarvorkersassertinghathe did
not mention that he was going on detailen he refused assignmentsstead his excuse was
that he wagoo busy and was leaving for vacatioBee2d Richards Decl. { 5Nr. Bruder said
he refused the new assignments because he was too busy and could not accept any new work,
and cited the fact he was working on . . . FOIA and FTCA work . . . . He never indicated that his
refusal was based on him being detailed to a new dfficed Trznadel Decl. § 3'The only
thing Mr. Bruder ever said in my presence in July 2007 about his status was that hengasgoi
vacation. He did not say that he was transferring to another office aftesnif@eted his
vacation’); 1st Kumar Decl. § 6 ("MmBruder did not advise me that he had requested a transfer
to another office or that he intended to transfer to another office.").

In the face of this extensive eviden&rudercontinues to assetihat before he left for
his vacation he knewthat he would be placed on detaiPl.'s Oppn at62, 65-66. Without
providing any supporting evidence, Bru@sserts that he had been ttddweek or more earlier
by the Assistat General Counsel and the Deputy General Colltisal his presence in the new
office was vital and needed immediately, that both officials were eager to mavhdre, and
that the detail was only a matter of formally moving and signing certainrapbus, even if
the detail had not yet be&malized, [Bruder] was rightly certain that it would be, and in acting
accordingly! Id. at 66. But, again, Bruder has failed to provide any evidence to support his bare
and selserving assertions. Herovides no affidavits to suppotthat he Assistant General

Counsel otthe Deputy General Coundeld him theyneeded him immediatelyr that the detail
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assignment waall-butfinalized And there can be no genuine dispute of material fact when
there 8§ no ewdencefrom which 'a reasonable jury could return a verdict for the nonmoving
party." Anderson 477 U.S. at 28 Bruderhas not refuted DOE's evidence showing that he did
not know he would be placed on detail in advance of leaving for vacatdrihusthere is no
genuine dispute that Bruder refused assignments from his acting supervisagastamsr his
supervisors found unacceptable. 3d Beard Decl. | 7 (stating that "it is never a gafid &x
refuse assignments because of vacation plans" and "it is very doubtful that [|] Bagi¢oo
busy with other work . . . to accept newsigaments"); Smith Decl. { 13 (stating that "[t]he
reports | received about [Bruder's] work in my absence were negative . refiided to take or
perform assignmesa from th[e] two attorneys [serving as acting supervisors] and gendidll
not make any attempt to help with the additional work that arose in that period").

b. Consistency of the declarations from Brugléormerco-workers

Bruder also asserts that theecondround of declarationsfrom his former ceworkers
submitted by DOEshow ‘alter[ations] of its witnessg prior testimony which, in some cases,
"flatly contradict allegations made earlier in this proceedingl's Oppn at 22. Having
reviewed thdestimony the Court finds no such inconsistencies.

Bruder contendshat his former cavorkers' second declarations, which state that his
lessthanoutstanding work performance occurred thraugtthe 20062007 evaluation periqd
are inconsistent with their first declarations, which he alleges state onlyetta&dh refused to
do work and/or done work badly during the entirety of [Monday, July 23, 2007 to Wednesday,
Octobe 31, 2007]" which waswhen he was on detaiPl's Oppn at 56. Bruder's contention is
meritless. First, none of the first declarations refer toJtilg 23, 2007 to October 31, 2007

timeframe Rather, ey refer to he "summer of 2007."Seelst Trznadel Decl. -3, 1st
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Strangis Decl. 18-6, 1st Richards Decl. 186. Second, although the first round of declarations
concentrated on the summer of 2007, there was no indication that the dectdrserngations
were limitedonly to that time period Third, the second round of declarations clarifies that the
declarants di not inter to limit their observations to the summer of 2008ee2d Trznadel
Decl. § 4 ("My(first] [d]eclaration. . . discussed Mr. Bruder's behaviors around the time Mr.
Smith experienced a medical emergency in July 2007. In doing so, however, | was not
suggesting that Mr. Bruder's behaviors were limited only to that time periad.9trangis Decl.
1 3 ('The observationl made about Mr. Bruder's performance related both to the time at which
Mr. Smith's medical problems firarose in early July@7 and to the previous six months2d
Richards Decl. 8 ("While my({first] declaration did focus on the period when our supervisor,
Mr. Isiah Smith[,] was on medical leave, | did not mean to limit my observatiomst &Mr.
Bruder's behaviors at work only to a short period of a few dayShese second declarations
specifically stateghat the behaviorseferenced in the first declarationalso occurred beforthe
summer of 2007 See2d Trznadel Decl. | 4"[Bruder's] actions in July 2007 reflected a
continuation of his behaviors that were manifest from the beginning of 2@al7Strangis Decl.
1 3 ("The behaviors | identified in nffirst] [d]eclaration relating to Mr. Bruder weapparent
almost fom the \ery startof the time at which he was assaghto the group in which | worked,
which would have been late 2006 or early 2007"); 2d Richards Decl. { 4 ("[T]he observations
made in . . . m¥first] [d]eclarationabout Mr. Bruder's approach to work were true for the entire
duration of the time thatworked with him, and were not exclusive to the period of time when
Mr. Smith was on medical leave.")

Bruder fails to show that the declarations submitted by his forcoevorkers are

inconsistent. To the contrary, eactrworkers second declaration is consistent with finst
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declaration. And both sets ofleclarations for each employee are generally consistent with those
of every other employee.

c. Former co-workers testimony abouBruder'slessthan-outstandingvork
performance

Bruder also asserts that his formerveorkerslied in their declarations when they made

statements about their observations of his work performanceglfaitdto support hisassertion

with any record evidence For exanple, Bruder attempts to discredit Trznadel's statement that
Bruder "openly resisted guidance" on an assignmentapukared . . [to be]trying to generate

a confrontation with Mr. Smith,” 2d Trznadel Decl. | 6, by citing a statement madefdrye
counsel during Smith's depositiorPl.'s Opp'n at 7Qasserting that defense counsel stated that
"Mr. Smith never asserted that [Bruder] was insubordingt@ting Smith Dep. at 162).But
defense counselignswornstatementsnadeduring aclient'sdepositionare not evidence See,

e.g, United States v. Johnson, 527 F.2d 1381, 1385 (D.C. Cir. 1976).

Similarly lacking in support is Bruder's arguméimat Trznadel and Richards' testimony
asserting that Brudetheld onto assignments for a long time a "bare allegation.” Pl.'s Opp'n

at 2728; see alsoAttach. H to Pl.'s Opp'n [ECF No. 2], Deposition of Reesha Trznadsl

74:1475:14 (stating that Bruder did not indicate that he had progressed on a case over the course
of two monthly meetings); 2d Richards Decl. T 4 ("During the time [Brudas] assigned to my

unit, there were general staff meetings in which line attorneys wopttren the cases they

were handling. Based on the statements [Bruder] made at those meetiagsajiparent he was

not working on very much, and what he was working on never appeared to move forward to any
resolution.”) But Bruder does not actually deny this allegation; he just declares that it is "a
matter of material fact for a jury.Pl.'s Opp'n at 28 Bruder'sdisagreement with his former-co

workers'impressions, howeveis not sufficient to create a genuine dispute of material fact.
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Bruderalsotakes issue witlstrangisstatement thaBruder missed a mandatory meeting
"sometime around February of 2002d Strangis Decl. {.5He admits missing the meeg, but
hevigorously argues that it was not important. Pl.'s Opp'n-&130The Plaintiff did in fact not
attend thesubject meeting . . ..[He] was full versed in the necessary legal work which the
project entailed, so that neither he nor the offi@ee in any way scanted or inconvenienced by
his absence)!" The heart of the mattehowever s that Bruder missed a required meetihtjs
personal opinion of themportarce of the meeting does not shawmtruthfulness on the part of
Strangis or a genuine dispute of material fact.

Ultimately, hetestimonyfrom Bruder's former cavorkers supports the impression of hi
supervisorghathis work was less than outstanding, and Bruder providevidenceon whicha
reasonable jurgouldfind that hisformerco-workershave beemntruthful

B. Bruder Does Not Provide Evidence Sufficient To Show That Discrimination
Was The True Motivation Behind His Annual Rating.

A plaintiff can survive summary judgment pyoducing evidence suggesting that, despite
defendant's nediscriminatory explanation, discrimination was more likelyarthnot the
motivating factorm thechallengediecision. SeeBurding 450 U.S. at 26 Here,Brudermakes
severd argumentspurporting tosupport hisview that DOE was motivated by discriminatory
intent. None aresuccessful

Most of Bruder'sarguments arenerelyrecitationsof claims that this Court has already
dismissedfor failure to exhaust administrative remedies or for failure to showadverse
employmentaction such as Bruder's allegations that he did not reqevicularassignments
that he was never appointed as acting superasal that his administrative grievancesrg&vnot
properly handled. Pl.'s Opp'n at-16. These allegations have no connection to Bruder's annual

rating orto his supervisors' decision that Bruder's work performance merited the gingn &
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anything, Bruder's supervisors' reluctance to give him certain assignoresgppoint him acting
supervisor are indic@nsthattheyhad deegoncerns aboutis work performance. Regardless,
these allegations do not provide any support for Bruder's argument that H2@I06ating was
theresult of discrimination.

Bruder also points tdeposition testimony from David Kméel, a male DOE employee
who had worked uner Beardand who asserts that Beard discriminates against "straight white
men" Attach. C to Pl's Opp'n [ECF No. 3], Deposition of David Krenteat 23:13-24:7,
25:2226:1. SpecificallyKrenteltestifiedthatBearddid not treat him and severaiherstraight
white men as well as she treatédomen . . . , blacks, [and] gay[s]Id. Krentel'stestimonythat
he believeBearddiscriminates against straighthite men"constitutes conclusory speculation
devoid of any factual foundation or connection to the performance review of pldihtiff

Robinson v. Duncan, 775 F. Supp. 2d 143, 154 (D.D.C. 2@idregarding plaintiff'srepeated

citatior[s] to others who opine th§plaintiff's supervisorjs a racist” when determining whether
plaintiff had shown a plausible inference of discriminatory animd®stimonylike Krentel's,
which "contairjs] nothing more than unsubstantiated rumors, conclusory allegations, and
subjecive beliefg,] [is] wholly insufficient to establish an inference of discriminatio@lass v.
Lahood 786 F. Supp. 2d 189, 218 (D.D.C. 20{disregarding plaintiff's proffered declaration

by a former fellow employee who opined that plaintiff's supervisarbored racial animus)
"When a plaintifs own subjective belief that [[he has been subjected to unlawful discrimination
will not suffice, a thirdpartys unadorned speculation will fare no bettetd. Accordingly,
Krentel's testimony that Heelieved Beard generally harbored animus against straghiie men

is not competent evidence to show that Begad motivated by discrimination based on Bruder's

age orgenderwhen she issued him amnual rating of 3.2.
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In summaryDOE has articulated age@imate, nordiscriminatory reason for its decision
not to give Bruder a rating higher than a h2the 20062007 evaluation period, and Brudes
not shown that DOE's explanation is mere pretext'grpduding] evidence sufficient for a
reasonable jyrto find that the employ&r stated reason was not the actual reason and that the
employer intentionally discrimated against himbecaus®f his age ogender Brady, 520 F.3d
at 495. Bruder maysincerelybelieve that DOE gave him a lowannualrating kecause of his
age andgender but hismere "belief coupled with unsupported speculation or allegations of
discrimination . . . cannot defeat DOEs] adequately supported [Jmotion for summary
judgment.” Peterson 925 F. Supp2d at 89 (internal quotatiomarks and citation omitted).
Accordingly, because Bruder fails itmtroduceadmissible evidencehowinga genuine issue of
material fact that DOE's stated explanation is false and that a discriminasoy reativated its
actions,summary judgment will & entered in DOE's favor.

CONCLUSION

For the reasons set forth abovee Court will grant summary judgment for DOR

separate Order has been issued on this date.

/sl
JOHN D.BATES
United States District Judge

Dated: July 2, 2014

33



