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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

3M COMPANY,

Plaintiff,

V. Civil Action No. 11-cv-1527 (RLW)
BOULTER, et al.

Defendants.

MEMORANDUM OPINION

Plaintiff 3M Company (“3M”) has sued Dendants Lanny J. Davis, Lanny J. Davis &
Associates, PLLC, Davis-Block LL(ollectively the “Davis Defedants”), and Harvey Boulter,
Porton Capital Technology Funds, Porton Capital, (oollectively the “Porton Defendants”) for
a number of claims, including commercial defammtitortious interfereze with contract and
prospective business relations, and civil conspiré&See First Amended Complaint (“FAC”).

Before the Court are the following setsprtliminary motions: 1) Defendants’ Special
Motions to Dismiss under the D.C. Anti-SLAP¥et of 2010 (Dkt. Nos. 8, 55, 34 and 57); 2)
3M’s Motion to Strike Defendants’ Special Mottis to Dismiss and Css Motion for Discovery
(Dkt. Nos. 16, 40); 3) the Davidefendants’ Rule 12(b)(6) Matns to Dismiss (Dkt. Nos. 30,
52); and 4) the Porton Defendants’ Rule 12(bj(®) 12(b)(6) Motions to Dismiss (Dkt. Nos. 31,
51). The District of Columbia (“District’has intervened for the purpose of defending the
validity of the D.C. Anti-SLAPP Act and to defeé the Act's applicability in a federal court
sitting in diversity. For thdollowing reasons, Defendants’ &pal Motions to Dismiss are
denied, 3M’s Motion to Strikeand Cross Motion for discovergre denied as moot, and

Defendants’ Rule 12 Motions to Dismiss granted in part andenied in part.
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FACTUAL SUMMARY

3M has brought claims against the Defartdafor: Intimidation and Blackmail under
United Kingdom (U.K.) law (Count [); Tortioutnterference with Esting and Prospective
Business Advantage (Count Il); imus Interferencenith Contract (Countll); Commercial
Defamation (Count 1V); Injurious Falsehood aBdsiness Disparagement (Count V); Breach of
Fiduciary Duty (Count VI); Aiding and Abetg (Count VII); and Gril Conspiracy (Count
VIIl). 3M seeks compensatory and punitive damages from Defendants, as well as injunctive
relief.

3M’s factual allegations haveeen set forth fully in the First Amended Complaint, and
have been repeated numerous times at length in the parties’ briefs. Accordingly, the Court will
not restate all the factuallegations here.

The Underlying Dispute: the BacLite Litigation in London

As part of its plan to expand into theolghl diagnostics market, 3M U.K. Holdings
Limited (3M’s wholly-owned subsidiary) acqudeall of the outstandg shares of Acolyte
Biomedica Limited (“Acolyte”), a company wise only commercially-ayvable product at the
time was BacLite. (FAC | 42). Baclite is a tdsdt screens for MRSA (Methicillin Resistant
Staphylococcus aureus bactgriaommonly known as a “superbug.” (FAC § 42). Because
superbugs such as MRSA are resistant to cororadtantibiotics, they aref “special concern to
medical professionals.” (FAC 1 42).

Acolyte sold 3M on the potential that BacLweuld fill a market void. (FAC | 43). At
the time, other screening tests for MRSA welthegi slower and cheaper ($2-3 per test with
results in 48-72 hours) or much faster butrenexpensive (approxinely $25 per test with

results in 1-2 hours). (FAC 1 43). Acolyte repreed to 3M that BacLite could produce results



in 5 hours with a cost of $12-15mtest. (FAC 1 43). Acolyte s represented d@h BacLite was
highly sensitive and &arate in clinicatrials. (FAC { 43).

3M entered into a Sales and Purchase Ages¢rfiSPA”) to purchase Acolyte. (FAC
45). Under the SPA, Acolyte’s liag shareholders (the “wvelors”) had the opportunity to
receive conditional earn-out payments on nitssaf BacLite through December 2009. (FAC |
45). The vendors of Acolyte included the UMinistry of Defense (MoD”), which had been
involved in the development of BacLite, and Defendant Porton Technology, an investment fund
directed by Defendant Harvey Boulfer(FAC 9 28-29). Boulter is also the Chief Executive
Officer of Porton Capital, the wvestment manager of Boultersgmnds. (FAC 1 28). According to
3M, Boulter had “developed significant relationsi within the U.K. government through his
businesses. (FAC { 30).

Although 3M actively marketed BacLite in macountries and began to seek regulatory
approval for the product, it became apparent to 3M that BacLite performed much poorer in
clinical trials than Acolyte had initially represted. (FAC 1 45-48). 3M ultimately determined
that BacLite was not commercially viable for seVeeasons, including: Ithat BacLite was not
“robust” because it was incapable of meetiitg claimed performance in a real world
environment; 2) that BacLite was overly complicatedise, thus increas) the chances for error
in clinical environments; and 3) that the miglstharket niche that 3M had hoped to fill with
BacLite had “unexpectedly mawed.” (FAC 1 49).

Having determined that BacLiteould not be commercially &ble in the U.S., Canada or

Australia, 3M sought the venddrconsent (as required byethSPA) in July 2008 to stop

! It appears that Boulter hast yet been served in this easAccording to 3M, because

Boulter is not a citizenf the United States, 3M is in tipeocess of serving Boulter through the
procedures of the Hague Contien. (Dkt. No. 43 at 5 n.14).3M did not request that the
determination of the pending motions be sthpending service of process on Boulter.
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marketing BacLite. (FAC qY 49-52). Unddre SPA, the vendors could not unreasonably
withhold such consent. (FAC | 52). 3bffered the vendors $1.07 million, which was the
amount that 3M had expected to receive fiBacLite sales througpecember 2009. (FAC §
52). The Boulter Defendants, however, were nosfsad and instead sought to “wring” tens of
millions of dollars from 3M—an amount “much greatban that to which they were entitled.”
(FAC 1 53). According to 3M, it was at approximately this time that Defendants began their
“campaign of harassment and intimidation.” (FAC  53).
3M’s Allegations of Intimidation, Coercion and Defamation

3M alleges that the Porton Defendantsstfisought to threaten 3M’s CEO George
Buckley (“Buckley”). (FAC 11 54-56). Boulteriend informed Buckley via e-mail that he
and Boulter had influence over several group38Mfinvestors who owned material positions of
3M stock, that Boulter and his friend had infeunthe investors of 3M’s position regarding
Acolyte, and that the investors were threatgnto sell their entire positions. (FAC  54).
Through these e-mails, Boulter “threatened 3hthva crippling sell-off of 3M’s stock, and
commensurate damage to 3M’s value” if 3M did not accede to his dem@ré€ 1 57). 3M
does notallege that it or Buckley capitulated to tkodemands or that those investors sold their
positions.

In December 2008, certain vendors, including the Porton Defendants, ultimately sued 3M
in the U.K. High Court in London for breach of t8PA (the “BacLite Litigéon”). (FAC { 59).
Although 3M does not specify this its Complaint, the Court takgudicial notice of the fact
that, besides the Port@efendants, the other claimanttive BacLite Litigation was Ploughshare
Innovations Limited, “an investment arm ofettJK Ministry of Defence” and a subsequent

shareholder in Acolyte. (Dkt. No. 28-1 at § 8 mong other things, the claimants alleged that



3M breached the SPA because it failed to market BacLite actively and obtain regulatory approval
in the United States. (FAC § 59). Those rokants “repeatedly demanded” that 3M pay them
nearly $66 million, the maximum potential amowftearn out payments under the SPA. (FAC

11 58-59).

3M alleges that, leading up to the U.Kial in 2011, the Porton Defendants hired
Washington, D.C. lawyer Lanny J. Davis and begacheme to extract $30 million from 3M in
two ways: 1) by launching “a comprehensiveermnational, and unrelenting bombardment of
sensational and false accusations againstir8the global media”; and 2) by attempting “to
leverage access to the U.K. MoD.” (FAC ®9-63). 3M claims that Davis became the
“‘mastermind[] [of] Defendants’ scheme agdir8M” and was the “spier in the web” of
Defendants’ alleged conspiraty(FAC 1 17, 61-62).

First, Davis began a “dafatory media blitz’ against 3M. (FAC {Y 64-65). That
campaign focused on 3M’s decision to withdréw efforts to markeand obtain regulatory
approval for BacLite. (FAC 1 66-79). Sowfehe alleged defantary conduct included:

e Publishing press releases which claimed that 3M had dropped
BacLite out of “bad faith” and hadealt dishonestly with the FDA.
(FAC 11 66, 74).

e Filing a “sham’s citizen’s petition” which Davis submitted to the
FDA on behalf of the Porton Defdants. (FAC 11 66, 78-79). In
the petition, Defendants request that the FDA investigate 3M and
hold an evidentiary hearing to determine, among other things,

whether 3M intentionally botched the BacLite clinical trial in order
to promote 3M’s own MRSA dettion product. (1d.).

2 3M has also sued two entities of whichvi3ais a principal: his¥ashington, D.C. public

relations and law firm Lanny J. Davis & AssoeatPLLC (FAC 11 12-13and another entity
named Davis-Block LLC (FAC 1 14).



e Making statements accusing 3M and Buckley of being responsible
for the deaths of MRSA victims, including statements during an
“international press conferencedt which Davis claimed that
“thousands and thousands and thodsaof people who died [from
MRSA] might be alive today had there been a BacLite . . . .”
(FAC 1 70).

e Davis’ coordination of “fake pulr demonstrations” attended by
“pretend protestors” purportedlyffacted by 3M’s decision not to
market BacLite. (FAC 11 66, 76).

e Davis’ creation of a web site calledwww.MRSA-
INJUSTICE.com in which Defendants republished false and
defamatory allegations against 3M. (FAC { 77).

3M alleges that Davis made such statemeréntionally, maliciously, ad with knowledge that
the statements were false when they werelena(FAC {1 70-71, 75).According to 3M,
Defendants did not make such statements toathtion to any purported public health issue,
but rather to advance their awcommercial interests and tmerce 3M to pay the Porton
Defendants millions of dollars. (FAC 1 71, 79).

Defendants’ Alleged Extortionate Threats

3M claims that Defendants then sought teifere with 3M’s existing business with the
U.K. government, and did so by meeting witerikfMinister of Defense Dr. Liam Fox. (FAC 11
80-83).

In June 2011, 3M’'s attorneys were engaged in settlement discussions with Davis
regarding the BacLiteitigation. (FAC { 84). Despite effarto settle, 3M’sounsel terminated
the settlement discussions with Davis on JAn@011 because the parties were too far apart.
(FAC ¢ 84). On June 16, 2011, Boulter met pelatwith Fox in Dubai. (FAC { 83). 3M
claims that, although much of what occurredhs meeting is subject to debate, there is no

dispute that Boulter and Fox dissed the BacLite Litigation(FAC § 83). According to 3M,



Defendants began to use that meeting to attempt to extort money from 3M. (FAC { 93). 3M

claims that:

On June 17, 2011, Davis placed an unsolicited phone call to
3M’s attorney and suggestedath3M speak directly with
Boulter. Davis subsequentlyrgean email, on which Boulter
was copied, granting 3M exgss authorization to speak
directly with Boulter. (FAC B5). In that e-mail, Davis also
acknowledged to Boulter thdis meeting with Dr. Fox had
“given [Boulter] even strongereason not to come down very
[sic] in $34m position.” (FAC { 86). According to 3M, the
purpose of Davis’ authorizatn was to allow Boulter to
communicate “an illegal extodnate threat.” (FAC 1 86).

Later that day, Boulter called 3M’s attorney, informed him that
he had met with Fox, and thab¥had told him that if 3M did
not resolve the BaclLite Litigation to his satisfaction, “there
would be repercussions for 3&hd Buckley.” (FAC 1 87).

On June 18, 2011, Boulter e-mail8M’s attorney and, among
other things, stated that he hadt with Dr. Fox regarding “our
current favourite topic.” Boulter claimed that he had been
given authority to settle the Baité Litigation on behalf of the
MoD, and again asked for $30mn. Boulter informed 3M’s
counsel that, if 3M did not sé# that might leave the U.K.
Government “quietly seething, witlamifications for a while.”
Boulter also referred to the fatttat David Cameron’s Cabinet
would be shortly “@scussing the rather embarrassing situation
of [Buckley’s] knighthood,” and # the topic was “discussed
today.” (FAC 1 89, 91).

3M alleges that these communications “cingtd an overt attempt by the Defendants,

acting in concert, to blackmail, extort and intintel@M . . . .” (FAC 193). Those threats were

meant to communicate the message that, if 3d/ndit settle the BaclLite litigation, Defendants

would interfere with 3M’s currenand future business relationgiwith the U.K. Government

and would interfere with Buckley’s “planned inviéste as a Knight Baaior.” (FAC 11 90-91,

93). 3M does not allege that it capitulated testh threats or that Buckley, ultimately, was not



knighted by the Queen of England. Instead, 8sims that it responded by filing suit and
“exposling]” Defendants. (FAC { 94).
U.K. High Court’s Ruling in the BacLite Litigation

On November 7, 2011, the U.K. High Couwsued its judgment. The High Court found
that 3M had breached the SPA, but that th&inthnts were entitled only to damages of
approximately $1.3 million. (FAC {1 60, 105; Dkt. No. 28-1 at § 158). That amount, according
to the court, reflected the amouwftthe conditional earn out payments to which claimants would
have been entitled. (FAC 11 60, 105).

3M’s Damages

3M alleges that, on accourdf Defendants’ actions, 3Mhas suffered harm to its
reputation and goodwill, and to iexisting and prospective busss relations with the U.K.
Government. (FAC qY 110-15). 3M alleges thatendants acted on tihehreats tanterfere
with 3M’s “longstanding relationships” with @hMoD and the U.K. Government, and that, on
account of such conduct, 3M’s total direct anditiect sales to the MoD have decreased by 25
percent from 2010 to 2011. (FAC113). 3M alleges that overdlsame period, its direct and
indirect sales to the U.K. government have dased by 54 percen{FAC { 113). Moreover,
3M alleges that bids it hasilsmitted to the U.K. governmehtave “gone nowhere.” (FAC
114).

PROCEDURAL HISTORY

3M filed its original Comfaint on August 24, 2011, and its First Amended Complaint on
December 9, 2011. After receivittige original Complaint, and without any discovery having

taken place, Defendants filed special motionditmiss 3M’s claims under Section 16-5502 of

3 3M filed its first complaint against onlydghPorton Defendants in MeYork state court.

(FAC 1 94). 3M later dismissed that complaamended it, and re-filed it in this Court.
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the D.C. Anti-SLAPP Act of 2010._See D.Code 88 16-5501-5505. Defendants claim that
their acts in this caseere “acts in furtherance of theght of advocacy on issues of public
interest,” and, thus, were protected under the Aacording to Defendants, because 3M cannot
show a likelihood of success on the merits ofci@ms at this stage, the claims should be
dismissed with prejudice, and Defendants awattieir costs and fees under the Act.
3M has filed a Motion to Ske Defendants’ special motiots dismiss, claiming that the
Act is ultra vires and, in any event, does not apply anfederal court sitting in diversity.
Defendants have also moved to dismiss tteend in the First Amended Complaint under
Federal Rules of Civil Prodare 12(b)(2) and 12(b)(6).
ANALYSIS
l. THE D.C. ANTI-SLAPP ACT OF 2010
Defendants have filed their “special motiotts dismiss” pursuant to the D.C. Anti-
SLAPP (“strategic lawsuits against public papation”) statute, which became effective in the
District of Columbia on March 31, 2011. The D@ouncil passed the legigion in response to
what it recognized as a gravg “litigation phenomenon”: “Americans are being sued for
speaking out politically. The targets are typigaibt extremists or experienced activists, but
normal, middle-class and blue-tayl Americans, many on their firzenture into the world of

government decision making.” Council of th#strict of Columbia Committee on Public
Safety and the Judiciary Report, Bill 883, at 2 (Nov. 18, 2010) (hetnafter “Committee

Report”) (quoting George W. g, SLAPPS.: Strategic Lawsuits &igst Public Participation,

PACE ENVTL. L. REV. 3, 3 (1989)). In an effort to protetthe kind of grassroots activism that
should be hailed in our democracy,” the Act purports to enable a defendant to “more

expeditiously and more equitably” disperdameritless suitsCommittee Report at 1, 3.



The Act allows a party to file a special nwtito dismiss “any claim arising from an act
in furtherance of the righof advocacy on issues ptiblic interest withit5 days after service of
the claim.” D.C. Code § 16-5502(a). In order twoke this protection, the moving party must
“make[] a prima facie showing that the claim sgue arises from an act in furtherance of the
right of advocacy on issues of public intereg.16-5502(b). If the moving party makes that
showing, the “motion shall be granted unless tlspaading party demonstrates that the claim is
likely to succeed on the merits.” Id.

The Act further requires that discovery baystd until the motion isesolved. _See § 16-
5502(c)(1). If, however, it appealikely that the plaintiff will beable to defeat the special
motion to dismiss with “targeted discovery,’etisourt may order discovery if it is not “unduly
burdensome.” 8§ 16-5502(c)(2)he Court may also “conditioreiny discovery on the plaintiff
paying the defendant’s discoveexpenses._Id. Finally, the Amandates that if any court
grants a special motion to dismiss, the cawrst do so with prejude. 8§ 16-5502(d).

Il. THE D.C. ANTI-SLAPP ACT'S APPL ICABILITY IN A FEDERAL COURT
SITTING IN DIVERSITY

3M argues that, under the Erie doctrine, ¢hbined discovery provisions of Section 16-
5502(c) directly conflicwith Federal Rules of Civil Prodere 26 and 56 andius, do not apply
in federal court. 3M contends that, if this Court finds that the Anti-SLAPP Act is applicable
here, 3M is at the very leashtitled to the same amount discovery it would otherwise be

granted under Rule 56(d). After close consideratiothis issue, the Court finds that the special

4

. The Act defines the protected activity at D.C. Code § 16-5501.

This issue was first raised and briefed in connection with 3M’s Cross Motion for
Discovery.On November 15, 2011, this Court denied’8Kaross Motion for Discovery without
prejudice. (Dkt. No. 29). In doing so, howevttte Court did not rule on the questions raised
under the_Erie doctrine and instead ordered 3Miléosubstantive responses to Defendants’
Special Motions to Dismiss.

10



motion to dismiss procedure 8kection 16-5502, and not merelg discovery provisions, poses

serious concerns under Hanna v. Run380 U.S. 460 (1965) and its progeny.

a. Relevant Standards

The D.C. Anti-SLAPP Act mandates that a court resolve a “special motion to dismiss” in
a different manner than it wouldh&rwise resolve a preliminary man attacking the merits of a
case under Rules 12 or 56. TKisurt now considers whethdnase rules preclude a federal
court sitting in diversity from applying the D.@nti-SLAPP Act. This is an issue of first
impression in this Circuit.

This case presents the question of whetheederal Rule of CiviProcedure applies in
the face of a conflicting state lawAs the Supreme Court recently recognized, the framework for

deciding this question is “familiar.”_Shady Grove Orthopedic Assocs. v. Allstate Ins. Co., 130

S.Ct. 1431, 1437 (2010). The Court must “first detae whether [the federal rule] answers the

guestion in dispute.”__Id. (@ng Burlington N. R.R. Co. vWoods, 480 U.S. 1, 4-5 (1987)).

“This guestion involves a straightfeard exercise in statutory interpretation to determine if the

statute covers the point insgiute.” _Stewart Org., Inc. Ricoh Corp., 487 U.S. 22, 26 (1988)

(citing Burlington Northern and Walker v. Armco Steel Corp., 446 U.S. 740, 749-50 (£980)).

6 The Court may at this stage of the analysier to whether there is a “direct collision”

between state and federal law. isTts not to mean that the D.C. Anti-SLAPP Act and the federal
rules discussed herein must beactly coextensive or that this—and not the test that Shady
Grove, Walker, or Burlington Northern mandates-this proper inquiry. As the Supreme Court
explained in Stewart:

Our cases at times have referredh® question at this stage of the
analysis as an inquiry into winetr there is a “direct collision”
between state and federal law. Logic indicates, however, and a
careful reading of the relevanpassages confirms, that this
language is not meant to mandatat tederal law and state law be
perfectly coextensive and equallpgpdicable to the issue at hand;

11



If the federal rule answers or covers the dfiom in dispute, thdéederal rule governs

unless it is invalid._Shady @Gve, 130 S.Ct. at 1437; Stewart, 487 U.S. at 27. The Court does not

“wade into_Erie’s murky waters unless the fedeué is inapplicable omvalid.” Shady Grove,

130 S.Ct. at 1437 (citing HannaRiumer, 380 U.S. 460, 469-71 (1965)).

b. The Supreme Court’'s Opinion inShady Grove

The Supreme Court recentlpgied this test in consid@g whether a New York law
governing class actions precludadederal court sitting in divsity from entertaining a class
action under Federal Rule of Civil Procedure 23. The state law in Shady Grove prohibited class
actions in suits seeking petiaé or statutory minimum damage Shady Grove, 130 S.Ct. at
1436 n.1. Rule 23, of course, has no such pitotnib The plaintiffsin Shady Grove, who had
brought suit in federal distt court, wished to matain a class action t@cover unpaid statutory
interest from an insurance company. Id. at 1336-As such, the caseowld not have been able
to proceed as a class action in New York statatcbut would have been able to proceed as a
class action in federaburt under Rule 23.

Both the district court and the United Sta@murt of Appeals for the Second Circuit held
that the state law applied in federal divisrsaactions. The Second Circuit found no conflict

between the two rules because it concluded that Rule 23 and the New York state rule

rather the “direct collision” language, at least where the
applicability of a federal statute is at issue, expresses the
requirement that the federal statlie sufficiently broad to cover
the point in dispute. It woulthake no sense for the supremacy of
federal law to wane precisely becatisere is no state law directly

on point.

Stewart, 487 U.S. at 26-27 n.4 (internal cdaf omitted). Although the Court in_Stewart
analyzed a federal statute, as opposed to a RHeRlela of Civil Procedure, this Court sees no
meaningful distinction (and neither did the Supreme Court) between the two for purposes of this
step of the analysis.
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“address[ed] different issues.” Id. at 1437 nding no federal rule on point, the Second Circuit
held that the New York state rule was “substaaitiwithin the meaning of the Erie doctrine and
accordingly must be applied faderal diversity actions. Id.

The Supreme Court disagreed and reverskdtice Scalia delived the opinion of the
Court as to the first step of the analysisattis, whether Rule 23 “answers the question in

dispute.” 1d” The question in dispute, as the majority saw it, was “whether Shady Grove’s suit

! Justice Scalia set forth this analysis imtPBA of Shady Grove. Part 1I-A enjoyed the

assent of five justices, includidgistice Stevens. Justice Stevens also wrote a concurring opinion
in which he articulated the first step of the anialglightly differently: that a court must first ask
“whether the scope of the federal rule is suffidebroad to control the issue before the court,
thereby leaving no room for tloperation of seemingly conflictirgfate law.” _Shady Grove, 130
S.Ct. at 1451 (Stevens, J., concurring) (inteanadtation marks omitted). It is likely of no
moment whether the analysisthire majority opinion or in Jtise Stevens’ concurrence governs
because, as the District finallpreceded at oral argument, the result in this case would likely be
the same. Nevertheless, given the confusion onsihi®, it is necessary tesolve this dispute.

Despite the fact that Part ll-&vas a majority opinion, the Birict argues that Justice
Stevens’ analysis shouggbvern the Court’s determination ofetlfirst question irdispute in this
case. The District claims [Dkt. No. 32 at 22, n.fti#t Justice Stevens’ concurring opinion can
be considered the holding based on the ratioseidforth in_Marks vUnited States, 430 U.S.
188 (1977), that when “a fragmented Court dexidease and no single rationale explaining the
result enjoys the assent of five Justices, thdihglof the Court may be viewed as that position
taken by those Members who concurred injtldgments on the narrowest grounds.” Marks,
430 U.S. at 193 (quoting Gregqg @eorgia, 428 U.S. 153, 169 n.1®TB) (opinion of Stewart,
Powell, and Stevens, JJ.)Jhis Court disagrees.

Although some other courts may rely on &ieststevens’ concurrence_in Shady Grove for
determining the first question (i,avhether the federal rules cowhe dispute at issue or answer
the same question as the state law), this Courtveslithat the analysis derrth in Part II-A of
Shady Grove is the controlling test that disteourts must apply. Part [I-A was a majority
opinion, and that majority opinion governs overaamcurrence. Moreover, the Supreme Court’s
unanimous opinions in cases such_as Watkat Burlington Northern set forth how a court
should determine whether a fedemale “answers the questi” or “covers the piot” in dispute.
The Supreme Court has not overruled those ¢ases Justice Stevens’ concurrence in Shady
Grove did not (and could not) overeulhose cases. To the extent that other courts have relied
upon Marks for the proposition that Justice Stevens’ concurrencengouger Part 1I-A of
Shady Grove, Marks is inapposite. The languageltistrict and other courts cite from Marks
was in reference to whether there was anyihgldo come out of Memoirs v. Massachusetts,
383 U.S. 413 (1966). In Memoirsnlike Shady Grove, there was majority opinion as to any
issue. In such an instance, the SupremeriCheld, quite reasonBb that the narrowest
concurring opinion in Memoirs would cditste the holding othe Court.

13




may proceed as a class action.” Id. As tlwr€held, Rule 23 provided an answer to that
guestion.

The Court first looked at the text and scajfeRule 23, which statethat a class action
“may be maintained” as long as certain prersites are met. The Court found that Rule 23 by
its terms created a categorical rule “entitling @mgiff whose suit meets the specified criteria to
pursue his claim as a class anti’ 1d. at 1437. Finding that Ru23 provided a “one-size-fits-
all formula” for deciding whether a class actimuld be maintained, the Court held that Rule 23
would apply in diversity actions because thenm\¥€ork statute “undeniably” “attemptf[ed] to
answer the same question.” Id. at 1437-39. Qbert rejected appellee’s argument that Rule 23
did not control because the federale neither implicitly norexplicitly empowered a federal
court to “certify a class in each émevery case.”_Id. at 1438. In fact, the Court held, that is
exactlywhat the Rule did._1d. As the Court stated, “Rule 23 unambiguously authanges
plaintiff, in anyfederal civil proceeding, to maintain ass$ action if the Rule prerequisites are
met.” Id. at 1447,

The Supreme Court’s decisiomShady Grove, among othepspvides clear guidance on
how to analyze purported conflidietween the Federal Rules@ifvil Procedure and state laws.
The Court first looks at whethéne federal rule, fairly constrdeanswers or covers the question

in dispute. _See Shady Grove, 130 S.Ct. at 1B87lington Northern, 480 U.S. at 4-5; Walker,

446 U.S. at 747-48. The Supreme Court instruds the federal rule isot to be “narrowly

The Court does not believe thais reasoning from Marks cam should be stretched to
apply to the situation in Shady Grove, where thvegis a majority opinion joined by five Justices
as to Part II-A. The majority did not concur nigrim the result as to Part 1I-A. The majority
assented to the opinion and, thus, the analy&sssuch, Part 1I-A of Shady Grove governs over
any concurring opinion._See 21 C.X®urts§ 198 (2011).

8 The Court also reached the judgment fRate 23 was valid under the Rules Enabling

Act. Id. at 1445-46 (plurality) ant454-55 (Stevens, J., concurring).
14



construed in order to avoid a ‘direct collision’ wihate law,” but that the federal rule is to be

given its plain meaning. Walke446 U.S. at 748-50 & n.9; seesalShady Grove, 130 S.Ct. at

1442 (when construing federal rule, “[w]e cannot oonits text, even to avert a collision with

state law . . . ."”); 19 Charles Alan Wright & Arthur R. Miller, Federal Practice and Procedure §

4508, 251 (2d ed. 1996) (hereinafterright & Miller”) (stating that Suprem€ourt has rejected
any suggestion that the Federal Rules ofildivrocedure should be “construed narrowly or
distorted in order to avoid what otherwisewld be a direct collision with state law.”).

c. Federal Rules of Civil Procedure 12 and 56

With the framework the Supreme Courtshmandated, this Court turns to whether
Federal Rules of Civil Procedure 12 and 56 angiverquestion in dispute in this case. The
qguestion in dispute is whether this Courtymdismiss 3M’s claims with prejudice on a
preliminary basis based on the pleadings or ottarsaoutside the pleadings merely because 3M
has not “demonstrate[d] that tbkim is likely to succeed on the merits.” D.C. Code § 16-5502.
The Court finds that Rules 12 and &fswer the question in dispute.

Federal Rule of Civil Prockire 12(d) provides as follows:

(d) Result of Presenting Mdters Outside the Pleadings If, on a motion under

Rule 12(b)(6) or 12(c), matters outsitlee pleadings are presented to and not

excluded by the court, the motion musttbeated as one for summary judgment

under Rule 56. All parties must be giva reasonable opportiyito present all

the material that is pertinent to the motion.

The language that currenthppears in Rule 12(d) was added by amendment in *L976e

Advisory Committee Notes from946 indicate that the purpose of this language was to set forth

o When added in 1946, substantially identicablaage was placed at the end of Rule 12(b)

and at the end of Rule 12(c) gonimg a motion for judgment ondlpleadings. Pursuant to the
stylistic amendments made effective Decembg 2007, that language was consolidated and
placed in a new Rule 12(d). See Tsai v.rind Aviation, 306 F. App’x 1, 4 n.1 (4th Cir.
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the rules governing a motioreeking adjudication othe merits based upon matters outside of
the pleadings. In such a caslkee Advisory Committee explaidethat the court must use the
summary judgment standard set forth in Rale The Advisory Committee explained that Rule

56 does not permit a district court to disposeaahotion seeking judgment based on a factual
showing of the merits if there B genuine dispute of materialct. _See 5C Wright & Miller 8§

1366 at 145-46 (3d ed. 2004) (“The [Advisory Coittee Note] makes it clear that the last
sentence of Rule 12(b) is not intended tonpe the resolution of disputes on the basis of
affidavits and other pretrial data when there is a material issue of fact that justifies a trial on the
merits.”).

This amendment to Rule 12 was borne ousignificant confun and debate in the
early years of the Federal Rules of Civil Pragedregarding whether Ru12(b)(6) recognized
“speaking demurrers” or “speaking motions,” noos attacking the merits of a pleader’s claim
by relying on matters outside theeptings, such as affidavits ohet factual material. See, e.g.,
5C Wright & Miller 8 1364 at 128-323d ed. 2004); H. Church Ford, Bederal Rules of Civil
Procedure Pleadings, Motions, R&s and Pre-Trial Procedutel F.R.D. 315, 319-21 (1940)
(describing the contrasting ews of Advisory Committee members Judge Clark and Judge
Donworth and the conflicting decisis of various courts, JudgerBaconcluded that “[ijt seems
obvious that no uniformity of practice in thisspect can be hoped for until this feature of the
rules is interpreted by the Circuit Courts andiliihprobability not untildecided by the Supreme
Court.”). Such motions were called “speakingtimas” because of their reference to affidavits

or other materials that are testimonial inuna. See Gallup v. Caldwell, 120 F.2d 90, 92-93 (3d

Cir. 1941) (in determining whether the court abukview matters outsidihe pleadings on a

2008). Moreover, because the 1946 Amendments became effective in 1948, some sources refer
to those amendments as the 1948 Amendments.
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motion to dismiss, court observes that “[t]he peobl. . . [of] whether the Federal Rules of Civil
Procedure countenance a ‘spegkimotion to dismiss, has been much discussed since the
adoption of the Rules.’see also George C. Roeming, Editorial N&eeaking Motions Under
New Federal Rule 12(b)(6P Geo. WASH. L. Rev. 174 (1940) (extensive discussion of the
differing views surrounding such “spking motions”); James A. PikBpme Current Trends in
the Construction of the Federal Rulés Geo. WASH. L. Rev. 26, 34-37 (1940) (same, also
referring to such motions as the &gking demurrer”); Stanley E. Sparroweleading:
Availability of a “Speaking Mtbon” under Federal Rule 12(b)(680 CGiL. L. Rev. 92 (1941);
CommentaryThe Speaking MotiQr® FED. RULES SERV. 741 (1943).
A prevailing view emerged. Most courts tonsaler the issue held that matters outside
the pleadings could be considered a Rule 12 motion to dises, but that such a “speaking
motion” should be governed by the summary judgihstandards of Rule 56. For example, in
Gallup, the United States Court of Appeals fag Third Circuit held tht a motion to dismiss
could raise matters outside of the pleadings that case, affidavits). The Third Circuit
cautioned, however, that:
[iln so holding, we do not indicatthat disputed questions of fact
involved in the merits of clainor defense may necessarily be
fought out as preliminary issues raised upon motions. The
affidavits filed by the parties heraised no fact controversy, but a
guestion of law. No problem arigjrout of a possible claim to jury
trial is involved.

Gallup, 120 F.2d at 93.

Thus, the purpose of the language adbgdhe 1946 Amendment “was to resolve the

split of authority concerning ‘sp&ing motions’ by providing a defit@ basis in the federal rules

for the treatment of Rule 12(b)(éotions supported by matter exteous to the pleading.” 5C

Wright & Miller § 1364 at 132 (emphasis added).tHa early years under the rules, many courts
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“freely analogized” speaking motions under Ru®b)(6) to motions for summary judgment,
and the 1946 amendments confirmed the “strofggioaship between the wwprocedures.”_1d.
at 129-30; see alsd.iat 8 1366 at 148.

Accordingly, the Advisory Committee Notés the 1946 Amendment clearly explain that
Rule 12(d) links Rule 12 with Rule 56 to provitdhe exclusive means for federal courts to use to
rule upon a pretrial motion tadjudicate a cason the merits based on matters outside the
complaint, whether the motion is labeled a tion to dismiss,” a “mabn for judgment on the
pleadings,” a “motion for samary judgment,” a “speaky motion,” oranything else:

Rule 12(b)(6), permitting a motion to dismiss for failure of the complaint to state
a claim on which relief can be granted, substantially the same as the old
demurrer for failure of a pleading to ®ad cause of action. Some courts have
held that as the rule by its terms referstatements in the complaint, extraneous
matter on affidavits, depositions or otherwise, may not be introduced in support of
the motion, or to resist it. On the otheand, in many cases the district courts
have permitted the introduction of suchteral. When these cases have reached
circuit courts of appeals in situations @vh the extraneous material so received
shows that there is no genuine issue amntomaterial question of fact and that on
the undisputed facts as disclosed by thalaffits or depositionne party or the
other is entitled to judgment as a ttea of law, the circuit courts, properly
enough, have been reluctant to dispose of the case merely on the face of the
pleading, and in the interest prompt disposition athe action have made a final
disposition of it. In ddang with such situations ¢hSecond Circuit has made the
sound suggestion that whatever its labeloriginal basis, the motion may be
treated as a motion for summarydgment and disposed of as sufbitations
omitted.]

It has also been suggested that thacfice could be justified on the ground that
the federal rules permit “speaking” motions. The Committee entertains the view
that on motion under Rule 12(b)(6) to dismiss for failure of the complaint to state
a good claim, the trial court should haaethority to permithe introduction of
extraneous matter, such as may ffered on a motion for summary judgment,
and if it does not exclude such mattee motion should then be treated as a
motion for summary judgment and piissed of in the manner and on the
conditions stated in Rule 56 relating to summary judgments, and, of course, in
such a situation, when the case reachescitcuit court of ppeals, that court
should treat the motion in the same way. The Committee believes that such
practice, however, shoultde tied to the summary judgment rule. The term
“speaking motion” is not mentioned in the rules, and if there is such a thing its
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limitations are undefined. Where extrans matter is recedd, by tying further
proceedings to the summary judgment ke courts have a definite basis in the
rules for disposing of the motion.

The Committee emphasizes particularly faet that the summary judgment rule
does not permit a case to be disposeldyojudgment on the merits on affidavits,
which disclose a conflict on a material issue of fact, and unless this practice is tied
to the summary judgment rule, the extentvtach a court, on the introduction of
such extraneous matter, may resolve tioes of fact on conflicting proof would

be left uncertain.

* % % *

The addition at the end of subdivisim makes it clear that on a motion under
Rule 12(b)(6) extraneous material may hetconsidered if # court excludes it,

but that if the court does nekclude such material the motion shall be treated as a
motion for summary judgment and dispos®das provided in Rule 56. It will
also be observed that if a motion undedeRL2(b)(6) is thusconverted into a
summary judgment motion, the amendmestines that both parties shall be given

a reasonable opportunity to submit affidavits and extraneous proofs to avoid
taking a party by surprise through the casien of the motion into a motion for
summary judgment. In this manner andhis extent the amendment regularizes
the practice above described. As the coar¢salready dealing with cases in this
way, the effect of this amendment is hgainly to define the practice carefully
and apply the requirements of the summuadgment rule in the disposition of the
motion.

FED. R. Civ. P. 12 advisory committee’s note on 19Aénendment (emphasis added). In
addition to the text of the rules and the AdvisGgmmittee Notes, the transcript of the Advisory
Committee meeting adopting the 1946 Amendmergarty demonstrates thetent to have all
motions to dismiss attacking the merits of tk@m governed by the summary judgment standard
if matters outside of the pleadings were ¢oaed by the court. _See Proceedings of the
Advisory Committee on Rules for Civil Procedui/ol. 1, pp. 99-159 (Mar. 25, 1946), available
at http://www.uscourts.gov/uscourts/Rulegiolicies/rules/Minuté€V03-1946-min-Voll.pdf;

id. at 153 (statement by Advisory Committ€hairman William D. Mitchell, mandatory
language was inserted in the amendment “becagseon’t want a judge deciding a case on

affidavits other than in Rule 56.”).
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In support of this explanation of the IRuthe Advisory Committee cited approvingly
several circuit court opinions that had reverdenissals on the merits based on consideration
of matters outside of the pleadings where tis¢ridi court did not follow the summary judgment
standard. In several of th®sases, defendants had sought disah not merely because the
complaint failed a state a claim asnatter of law, but also baken the contentiothat the facts
did not support the allegations in complaint. In one such case citihé Bydvisory Committee,
the court explained:

Counsel for defendant and the courtolae apparently misconceived the purpose
and effect of defendant’s motion to dismiss the amended complaint. They were
seemingly concerned with the questionetfter the plaintiff had a meritorious
claim upon which she was entitled ultimatelypi@vail, rather tAn with the sole
guestion presented, which was whether the amended complaint, construed in the
light most favorable to the plaintiff and with all doubts resolved in favor of its
sufficiency, stated a claim upon gh relief could be granted.

* % k%

In view of the means which the Rules @ivil Procedure afford a defendant to
obtain a speedy disposition of a claim whis without foundation or substance,
by either securing a more definite statemena bill of paticulars under Rule
12(e) and thereafter applying for judgment the pleadings under Rule 12(h)(1),
or by moving for a summary judgment undeule 56, we timk there is no
justification for dismissing a complaint rfansufficiency of statement, except
where it appears to a certainty that fhaintiff would be etitled to no relief
under any state of facts which coulddgreved in support of the claim.

Leimer v. State Mut. Life Assurance Co., 1B62d 302, 304-06 (8th Cir. 1940). Recently, the

Supreme Court explained Leimas standing for “the unobjectionable proposition that, when a

complaint adequately states a claim, it magt be dismissed basemh a district court’s

assessment that the plaintiff will fail to find evidentiary support for his allegations or prove his

claim to the satisfaction of the factfinderBell Atl. Corp. v. Twonbly, 550 U.S. 544, 563 n.8

(2007) (discussing Rule 12(b)) (emphasis added).

20



Thus, the Supreme Court has recently affirrtiesl intent and purpose of Rule 12(d) as
expressed by the Advisory Committee back946—that the federal rule® not permit a district
court to dismiss a complaint that is suffidignpled with detailed and plausible factual
allegations based upon the court's own assessmethteofveight of disputed evidence or its
finding that the claim is not likely to succeed the merits. As Judge Charles E. Clark, the
Reporter of the Advisory Committee that farated the original rules, emphasized, the
assessment of the factual merits of the complaint is for the factfinder, unless the defendant can
prevail on a motion for summary judgment goverbgdhe standards set forth in Rule 56. See
Charles E. ClarkThe Handmaid of Justic3 WASH. UNIv. L.Q. 297, 319 (1938) (stating that
the remedy of summary judgment is “very far fromvensal in its applicabtly. In fact in the
case of a real dispute, there is no substitutgvhere for a trial. To attempt to make the
pleadings serve as such substitute is in Wwerh to make technical forms the mistress and not

the handmaid of justice.”)eg also Farrall v. D.C. Amateiéthletic Union, 153 F.2d 647, 648

(D.C. Cir. 1946) (“There is a gat difference between discoverimpether there be an issue of
fact and deciding such an issue.”).

d. The Law of This Circuit

The United States Court of Appeals for thestbict of Columbia Circuit agrees that
Federal Rules 12 and 56 are properly construe€edoire that a speakingotion to dismiss must
be treated as a motion for summary judgmdegen before the 1946 Amendments, this Circuit
held that “affidavits were pertinent” to a motitmdismiss, such that a complaint that “stated a
sufficient claim” could nonetheless be dismisdmat, only where “the uncontradicted affidavits
of the defendants [showed] that there was no gerisgu® as to any material fact. . . .” Nat'l

War Labor Bd. v. Montgomery Ward & Co.,44.2d 528, 531 & n.10 (D.ir. 1944) (citing
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Gallup, 120 F.2d at 90), cert. denied, 323 U.S. (@B#44). Indeed, our Circuit has held that

“[a]n affidavit filed in support of a motion tdismiss_has no greater purpose or effect” under

Rule 12 than an affidavit filed isupport of a motion for summajydgment pursuant to Rule 56.

Farrall, 153 F.2d at 648 (citing National War LalBward) (emphasis added). Thus, even prior

to the 1946 Amendments to Rule 12, it was rever®hbler in this Circuit to grant a motion to
dismiss supported by affidavits if, notwithstandihg affidavits, there were genuine issues of
fact that would preclude summgndgment under the standard s&th in Rule 56._Farrall, 153
F.2d at 650 (reversing grant of motion to disnaige to disputed issues of material fact).

Our Circuit Court of Appeals has madesat that the 1946 amendments to Rule 12
affirmed and continued the practice in which ran$ to dismiss seeking consideration of matters
outside the pleadings are treagsdmotions for summary judgment:

Normally, Rule 12(b) requires @h where ‘matters outside the
pleading are presented to and extluded by the court, the motion
(to dismiss for failure to state a c®uof action) shall be treated as
one for summary judgment and disposed of as provided in Rule 56,
and all parties shall be given reaable opportunity to present all
material made pertinent to gammary judgment) motion by Rule
56." Rule 12(b), Fed. R. Civ. P. . . . Before the adoption of the
guoted provision of Rule 12(b) ih948, material dxinsic to the
pleadings was often consideredrantions to dismiss, by both trial
and appellate courts. E.q., FarnallDistrict of Columbia A.A.U.,

80 U.S.App.D.C. 396, 153 F.2d 64National War Labor Board v.
Montgomery Ward & Co., 79 3.App.D.C. 200, 203, 144 F.2d
528, 531,_certiorari denied 323 U.S. 774, 65 S.Ct. 134, 89 L.Ed.
619; Boro Hall Corp. v. General Motors Corp., 2 Cir., 124 F.2d
822; and see Advisory Committee's Note to 1948 amendment to
Rule 12(b). _This practicehas continued since the 1948
amendment.

Callaway v. Hamilton Nat. Bank of Wlas 195 F.2d 556, 558-59 & n.2 (D.C. Cir. 1952)

(emphasis added). Thus, Callaway construed the 1946 amendments to Rule 12 as codifying the

Circuit's prior practice, as sdorth in Farrall and National Wd_abor Board, of requiring that
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“speaking motions” be treated asotions for summary judgmetft. Id. Callaway reversed a
trial court order granting a speaking motion to disrdiss to disputed issues of material fact. Id.
at 563. This Court is bound by that constructdrRule 12. Indeed, even if our Circuit had
been silent on this issue, this Court would dessich a construction of the meaning and intent of
the 1946 amendments to Rule 12 to be unassailable.

e. The “Special Motions to Dismiss” Pocedure Under the D.C. Anti-SLAPP
Act Attempts to Answer the Same Question as Rules 12 and 56

Having now interpreted the meaning and soofpules 12 and 56, the applicable federal

rules, the question before the Court, as aldied in Part II-A of_Shady Grove, Burlington

Northern and Walker, among otheases, is whether Section 8602’s special motion to dismiss

procedure conflicts withenswers the same question as, cedly collides with Federal Rules 12
or 56.
The special motion to dismiss procedure uritle D.C. Anti-SLAPP statute provides:

(a) A party may file a special motion tosdiiss any claim arising from an act in
furtherance of the right of advocacy @sues of public interest within 45 days
after service of the claim.

(b) If a party filing a speal motion to dismiss under this section makes a prima
facie showing that the claim at issue arifesn an act in furtherance of the right

of advocacy on issues of public interest, then the motion shall be granted unless
the responding party demonstrates that the claim is likely to succeed on the merits,
in which case the motion shall be denied.

(c)(1) Except as provided jparagraph (2) of this subsection, upon the filing of a
special motion to dismiss, discovery prodagd on the claim shidbe stayed until
the motion has been disposed of.

10 Significantly, the Advisory Committeediscussion of the 1946 amendments to Federal

Rule 12 regarding the treatment of “speakingioms” cite both Gallu@nd_National War Labor
Board favorably. ED.R.Civ.P. 12 advisory committee’s note on 1946 Amendment.
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(2) When it appears likely that targetedscovery will enable the plaintiff to

defeat the motion and that the discovery will not be unduly burdensome, the court

may order that specialized discovelbg conducted. Such an order may be

conditioned upon the plaintiff paying anypenses incurred by the defendant in
responding to such discovery.

(d) The court shall hold an expedited hegron the special motion to dismiss,

and issue a ruling as soon as practicalikr #ie hearing. If the special motion to

dismiss is granted, dismidshall be with prejudice.

D.C. Code § 16-5502.

Simply put, the Act allows a defendant on a preliminary basis to deal a deathly blow to a
plaintiff's claim on the merits based either oe fleadings or on matters outside the pleadings.
There is no question that the special motion to dismiss under the Anti-SLAPP Act operates
greatly to a defendant’s benefiy altering the procedure othereiset forth in Rules 12 and 56
for determining a challenge to the merits of airiff's claim and by seittg a higher standard
upon the plaintiff to avoid disresal. Indeed, that is thpgecisereasonthat the District enacted
the statute and why Defendants so vigorously #sghrotections. Upon careful examination of
the Act’'s special motion to dismiss proceduréds tBourt holds that it squarely attempts to
answer the same question that Rules 12 ando%6rcand, therefore, cannot be applied in a
federal court sitting in diversity.

When considering a special motion tesrdiss, Sections 16-5502(b) and 16-5502(d)
require the court to grant the motion and disrthigsclaim with prejudice if the defendant makes

a “prima facie showing” that the claim he is segkto dismiss “arises from an act in furtherance

of the right of advocacy on issues of public ins€r@nd the plaintiff fa# to “demonstrate[] that

H The Court expresses no opinion on whether the other mechanism of the Anti-SLAPP

Act—the special motion to quash procedure feeth in Section 16503—is applicable in a
federal diversity case. Thatgwision was not before this Courtikewise, the Court need not
rule on the applicability of the Act’'s discovepyovisions, given the holding that the special
motion to dismiss procedure canietemployed in federal court.
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the claim is likely to succeed on the meritsThe District and Defenads do not dispute that,
under this standard, a court must grant the spemé&on to dismiss even where matters outside
the pleadings are considered, and even wher@l#wetiff has or can iiae a genuine issue of
material fact on its claim. Indeed, the Distrexpressly acknowledges that the Act places a
“heightened burden of proof’ oa plaintiff. (Dkt. No. 32 at32). Likewise, the Porton
Defendants argue that the Act requires this Court to evaluate whether 3M is likely to succeed on
the merits of its claims and not solely wheth®ose claims are frivolous. (Dkt. No. 56 at 6).
During the hearing, the Davis Defgants likened 3M’s burden to that of a movant seeking a
preliminary injunction under Fed. R. Civ. P. 65. dover, at the hearinghe District conceded
that the D.C. statute creates a different stantiemd Rule 12 or 56, arguing: “The question is did
the complaint show that the plaintiff is mdieely than not to succeed on the merits. Neither
[Rules] 12 [n]or 56 addressed that question .2, Although the Districtontends that the state
law and the federal rules can exist “side by si@kt. No. 32 at 25-26], the Court does not see
how this is so, particularly in a case suchitas one where the parties have introduced hundreds
of pages of material outside the pleadings Bredendants ask this Cduto evaluate whether
3M’s claims are likely to succeed on the meritsdzapartly on matters in those materials. If a
plaintiff is obligated to demonstrate a likadiod of success on the merits under Section 16-5502
(most likely with little to no discovery), thiglaces a higher procedural burden on plaintiff than
is required to survive a motion for summaungigment under Rule 56. As such, Section 16-
5502(b) restricts “the procedural right to maintfan action]” established by the federal rules
and squarely conflicts with RulE2(d) and Rule 56 as constd above._Shady Grove, 130 S.Ct.

at 1439 n.4.

12 Oral argument on these motions was tpaftbre this Court on January 12, 2012.

25



Defendants argue that Rules 12 and 56 ateexdusive because there are a number of
miscellaneous motions that are allowed under tigr local rules and Fed. R. Civ. P. 7(b)(1).
(Dkt. No. 33 at 17-19). Defendants’ argument is unpersuasive. Defendants cannot cite any
examples under Rule 7 or the local rules tha@aneresemble a challenge to the sufficiency or
merits of a plaintiff's claim prior to trial._ldat 18-19 (citing examplesich as motion for leave
to file surreply, motion to correct docket sheetd motion for reconsideration). The history and
practice culminating in the 1946 Amendments cleddgnonstrates that the framers intended that
Rules 12 and 56 provide the exclusive means fafl@hging the merits of a plaintiff's claim
based on a defense either on the face of thadpigs or on matters outside the pleadings.
Moreover, like the rest of the Federal Rule<Cofil Procedure, Ruled2 and 56 automatically
apply in “all civil actions andoroceedings in the United Statdistrict courts.” _Shady Grove,
130 S.Ct. at 1438 (quoting Federall®af Civil Procedure 1).

To the extent that Defendants and the Displate any significance on the fact that the
label “special motion to dismiss” is nowherelie federal rules and, as such, a motion so labeled
does not explicitly conflicwith Rules 12 and 56, the Court rejects this argument. As explained
in Section ll(c) of this Memorandum Opinion,etact that the motion is labeled a “special
motion to dismiss” under Section-5602 is immaterial, as the actugleration and effect of the
motion, rather than its lahas what really matters. Theren® question that Rule 12(d) is broad
and coveranysituation that falls under its purview, nuatter the label applied to the motion:

Although the conversion pvision in Rule 12(bexpressly applies
only to the defense described in Rule 12(b)(6), it is not necessary
that the moving party actuallybal the motion as one under that
provision in order for it to beanverted into a motion for summary
judgment. _The element that triggehe conversion is a challenge

to the sufficiency of the pleads claim supported by extra-

pleading material. As many casesagnize, it is not relevant how
the defense actually is denominated in the motion.
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5C Wright & Miller § 1366 at 148 (emphasis add&d)Moreover, this Circuit made clear in
Callaway when it reviewed and reversed the distourt’s grant of a motion to dismiss based on
material extrinsic to the complaint that raised spdte of fact, that the &bel attached to this
proceeding at this stage” did not matter, whilolding that the standards of Rules 12 and 56
governed._Callaway, 195 F.2d at 559. Indeedcwixplaining the 1946 Amendments to Rule

12, the Advisory Committee observed, “whateveldtsel or original basis, the motion may be

treated as a motion forsumary judgment and disped of as such.” #b. R.Civ. P. 12 advisory
committee’s note on 1946 Amendment (emphasis added). In sum, the label attached to a motion
to dismiss by the Act has no impact on the anglgsthe proper construction of Rules 12 and
56.

Finally, Defendants argue th& number of federal statutgsermit a party to file a
motion that is not mentioned or authorizedthy Federal Rules,” arttierefore Rules 12 and 56
were not meant to be exclusive. (Dkt. No. 33@120). Defendants’ arguent is unpersuasive.
Rejecting an identical argument in_Shadyo@, the majority opimin pointed out that
“Congress, unlike [a state or local governmelndls ultimate authority over the Federal Rules of
Civil Procedure; it can create exceptions to an inldial rule as it sees fit . . . .”_Shady Grove,

130 S.Ct. at 1438.

13 In the first edition of Moore’s Federd®ractice, the author argued that “speaking

motions” should encompass a broad scope, becaassdbpe of Rule 12(b}s as broad as the
field of defense,” and unless a motion couldabeompanied by “affidavit or make reference to
depositions on file on the aqRule 12(b)’s] utility is seriously impaired.” 2MeS Wwm.
MOORE ET AL, MOORE S FEDERAL PRACTICE { 12App.101[2] (3d ed. 2007). Professor Moore
served as an assistant to the Reporter (Judgk)©liathe Advisory Committee at the time of the
1938 enactment and 1946 amendments to federal rules. _See Laurens Walke,
Comprehensive Reform for Federal Civil Rulemak8igGeo. WASH. L. REV. 455, 466 (1993).
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f. The Special Motions to Dismiss Proedure Strips a Federal Court of
Discretion Otherwise Granted in theFederal Rules of Civil Procedure

Another reason that the D.C. Anti-SLAPP Achpat apply here is that it wholly strips a
federal court of the discretion dtherwise has to determine whet a claim will be dismissed
with or without prejudice. Section 16-55@2(mandates that a dismissal under themgstbe a
dismissal with prejudice, no matter the substapica defendant’s special motion to dismiss.
Thus, whether the defendant’s challenge underAhti-SLAPP Act is akin to a Rule 12(b)(2)
motion for lack of personal jgdiction, a Rule 12(b)jémotion for failure to state a claim, a
Rule 12(d) converted motion for summary judgm®r a speaking motion seeking dismissal due
to weaknesses in the plaintiff's evidence, the ésal must be with prejudice. This is a direct
conflict with the Federal Rules, which dwmot mandate dismissal with prejudice in every
circumstance, and which in fact vest a distgourt with discretion to determine whether a
dismissal under Rule 12(b) would operagean adjudication on the meritsSee Ep. R.Civ. P.

41(b) ("Unless the dismissal ordstiates otherwise, a dismissalder this subséon (b) and any

dismissal not under this rule—ext¢egne for lack of jurisdictionimproper venue, or failure to

join a party under Rule 19—operates as an adiidin on the merits.”) (emphasis added); see

also Best v. Kelly, 39 F.3d 328, 331 (D.C. CiQ94) (citing Rule 41(b) as support for its

statement that Rule 12(b)(6) dismissals opematadjudications on the merits, “unless the court
specifically states otherwise.”y; Wright & Miller 8 2373 at 76@®1 (3d ed. 2008) (stating that
dismissals under Rule 12(b)(6) come “within the literal language of the last sentence of Rule
41(b)"). Moreover, despite thediathat Rule 41(b) may create“default” that dismissals under

Rule 41(b) would operate as adjudication on the merits, theieno question from the text of

14 The Anti-SLAPP Act's language that a dissal shall be “with prejudice” is the

functional equivalent of an “adjlication on the merits.”_See Semtek Intern. Inc. v. Lockheed
Martin Corp., 531 U.S. 497, 505 (2001) (quoting 18 Wright & Miller 88 2373 & 4435).
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the rule that the district countas discretion to “state otherwiseSee 9 Wright & Miller § 2373
at 749-51 (“Rule 41(b) expresslyguides that the district court mapecify that a dismissal is
without prejudice . . . Indeed, one of the most usifalures of Rule 41 is that it gives the court
discretion about the effeof a dismissal and provides what tH&eet will be if the court fails to
specify.”). Under the Anti-SLAPP Act, hawer, the federal court’s hands are figd.

The Supreme Court’s unanimous opinion irlBgton Northern R.R. Co. v. Woods, 480

U.S. 1 (1987), on which the majority opinion in Shady Grove réfiés,controlling here. In

Burlington Northern, the Court considered whethe diversity actions, a federal court must

apply an Alabama state statute that imposedefpenalty on appellantgho obtained stays of
judgment pending unsuccessful appeals. The Alabama statute provided for mandatory damages
in the amount of 10 percent of the trial coudgment anytime an appellant had sought a stay of

a monetary judgment pending appeal and jimgment was affirmed on appeal without
substantial modification. _Id. at 3-4. Therpose of the Alabama “mandatory affirmance
penalty,” quite analogous the purpose of the D.C. Anti-SIB® Act, was to penalize frivolous
appeals and appeals interposed for delay and to provide “additional damages” to appellees “for

having to suffer the ordeal of defenditig judgments on appeal.”_Id. at 4.

15 The D.C. Anti-SLAPP Act also divests tf@®urt of discretion to determine, under Rule

12(d) whether the conversion to a Rule 56 mosibauld, in fact, occur. Under Rule 12(d), the
Court has the discretion to determine whethliewill accept or exclude the extra-pleading
materials. _Seed#b. R. Civ. P. 12(d) (“If, on a motion under Ru12(b)(6) orl2(c), matters

outside the pleadings are presented to and not excluded by the court . . . .”) (emphasis added).
As conceded by the District at oral argemty the D.C. Anti-SLAPP Act will require
consideration of extra-pleading materials in sonstances to determiwvehether the movant has

made his prima facie showing or whether thentitiican demonstrate lé&elihood of success on

the merits.

16 See Shady Grove, 130 S.Ct. at 1437.
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The Supreme Court held that the Alabastate statute could not apply in a federal
diversity case because it confédt with Federal Rule of Appellate Procedure 38. Rule 38
provides that a court of appeals “may” awatdmages and costs to an appellee where it
determines that an appeal is frivolous. Relying on the Advisory Committee’s Note to Rule
38, the Supreme Court held that Rule 38 vestedcourt with discretion “in the case of a
frivolous appeal as a matter of justice to thpadiee and as a penalty against the appellant.” Id.
(quoting Advisory Committee’s Note oreb. R. Apr. PRoC. 38). Comparing Rule 38 to the
Alabama state rule, the Supreme Court held that:

[Rule 38’s] discretionary mode operation unmistakably conflicts

with the mandatory provision of Alabama’s affirmance penalty

statute.  Moreover, the poses underlying the Rule are

sufficiently coextensive with the serted purposes of the Alabama

statute to indicate that the Rutecupies the statute’s field of

operation so as to preclude igpplication in federal diversity

actions.
Id. at 7. Significantly, the Court rejected an angmt similar to one made by the District in this
case: that because Alabama hastade appellate rule similar to Federal Rule 38 which may be
applied in state court alongside the mandatoryraffnce penalty statute, the federal court sitting
in diversity could likewise “impose the mandatggnalty and likewise remain free to exercise
its discretionary authority under Federal Rule 381" at 7-8. The Court rejected that argument
because it:

ignores the significant possibility that a court of appeals may, in

any given case, find a limited justification for imposing penalties

in an amountess tharl0% of the lower court’s judgment. Federal

Rule 38 adopts a case-by-casppr@ach to identifying and

deterring frivolous appeals; éhAlabama statute precludes any

exercise of discretion withinstscope of operation. Whatever

circumscriptive effect the mantbay affirmance penalty statute

may have on the state courtesxercise of discretion under

Alabama’s Rule 38, that Rule quides no authority for defining
the scope of discretion alleed under Federal Rule 38.
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Id. at 7-8.

Thus, the Supreme Court in Burlington mdwrn explained that the Alabama rule

conflicted with the federal ruleven though the federal courtight at times find grounds to
impose the same penalties specified in the Alabstatate. The direct conflict was borne out of

the fact that the state law deprives the federal court of discretion on a categorical basis. For this
precise reason, the D.C. Anti-SLAPP statuteflicts with Federal Rules 12 and 56. Even
though a special motion to dismiss under $ecii6-5502 might sometimes raise arguments that

are identical to a Ruld2(b)(2) motion to dismiss for lac&f personal jusdiction, a Rule
12(b)(6) motion to dismiss for failure to stateclaim, or a Rule 12(d)/56 motion for summary
judgment, the statute ultimately mandates disrhisgth prejudice if the plaintiff fails to
demonstrate a likelihood of success on the meziten where a plaintiff has raised a genuine
issue of material fact and evevhere dismissal without prejudide appropriate. Just as in

Burlington Northern, the Anti-SLAPP Act in thiway “precludes any exercise of discretion

within its scope of opation.” 1d. at 7-8" Not surprisingly, neither Defendants nor the District

cited Burlington Northern itheir voluminous briefing.

Pursuant to the unanimous opinions_in Bigton Northern and Walker, as well as the

majority opinion in part II-A of Shady Grove dmther Supreme Court cases, the first obligation
of the Court is to construe the applicablddel rule according to its plain meaning and the
relevant explanations provided time Advisory Committee NotesThis Court holds that the text
and structure of Rules 12 and 56revéntended to create a sgst of federal civil procedure

requiring notice pleading by plaiffs, whereby a federal court may dismiss a case when the

17 Importantly, the Court in_Burlington Ndéwrn noted that “[tlhe choice made by the

drafters of the Federal Rules in favor of aatetionary procedure affects only the process of
enforcing litigants’ rights iad not the rights themselvesBurlington, 480 U.S. at 8.

31



plaintiff fails to plead sufficiently detailed and apisible facts to state a valid claim, but a federal
court may not dismiss a case without a trial daggon its view of the merits of the case after

considering matters outside of the pleadingsepkin those instances where summary judgment
under Rule 56 is appropriate. These are bédmaciples of the Federal Rules of Civil

Procedure. These principles were expresdigwdated by this Circuit in_National War Labor

Board and_Farrall, by the 1946 amendments #dded what is now Rule 12(d), by the
contemporaneous Advisory Committee Notes explaining the 1946 amendments, and by this
Circuit in Callaway construinghe 1946 amendments. To the extéhat other federal courts

have failed to undertake this aysis or have reached a differanterpretation of Rules 12 and

56 when upholding Anti-SLAPP laws from other eftthis Court respduatly disagrees with

those opinions and must follow the bingiprecedent of this Circuit.

g. Opinions From Other Circuits

The District and Defendants rely heavily e United States Court of Appeals for the

First Circuit's decision in_Godin v. Schenclé?9 F.3d 79 (1st Cir. 2010). There, the First

Circuit held that Maine’s Anti-SLAPP statute dipd in federal diversity cases because Federal
Rules 12 and 56 were “not so broad as to ctweissues within the scope of” Maine’s statfte.
Godin, 629 F.3d at 88 (emphasis added). The Eirsuit found it signifcant that, although the
federal rules and the Maine staunay overlap, they address ffdrent (but related) subject-

matters” and thus there wao conflict. Id.

18 Maine’s Anti-SLAPP statute has a somewt#terent standard on a special motion to

dismiss than does the D.C. statute. SeeR#v. STAT. tit. 14, § 556 (“The court shall grant the
special motion, unless the party against whonspezial motion is made shows that the moving
party’s exercise of itsight of petition was devoid of angeasonable factual support or any
arguable basis in law and that the moving party’s acts causeal agury to the responding
party.”). As shown below, that differenceimmaterial as the Maine aute still changes the
standards and procedures settfon Federal Rules 12 and 56.
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Instead of first interpreting éhscope and meaning of theléeal rules, as was done in
Shady Grove and other cases, the First Cir@pears to have found monflict based on a side-
by-side comparison of the federal rules andNtane statute._Id. &88-89. According to the
court, the Maine statute did nseek to displace the Federal Rules or have the rules cease to
function partly because the Mairstatute “is only addssed to special procedures for state
claims based on a defendant’s petitioning activityd. Moreover, the First Circuit found that
the scope of Rules 12 and 56 was smbroad because the Rules ftbt purport to apply only to
suits challenging the defendants’ exercise ofrthenstitutional petitioningights.” 1d. This
Court respectfully does not skew Rules 12 and 56 fail to swer the same question as the
Anti-SLAPP Act because, as even the Firstc@i acknowledged, Rulek2(b)(6) and 56 “are
general federal procedures govagnall categories of cases.” Id. Based on this Circuit's
construction of Rules 12 and 56 as set forth abtivose rules govern “all categories of cases”
and provide the exclusive means by which a motion may challenge the sufficiency of a claim.
This is theprecisereason why Rules 12 and 56 aeswhe question in dispute.

Importantly, the First Circuit conceded thahder the Maine stateit a court would be
required on a preliminary basis évaluate material factual disggtthat it woud not otherwise
evaluate on a Rule 56 motion:

Inherent in Rule 56 is that adt-finder's evaluation of material
factual disputes is not requite But Section 556 [the Maine
statute] serves the entirely tiiet function of protecting those
specific defendants that have bdargeted with litigation on the
basis of their protected speechi/hen applicable, Section 556
requires a court to consider whet the defendant’s conduct had a
reasonable basis in fact or laand whether that conduct caused

actual injury. Fed.R.Civ.P. 56 cannot be said to control those
issues.
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Id. at 89 (emphasis added). ti@g this language from Godin, dtDistrict acknowledges that a
court applying the D.C. Anti-SLAPP Act would, at times, also be required to resolve disputed
facts, even where it would notherwise do so und&ule 56._See Dkt. No. 32 at 28-29 (quoting
Godin). Relying on_Gaodin, the Blrict argues there is no conflic This Court respectfully
disagrees with this interpretati by Godin and the District. I not that Rules 12(d) and 56
merely do “not require” or do not “control” the auation of material fetual disputes before
trial; as held by this Circuit irCallaway, Rules 12(d) and 56 expressgisohibit such an
evaluation. Accordingly, because the D.C. Adjuiees the court tondertake a fact-finding
role, even where there is a genuissue of material fact, the stié¢ directly collides with the
prohibition of Rules 12(d) and 56.

The First Circuit also held that the Mainatste must apply in federal court because it
creates substantive rights, swahsubstantive legal defenses dodefendant, shifting burdens to
a plaintiff, and because it substantively altérs type of harm that is actionable by requiring
“actual injury.” Id. at 89-90. As the First Ciitwbserved, it is “not therovince of either Rule
12 or Rule 56 to supply substantive defensetherelements of plaintiffs’ proof to causes of
action, state or federal.” Id. &. The District and Defendanits this case echo this view,
arguing that the D.C. Anti-SLAPP statute has t@@asubstantive rights, such as an immunity
from suit, that the federal rules cannot diggl. (Dkt. No. 32 at 29; No. 33 at 28-29).

This Court need not conclugly decide whether the D.C. Anti-SLAPP Act creates any
substantive rights. Because this Court finds Bules 12 and 56 answer the question in dispute,
the Court need not “wade into Erie’s murky wateto consider that issue. See Shady Grove,
130 S.Ct. at 1437. Nonetheless, even assumsupstantive right is created, the Anti-SLAPP

Act cannot apply in this @rt because the D.C. Council has clearly mandatedrdezdurefor
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enforcing any such substantive right that prpes Federal Rules 12h@ 56. Indeed, as the
preamble to the D.C. Anti-SLAPP Astates, the Act’s purpose is:

To provide a special motion for tigglick and efficient dismissal of
strategic lawsuits agast public participationfo stay discovery
proceedings until the special motion is considered, to provide a
motion to quash attempts to seek personal identifying information
and to award the costs of litigation to the moving party on a
successful special motion.

58 D.C. Reg. 741 (Jan. 28, 2011) (emphasis added). The D.C. Council could have, but chose not
to, simply granted a defendant an immunity tbatild be invoked via a Rule 12 or 56 motion,
similar to existing qualified or absolute innmties. Instead, the Council mandated a dismissal
procedure that directly conflicts with the operataf the federal rules asquired by the binding
precedent of this Circuit. For these reasons, @wart respectfully declines to follow the First
Circuit’'s reasoning in Godin that tis¢ate law is primarily substantive.

Likewise, the Court disagrees with the opinion of the United States Court of Appeals for

the Ninth Circuit in United States v. Lockheed Missiles & Space Co., 190 F.3d 963, 972 (9th Cir.

1999). There, the Ninth Circuit found no conflict between Federal Rules 12 or 56 and the
California Anti-SLAPP statute on the rationale tRale 12 or 56 motions could be filed after the
California special motion to sk&. In so holdingthe court concluded that there was “no
indication that Federal Res of Civil Procedure 8, 12, or 56 weargended to ‘occupy the field’

with respect to pretrial procedures aimed aeding out meritless claims.” Id. at 972-73. Based

on this Circuit's analysis of the history andent of Federal Rule 12(d) as explained in

Callaway, the law in this Circuit is that “occupying the field” of weeding out meritless claims is
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preciselywhat Rules 12 and 56 were meant to do. As such, this Cauamnot agree with the
analysis of the Ninth Circuif
This Court recognizes that otheourts, in construing speifstate Anti-SLAPP statutes,

have come to various conclusioabout the applicabil of those statutesn a federal court

19 The Ninth Circuit initially issued its opion in Lockheed on March 24, 1999. See U.S.
v. Lockheed Missiles & Space Co., Inc., 171 F.3d 1208 (9th Cir. 1999). The panel, however,
amended the opinion and issued a supergedpinion on Septembel0, 1999, which is the
opinion cited above. 190 F.3d 963. For purpaxethis discussion, the amended opinion did
not alter the original opinioim any significant way.

In July 1999, the United States District Colar the Central Distat of California found
a conflict between Federal Rule of Civil Procedure 56 and the “discovery-limiting” aspects of
California’s Anti-SLAPP statute. See RogersHome Shopping Network, Inc., 57 F.Supp.2d
973, 982 (C.D. Cal. 1999). The court_in Rogetterpreted the originaLockheed opinion as
standing for the proposition that simply bringia special motion toréte under California’s
statute did not create a conflict with FeddRalles 12 and 56 because the two did not impose
different standards on a plaintifid. at 982-84. However, the court_in Rogers stated that if the
standards were different, they would conflidd. at 984 (stating that if “Lockheed applied a
heavier burden on the plaintiff in a special mottonstrike than that imposed by the Federal
Rules, _Lockheed’'s explanation for the lack aafnflict is unsound . . .”). The court did,
however, find a conflict betweendldiscovery-limiting provisions of the California statute and
Rule 56 because the California statute “createl@fault rule that allows the defendant served
with a complaint to immediately put the plafhtio his or her proof before the plaintiff can
conduct discovery.”_Id. at 980. As the court stat§]f this expedited procedure were used in
federal court to test the plaintiff's evidence brefthe plaintiff has completed discovery, it would
collide with Federal Rule of CivProcedure 56.”_Id. The courttuhately held that “in federal
court, a special motion to strike must be degigarsuant to the standards of Rule 12(b)(6) or
Rule 56.” 1d. at 984. Implicit in the Rogers ojain, therefore, is the conclusion that Rules 12
and 56 were, indeed, so broad apreempt conflicting site statutes.

In 2001, the Ninth Circuit alsdweld that the Californisstatute’s discovery-limiting
provisions directly collided witthe discovery procedures Rule 56 and could not be applied in
federal court._See Metabolife Int’l, Inc. v. Whick, 264 F.3d 832, 845-47 (9th Cir. 2001). In so
holding, the Ninth Circuit approvingly cited Rageand adopted its reasoning. Metabolife, 264
F.3d at 846.

Based on the Ninth Circuit's opinion in Metabolife, it appears that the ultimate view of
the Ninth Circuit is that the California Anti-SIF¥® Statute can only be diggl as long as it is
consistent with the standards of Rules 12 andIbéhe prevailing view of the Ninth Circuit is,
as suggested by Rogers and Metabolife, that Rileend 56 are so broad as to cover or answer
the same question as the California statute, thienCburt does not disagg with that view. If
the prevailing view of the Ninth @iuit, however, is that Rules Hhd 56 are not so broad as to
“occupy the field” with respect to pretrial proegds aimed at weeding out meritless claims as
stated in Lockheed, this Cdutisagrees for the reasons sthin this Memorandum Opinion.
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sitting in diversity. To the égnt that other courts haverluded that the specific state
dismissal procedures operated essentitily same as Rules 12 and 56, the cases are
distinguishable and not necessaiitgonsistent with the analysis of this Court. See, e.qg., La.

Crisis Assistance Ctr. v. Marzano-Lesnevich, 2011 WL 5878159 at *7-8 (E.D. La. 2011)

(finding that the burdens and standards uniher Louisiana Anti-SLAPP statute directly
corresponded to and did not collide with the burdens and standards under RileC86}he
other hand, to the extent that other courts taed the state dismissal procedure as placing a
heavier procedural burden on the plaintifanhRules 12 and 56 but nonetheless found no
conflict, this Court respectfully disagrees witheithholdings as contrary to the law of this
Circuit, for the reasons set forth above.

h. Rules Enabling Act

Having found that Rules 12 and &@swer the dispute at igsin this case, those rules
will govern unless they were adep in violation of the Rules Enabling Act, 28 U.S.C. § 2072.
See _Shady Grove, 130 S.Ct. at 1442. Challenges to federal rules under the Rules Enabling Act
face several hurdles. First, although the Fddetdes of Civil Procedure are not enacted by

Congress, “Congress patrticipates in the rulen@kirocess.” _Bus. Guides, Inc. v. Chromatic

Communs. Enters., 498 U.S. 533, 552 (1991) tiggdbA Wright & Miller 8§ 1332 at 57-58 (3d

ed. 2004)). The Rules are not made effectingl Congress has had an opportunity to review
them for at least seven months. 28eU.S.C. § 2074. As suchgetiCongressional review and

“the study and approval given each proposed Rwilghe Advisory Committee, the Judicial

20 Although the United StatesoGrt of Appeals for the FiftiCircuit applied Louisiana’s

Anti-SLAPP statute in a federal court sitting ivelisity, the parties in &t case do not appear to
have disputed the applicability of the state seaftiat federal court. That case, therefore, is
distinguishable because the Fi@ircuit did not engage in any meaningful analysis under Hanna.
See Henry v. Lake Charles American$2d LC, 566 F.3d 164, 181-83 (5th Cir. 2009).

37



Conference, and [the Supreme Court] . . . give the Rules presumptive validity under both the

constitutional and statutory constraints.” riwgton Northern, 480 U.S. at 5-6 (citing Hanna,

380 U.S. at 471); see also 19 Wright & Mile#508, 252 (“*Hanna frees tifederal courts from
Erie concerns when one of tiRales is applicable and, irddition, provides the Rules with a
presumptive validity if not quite an automatic seal of approval.”).

Accordingly, challenges to the Federal I can succeed “only if the Advisory
Committee, [the Supreme] Couand Congress erred iheir prima facie judgment that the Rule
in question transgresses neither the terms @ff&habling Act nor constitutional restrictions.”
Bus. Guides, 498 U.S. at 552 (quotidgnna, 380 U.S. at 471). Notably, the Supreme Court has
rejected every Rules Enabling Act challenge téederal Rule that has come before it. Shady
Grove, 130 S.Ct. at 1442 (plurality); see alsoatl1457 (“the bar for finding an Enabling Act
problem is a high one.”) (Stens, J., concurring).

Similarly, this Court does not find that Ralé2 and 56 run afoul of the Rules Enabling
Act or the Constitution. Given the procedural characteristics of Rule 12(d) and Rule 56, they fall

squarely within the proper scef the Rules Enabling ActSee Burlington Northern, 480 U.S.

at 8; Shady Grove, 130 S.Ct. 8442 (federal rule isvalid so long as it “really regulates

procedure”) (quoting Sibbach v. Wilson & Co., 3d2. 1, 14 (1941) (plurality)). Indeed, the

Supreme Court has observed that pleading stdadand summary judgmerules are classic

examples of appropriate procedural rulesad§hGrove, 130 S.Ct. at 1441. In addition, the D.C.
Anti-SLAPP Act is codified with procedural mattarsthe D.C. Code, and the Act applies to all
claims, not just to claimsrought under District la®* seriously undermining any contention that

the Act “serves the function of defining [stata]hts or remedies.”__Shady Grove, 130 S.Ct. at

21 In this case, Defendants even seek to ajty@yAct to dismiss a claim that they contend is

governed by U.K. law.
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1457 (Stevens, J., concurring). The Act is msary dismissal procedeithat the Defendants
and the District seek to clothe in the costumheéhe substantive righaf immunity—but this is
largely a masquerade. Based oe fnocedural characteristics of the Act, and the presumptive
validity of the Federal Rules of Civil Proceduteis Court is satisfied that Rules 12 and 56 do
not abridge, enlarge or modify any substantigét in violation of the Rules Enabling Act.
[I. SPECIAL MOTIONS TO DISMISS
Under the D.C. Anti-SLAPP Act, the Davi3efendants have moved to dismiss 3M'’s
claims for commercial defamation (count I\jurious falsehood and business disparagement
(count V), breach of fiduciary duty (count VIgiding and abetting (count VII), and civil
conspiracy (count VIII). (Dkt. No. 53f. The Porton Defendants have moved to dismiss the
same claims, except they do not move to disnthe breach of fiduciary duty claim brought
solely against the Davis Defendants. (Dkt. §@). Having found that the special motion to
dismiss procedure under the Anti-SLAPP Act slaeot apply to a federal court sitting in
diversity, the Court denies Defendsirdpecial motions to dismiss.
V. 3M’'s MOTION TO STRIKE SPECIAL MOTIONS TO DISMISS
Given this Court’s holding that Section-5602’s special motion to dismiss procedure
does not apply in this Court, 3M’s Motion to K&iis denied as moot. The Court now turns to

Defendants’ Rule 12 motions to dismiss.

22 At the hearing, the Davis Defendants atsmtended that the D.C. Anti-SLAPP Act
barred the tortious interference claims allegedCounts Il and Ill. Previously, the Davis
Defendants argued that the Act barred thienidation/blackmail claim. (Dkt. No. 9).
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V. DEFENDANTS’ RULE 12 MOTIONS TO DISMISS

a. Porton Defendants’ Rule 12(b)(2) Motionto Dismiss for Lack of Personal
Jurisdiction

When personal jurisdiction is challenged unéule 12(b)(2), the plaintiff bears the
burden of establishing adtual basis for the Court’'s exerciskepersonal jurisdiction over each

defendant. _Crane v. N.Y. Zoological Soc’y, 894 F.2d 454, 456 (D.C. Cir. 1990) (emphasis

added). In order to survive a motion to disnfimslack of personal jurisdiction, the plaintiff

must make a “prima facie showing of the pertirjarisdictional facts.” _First Chi. Int’l v. United

Exch. Co., 836 F.2d 1375, 1378 (D.C. Cir. 1988). establish that persoharisdiction exists,
the plaintiff must allege specific facts thatnoect the defendant with the forum. Second

Amendment Found. v. U.S. Conference of May@i®} F.3d 521, 524 (D.C. Ci2001). Plaintiff

“cannot rely on conclusory allegations.” Atlantigas Corp. v. Nisource, Inc., 290 F.Supp.2d 34,

42 (D.D.C. 2003). In determining whether a plaintiff has demonstrateddtsinal jurisdiction
exists, the Court is not bound to treat all of the plaintiff's atiega as true, but instead “may
receive and weigh affidavits amdher relevant matter to assist in determining the jurisdictional

facts.” United States v. Philip Morriec., 116 F. Supp. 2d 116, 120 n.4 (D.D.C. 2000).

In analyzing the claims of personal jurisdiction over the Porton Defendants, it is
important to note that 3M has not yet completedvice over Harvey Boulter. Moreover, 3M
does not request that this Court stay deternonatf the Rule 12(b)(2inotion until Boulter is
served. Thus, this Court must determine wheBMs showing as to the entities Porton Capital,
Inc. and Porton Capital Technology Funds, stagidalone, is sufficient to warrant personal
jurisdiction over those defendants. For purpagdhis jurisdictionaldiscussion, the Court does

not include Boulter when refeng to the “Porton Defendants.”
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It is undisputed that the Ron Defendants themselves werever physicallypresent in
the District of Columbia and th#tey never personally performenyeof the allegediortious acts
here. As 3M alleges, the Porton Defendantoeganized under the laved the Cayman Islands
and do business in the U.K., Dubai and otheriagonal jurisdictions.(FAC 11 10-11). 3M
argues that D.C.’s long-arm statute, D.C.d€08 13-423 (2001), confers specific personal
jurisdiction over the Porton Defendants under twecHjr theories: conspacy jurisdiction and
agency jurisdictiod®> The Court finds that 3M has failleto meet its burden to establish
jurisdiction under either theory.

To establish conspiracy jurisdiction, the ptdfrmust allege: 1) the existence of a civil
conspiracy; 2) the defendantfsarticipation in the conspirgc and 3) an overt act by a co-
conspirator within the forumsubject to the long-arm statutend in furtherance of the

conspiracy._See FC Inv. Grp. v. IFX Market td., 529 F.3d 1087, 1096 (D.C. Cir. 2008). To

allege a civil conspiracy, the plaintiff must pleaidh particularity: 1)an agreement between two

or more persons; 2) to participate in an unldvéfct, or to participate in a lawful act in an
unlawful manner; 3) an injury caused by an unldwftert act performed by one of the parties to

the agreement; 4) pursuant to, and in fudhee of, the common scheme. Exec. Sandwich

Shoppe, Inc. v. Carr Realty Corp., 749 Aza4, 738 (D.C. 2000). “Bald speculation or a

conclusory statement that individuals are cospiamrators is insufficient to establish personal

jurisdiction under a conspirad¢ieory.” Jungquist v. Sheikh Ban Bin Khalifa Al Nahyan, 115

F.3d 1020, 1031 (D.C. Cir. 1997) (internal quatatimarks and citations omitted); see also

Edmond v. United States Postal Service Gan€ounsel, 949 F.2d 415, 428 (D.C. Cir. 1991)

2 3M does not allege that this Court hgeneral jurisdiction over the Porton Defendants

based on their contacts within this jurisdiction.
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(stating that “our caseslearly require unusually particuizaed pleading [of the elements of
conspiracy jurisdiction].”).

3M has failed to meet its burden to pleadonspiracy between the Porton Defendants
and the Davis Defendants with particularity. yBed alleging that Davis, a lawyer, represented
the Porton Defendants, there are no facts ornrié@rences from facts to support the element of
an agreement between the parties to parteipatan unlawful act. 3M does not specify,
moreover, how the Porton Defendants participatetian conspiracy for jisdictional purposes.
3M’s claims of conspiracy jurisdiction agairntte Porton Defendants are bald and conclusory
statements insufficient to establish jurisdictionrodem. For these reasons, the Court finds that
3M has failed to meet its burden to make a prfacie showing as taaspiracy jurisdiction.

3M next argues that thi€ourt may exercise personplrisdiction over the Porton
defendants under the D.C. long-arm statute becaugs ansacted businessi the District as
the Porton Defendants’ agent aBlll's claims arose from that conduct. See D.C. Code § 13-
423(a)(1) (“A District of Columbia court magxxercise personal jurisdion over a person, who
acts directly or by an agent, as to a claim fiefarising from the pemn’s . . . transacting any
business in the District of Columbia.”). Secti(a)(1)’s “transacting any business” clause “has

been interpreted to provide jurisdiction to the full extent allowed by the Due Process Clause.

United States v. Ferrara, 5430 825, 828 (D.C. Cir. 1995).

Setting aside the issue of whether the &toDefendants were ransacting business”
under the statute merely by hiring an attorney {§)awo represent them, 3kas wholly failed to
address the Porton Defendants’ substantial argtuiat an exercise of personal jurisdiction
over them would offend traditional notions of fair play and substantial justice, would not

comport with due process, and that 3M’s allegations fall “far short” of the basic constitutional
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requirements for establishingrisdiction. (Dkt. No. 31-3 a17-23; Dkt. No. 51-2 at 4 n.6§.
Although the statutory and constitenal jurisdictonal questions “merge tm a single inquiry”
under Section 13-423(a)(1), thatedonot absolve 3M of its bumddo show thafurisdiction
comports with due process. Ferrara, 54 F.3d at 828.

Despite exchanging numerooigefs with Defendants—atuding two rounds of briefing
on the Rule 12 Motions—3M makes only a passing reference in a footnote to these constitutional
requirement$’ This statement is not sufficient tcegt 3M’s burden on eentral jurisdictional
issue. Nor is it sufficient to avoid havirthe Porton Defendants’ constitutional arguments

deemed conceded by 3M. See F.D.I.C. v. Bender, 127 F.3d 58, 67-68 (D.C. Cir._1997); Hopkins

v. Women’s Div., Gen. Bd. of @bal Ministries, 238 F.Supp.2d’4, 178 (D.D.C. 2002) (“It is

well understood in this Circuit that when a pléf files an opposition to a motion to dismiss
addressing only certain argumeméssed by the defendant, aucbmay treat those arguments

that the plaintiff failed to address as conceded.”). Because the Porton Defendants’ argument that
the exercise of persong@urisdiction does not comport with the due process requirement is

conceded by 3M, the Porton Defendants’ motio dismiss under Rule 12(b)(2) is grarfted.

24 The Porton Defendants’ submission incleide declaration from its principal Andrew

Collins, in which Collins details how the PortonfBredants have no contact with the District of
Columbia. 3M fails to addss this declaration in any way.

25 See Dkt. No. 43 at 37 n.165; Dkt. No. 58 at 3-4 n.5.
26 3M has not made a motion for jurisdictibrithscovery and has referred to it only in
passing. (See Dkt. No. 58 at 4)o the extent 3M seeks juristimnal discovery, 3M has failed

to meet its burden.__See Orellana v. difepint’l, 740 F.Supp.2d33, 40 (D.D.C. 2010) (“A
generalized request for jurisdiatial discovery in an attempt &stablish personal jurisdiction
over a defendant is not sufficient.”). Morewoy because the Porton Defendants are dismissed
under Rule 12(b)(2), their argunmsrunder Rule 12(b)(6re moot and the Court need not reach
those issues.
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b. Davis Defendants’ Rule 12(b)(6) Motions to Dismiss
“To survive a motion to dismiss under Rule 1)26), a complaint must contain sufficient
factual matter, accepted as trueistate a claim to relief that is plausible on its face.” Ashcroft

v. Igbal --- U.S. ----, 129 S.Ct. 1937, 1949 (2009) (quoting Bell Atl. Corp. v. Twonsp

U.S. 544, 570 (2007)).
A court considering a Rule 12(b)(6) motion mashstrue the complaint in the light most
favorable to plaintiffs and must accept as @illeeasonable factual inferences drawn from well-

pleaded factual allegations. te United Mine Workers of AmEmpl. Benefit Plans Litig., 854

F. Supp. 914, 915 (D.D.C. 1994). However, wheewiell-pleaded facts do not permit a court,
drawing on its judicial experien@d common sense, to infer ménan the “mere possibility of
misconduct,” the complaint has nditosvn that the pleader is entitlegrelief. Igbal, 129 S.Ct. at
1950. Moreover, the Court accepts “neither infeesndrawn by plaintiffs if such inferences are
unsupported by the facts set out in the complaintlegal conclusions cast the form of factual

allegations.” _Browning v. Clinton, 292 F.3d 23512 (D.C. Cir. 2002) (internal citations and

guotation marks omitted).
In evaluating a Rule 12(b)(6) motion to diss) a court “may consider only the facts
alleged in the complaint, any documents eithigarched to or incorporated in the complaint and

matters of which [a court] mayKka judicial notice.” Trudeau v. FT@56 F.3d 178, 183 (D.C.

Cir. 2006) (quoting EEOC v. St. &ncis Xavier Parochial S¢H17 F.3d 621, 624-25 (D.C. Cir.

1997)).
i. Count One: Intimidation Under English Law
3M claims that Defendants are liable for the of intimidation under English law, citing

Boulter’s allegedly extortionate communicatidos3M’s attorney regaling settling the London
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Litigation. No party appears tispute that English law appli¢s this claim, and both parties
have submitted declarations from lawyers in Bngdlto assist the Court with an understanding
of English law?’

There is no dispute that the U.K. Court Ayppeals recently stated that “the essential
ingredients of the tort of intimidation” are: a)threat by the defendatat do something unlawful
or illegitimate; 2) the threat must be intended to coerce the plaintiff to take or refrain from taking

some action; 3) the threat must in fact coerceptamtiff; and 4) the plantiff must incur loss or

damage as a result of the coercion. (. 30-2 at 19) (citing Berezovsky v. Abramovich,

[2011] All ER (D) 253 (feb); [2011] EWCA Civ 153) (emphasis added).

3M fails to allege actual coercion/capitibed and resulting damages from the alleged
intimidation, and, as such, its claim must be dss®d. It is undisputed that 3M did not in fact
settle the BacLite litigation, desp Defendants’ urgings. 3M argues, however, that a “plaintiff
may suffer harm for intimidation even if it does not capitulate to the blackmailer's demand;
plaintiff incurs intimidation damages by takingeg$ to mitigate or forestall the effect of a
blackmail threat.” (Dkt. No. 43 at 65). For that proposition, 3M cites only the declaration of
Stephen Auld, 3M’s expert withess on Englisiv.laAlthough Auld admits that the “very recent”
Berezovsky case lists coercion in fact as an elgnhenclaims based solely on his view and not
on any cited case law, that Englimw should not requiractual coercion otcapitulation in these
circumstances. See Auld Decl. 11 5.7.1-5.7 .4i(stdhat, although the Bezovsky case “gives,
at the present, the clearest indication of the essential ingredients [of intimidation], it does not

conclusively define them.”); seaso id. 1 5.7.6 (“It is also ldy in my view that, where the

27 Under Federal Rule of Civil Procedudd.l, this Court may “consider any relevant

material or source, including testimony, whetbenot submitted by a party or admissible under
the Federal Rules of Evidence” in determining foreign law.
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effect of the intimidation is not that the plafhtsubmits to the illegitimate threat but, instead
takes (costly) steps to mitigate the effect of thhedhshould it be carrienlt, the plaintiff should

be able to recover the stoof those steps by way of damagés far as | am aware, there is no

case which has had to address this pagiassue . . .”) (emphasis added).

3M, therefore, asks this Court to ignore tanguage of the Berezovsky case, which Auld
admits requires coercion in fact, and instealy on the opinion of Ald regarding where he
believes the case law will head in the futur&gainst the clear statement of elements in the
Berezovsky case, and the lack of foundation for Autgbinion on this specific issue, this Court
holds that 3M was required togald that it actually capitulated to Defendants’ alleged threats.
Because it failed to do so, 3M’'s claim for intimidation against the Davis Defendants is
dismissed.

ii. Counts Two and Three: Tortious Interference with Contract and
Tortious Interference with Existing and Prospective Advantage

3M’s claims for tortious interference wittontract and with existing and prospective
advantage will also be dismissed. 3M arguesih&t law should apply to its claim for tortious
interference with existing and prospective bussnadvantage, while Defendants claim that U.K.
law should apply. Assuming for 3M’s benefit tHatC. law applies to this claim, 3M has still
failed to state a claim.

To establish a claim for tortiousterference, a plaintiff mugtrove: (1) the existence of a
valid contractual orother business relationship; (2he defendant’'s knowledge of the
relationship; (3) intentional interference withathelationship by the defendant; and (4) resulting

damages._See NCRIC, Inc. v. Columbiasplofor Women Med. Cirinc., 957 A.2d 890, 900

(D.C. 2008).
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In support of this claim, 3Malleges that Defendants ahe wrongfully, intentionally,
maliciously and in bad faith taken actions itderfere with 3M’s existing and prospective
business relationships with the U.K. Goveent through unlawful means.” (FAC  128).
Although 3M claims in a conclusory fashionathit has “suffered identifiable losses to its
prospective business relationshipgth the MoD, it gives only twapecific instances. (FAC
114). In one instance, 3Mlleges that it submitted a ccett to the MoD “which has not yet
been acted upon, and may be re-bid.” (FAC {114). In another instance, 3M’s efforts to obtain a
contract with the MoD have “also gone nowhere.” (FAC | 114).

3M has failed to allege any facts to suppartonclusion or infeence that the Davis
Defendants intentionally interfered with 3M’sigtvng and prospective business relationships or
contracts with the U.K. government. For itoposition that it has “more than adequately
pleaded” intentional interference for this claiBiyl relies on the allegations in its Amended
Complaint at 1 6, 90, 80-104, 112-14, and 126-134. (Dkt. No. 58 at 16 n.70). Upon a careful
review of those allegations, however, nonehafse factual allegations support 3M’s conclusion.
3M does not allege, for example, that tBavis Defendants had contact with the U.K.
government professionals responsible for mgkihose decisions or that Davis had any
communications with the U.K. government at allhere are no circunesttial facts, moreover,
that reflect that, on account of anything the BaWefendants specifically did, 3M’s bids went
“nowhere.”

Moreover, to the extent that 3M attempisimpute to Davis the communications made
by Boulter to Dr. Fox, the Court finds that tked®cts do not support the inference that Boulter
interfered with or threatened to interfere wahy of 3M’s existing oilprospective contractual

relationships within the MoD. Boulter statestle e-mail that he was “authorized” to speak on
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behalf of the MoD—a co-plaintiff in the BacLitgigation. Boulter's shitements that the MoD
government may be upset with 3M for not seglthe litigation on the MD’s terms, moreover,

do not support the specific consian or fair inference that @x, or others within the U.K.
Government, would take stepsitderfere with 3M’s current and future relationships with that
government.” (FAC 1 90). Boulter was discagshow his co-plaintiff irthe BacLite litigation
may react if 3M did not settle the case. The allegations are too attenuated to establish that the
Davis Defendants interfered with the prospecteatracts identified byd3M. 3M argues that
these are factual issues that mostresolved later osummary judgment or atial. The Court
disagrees. Although the Court must accept all tHepleaded allegations as true and resolve all
inferences in 3M'’s favor, the Court need notegatdnferences that are not supported by the facts
alleged. _See Browning, 292 F.3d at 242.

In addition to failing to prove the “intewtnal interference” element, 3M’s claim for
tortious interference withontract (Count Three) must be dismissed for failure to allege an actual
breach or failure of performance. This coumtbased on 3M’s allegation that Defendants’
conduct interfered with an existing “enablimgntract” that 3M had signed with the U.K.
government in March 201%. (FAC  113). Pursuant to theantract, the U.K. government was
to purchase an estimated “10,000” air filtersg @an“minimum order quantity” of 1,920 units in
“Year 1” of the contract. (FAC 1 113). Althdu@M does not specify when “Year 1” begins or
ends, 3M alleges that as of September 30, 2ELUJ.K. government had only purchased 406
units. (FAC 1 113). 3M does not allege tha& thK. government actually breached the contract

or that either party has of yetl&d to perform under that contract.

28 Although 3M claims in conclusory fashion that it has “one or more contracts” with the

U.K. government, it only actually specifies ondaséing contract in its Amended Complaint.
(FAC 1Y 113, 136). The Court neadt consider other contractisat were pled in a wholly
conclusory manner with no faciualegations tassupport them.
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3M implicitly admits that it has not pled aetual breach of the ahling contract because
it argues that an actual breach is not an esseiment of tortious interference with contract
under D.C. law._See Dkt. No. 58 at 8 (“3M i mequired to establisan actual breach, failure
of performance is sufficient.”). The parties djsze over whether D.C. law requires 3M to plead
an actual breach or merely failure of performaocehe part of the third party. This Court need
not resolve this issue, because, even assumwvgrié sufficient for 3M to plead a “failure of
performance,” it has failed to do so. (FAC Y 113). Although 3M has alleged a reduction in
business with the U.K. government, it has giverspecific examples of actual contracts except
for the March 2011 “enabling contract.” (FAC 1 11®)espite 3M’s claims otherwise, it hast
pled that the U.K. government$éailed to perform under that coatt. 3M has only pled that
in “Year 1,” which 3M implicitly acknowledgess not yet over (see FAC { 113), the U.K.
government has not yet met its estimated mininouder quantity. This case does not fall in line
with the cases 3M cites for the proposition thalantiff need only plead a failure to perform.

See, e.g., Casco Marina Dev., Clv. District of ColumbiaRedevelopment Land Agency, 834

A.2d 77, 83 (D.C. 2003) (third partsancelled contract with pldiff); Sorrells v. Garfinkel's,

Brooks Bros., Miller & Rhoads, Inc., 565.2d 285, 289-90 (D.C. 1989) (employer cancelled

employment contract with employee). As sucl, titrtious interference with contract claim will
be dismissed.
iii. Count Four: Commercial Defamation
The Davis Defendants’ motion to dismi881's claim for commercial defamation is
denied. To show defamation und®istrict of Columbia law, a platiff must allege that: 1) the
defendant made a false and defamatory statecwgritierning the plaintiff2) that the defendant

published the statement without privilege to @&dthparty; 3) that tB defendant’s fault in

49



publishing the statement amounted to at leasligeere; and 4) eithethat the statement was
actionable as a matter of law irrespective oécspl harm or that its publication caused the

plaintiff special harm._Se@paraugo v. Watts, 884 A.2d 63, {B.C. 2005). The Court finds

that 3M has stated a claim for defamation aglathe Davis Defendants through the allegations
of the Amended Complaint.

The Davis Defendants make numerous argusnamy 3M’s claim must be dismissed,
and this Court need not addredkof them at this time. TéhCourt will note, however, a few
points. First, the Davis Defendants claim thdtof the allegedly defamatory statements are
statements of opinion or statements of non-\alé facts and, as &, are protected from
liability. The Court finds that 3M has made dieta allegations of defamatory statements, such
as Davis’ statement that “thousands and thalsamd thousands of people who died might be

alive today had there been a BacLite” (FAC { 70). See Moss v. Stockard, 580 A.2d 1011, 1023

(D.C. 1990) (“A statement is defamaytdf it tends toinjure the plaintiff in his trade, profession
or community standing, or lower him in thetisgtion of the community.”) (internal citations
and quotation marks omitted). This statememhong others, are reasonably susceptible of

defamatory meaning and are actionable. See Klayman v. Segal, 783 A.2d 607, 613 (D.C. 2001)

(“We will not dismiss a complaint under RulE2(b)(6) which alleges defamation if the
communications of which plaintiff complains were reasonably stibbepof defamatory
meaning.”) (internal quotation marks omitted).

Moreover, the Davis Defendants contend thair statements were all protected by the
“fair comment” privilege and that 3M failetb overcome that privilege by pleading actual
malice. (Dkt. No. opening memo at 17-19; DKb. 50 at 18-19). Th€ourt finds that 3M’s

allegations of Davis’ statements—particulatlyose in reference to 3M’s responsibility for
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thousands of MRSA deaths or exposures (HA&G6-70)—reflect actuahalice and/or bad faith
on their face and cannot be dismissed at tlagest Whether 3M will be able to defeat any
potential privileges or substartgaits claims are, of coursquestions for another day. 3M’s
claim for defamation, therefore, is suféait to withstand Rule 12(b)(6) scrutiny.
iv. Count Five: Injurious Falsehood and Business Disparagement

Defendants seek to dismiss 3M’s dataifor Injurious Falsehood and Business
Disparagement. Although Defendants claim that District of Columia does not recognize a
separate tort of business dispaagnt, 3M does not appear to contest that point. 3M lists both
torts in the same count, and does not conduct aaepanalysis in itdrief with respect to
business disparagement. (Dkt. No. 58 at 10-12)'s claim is based on the same allegedly
defamatory statements upon which its defamation claim is based.

To assert a claim for injurious falsehood, ai#fi must allege that: 1) Defendants made
an unprivileged publication of false statemewtncerning 3M’s property or products; 2)
Defendants’ publication was made with knowledwereckless disregard of the falsity of the

statements, and 3) special damages. Wieds€Candy Co. v. Nation&@lonsumers League, 360

F.Supp.2d 77, 81 (D.D.C. 2004). The special dasmaement is subjedb a heightened
pleading standard._ Browning, 292 F.3d at 24bhis heightened standard applies because
“special damages,’ unlike general damages arot the necessary consequence of [the]
defendant’s conduct, [but] stenroim the particular circumstances of the case.” Id. (quoting 5
Wright & Miller, 8 1310 at 700 (@ ed. 1990)). A plaintiff “carsatisfy this pleading obligation

by identifying either particular customers whobusiness has been last facts showing an

established business and the ammfrsales before and afterethlisparaging publication, along
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with evidence of causatn.” 1Id.; see also#b. R.Civ. P. 9(g) (“If an item of special damage is
claimed, it must be sp#ically stated.”).

3M concedes that it must plead special damages to survive dismissal on this claim. (Dkt.
No. 58 at 12). 3M argues, however, that it has tme heightened plead) standard because it
has identified particular cust@rs whose business has been, lgatid business expectancies,
and “evidence of causation.” In support for the fihett it has pled causation, 3M directs this
Court to the allegations in its Amended Cdanpt at Y 64-79, 153-160. (Dkt. No. 58 at 12
n.53). A close examination of those allegations, however, reflediacts supporting the
conclusion that 3M’s actual damages were the “natural and direct resD&fendants’ conduct.
See_Browning, 292 F.3d at 245 (plaintiff must gdlespecial damages “with particularity and
specify facts showing that such special darsagere the natural and direct result of the
defendant’s conduct.”). In fadhe allegations of causation upaich 3M relies for this claim
are conclusory statements alleging that Defatsdlaaused damage to 3M, with no specific facts
reflecting that causationSee FAC  154; 160; 158 (“As a maludirect, and proximate result
of Defendants’ wrongful actions, 3M has suffesgcial damages, as identified herein, the full
amount which will be proven at trial.”). As dudefendants’ motion to dismiss this claim will
be granted.

v. Count Six: Breach of Fiduciary Duty (only against Davis)

3M’s claim against Davis fobreach of fiduciary duty wilbe dismissed. 3M alleged
that, in 2000 while Davis was an attorney a lw firm Patton Boggs LLP, 3M retained Davis
to provide “crisis management” services imugection with “issues 3M was facing.” (FAC |
62). 3M also alleges that, during that tim2avis had access to 3M’s litigation strategy

“playbook” and that Davis later used those st#® to exert pressure against 3M in 2011.
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(FAC 1 62). 3M does not allege specifigathow Davis used the information from the
“playbook” or how that act proxiately caused 3M’s injuries.

To state a claim for breach of fiduciary duty un@eC. law, a plaintiff must allege that
the defendant: 1) owed plaintifffmuciary duty; 2) the defendant breached that duty; and 3) the

breach proximately caused injury to the plaintiff. See Paul v. Judicial Watch, Inc., 543

F.Supp.2d 1, 6 (D.D.C. 2008). The Court holds 8t has failed to sufficiently allege that
Davis owed 3M a fiduciary duty in this conteX@M seems to believe that the only thing that is
necessary to state that Daviseamnit a fiduciary duty is to allege that 3M was Davis’ former
client. (Dkt. No. 58 at 7). 3M fails to shdvow Davis owed 3M a fiduary duty despite having
represented 3M eleven years earlier in an ureeéledse. 3M basically argues that Davis learned
in his earlier representation that 3M sought to avoid negptibécity, but anyone with common
sense knows that fact. Moreover, although 3M seswDavis in conclusory fashion of using
strategies he learned in 2000, 3NIddo state any of those strgtes with any specificity. The
Court holds that 3M has faildd state a claim against Dav¥@ breach of fiduciary duty.
vi. Count Seven: Aiding and Abetting

3M’s claim for aiding and abetting will bdismissed. According to the District of

Columbia Court of Appeals, to wdh this Court looks on issues Dfstrict of Columbia law, the

tort of aiding and abetting is not recognized uridestrict law. In_Fax v. Schertler, 935 A.2d

1091, 1108 n.15 (D.C. 2007), the DistraftColumbia Court of fpeals stated that: “[a]lthough
the Halberstam court [the case upon which 3M s¢leedicted that thisourt would recognize a
tort of aiding and abetting tortious conduct, sve not done so to date, and we are not bound

by that court’s ruling.” _Flax (citindg.A.P. v. Ryan, 285 A.2d 310, 312 (D.C. 1971))o the

extent that 3M relies on this Circuit’s 198Binion in Halberstam v. Welch, 705 F.2d 472 (D.C.
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Cir. 1983) to support its propositiorathsuch a tort does exist undeCDlaw, it is the District of
Columbia Court of Appeals’ holding—and not this Circuit’'s prediction—that must control in this
case. See M.A.P., 285 A.2d at 312.
vii. Count Eight: Civil Conspiracy

As stated previously, to allege a conspirag\glaintiff must plead v particularity: 1)
an agreement between two or more persons; gariicipate in an unlawful act, or to participate
in a lawful act in an unlawfuhanner; 3) an injury caused ag unlawful overt act performed by
one of the parties to the agreement; 4) purstrdand in furtherance of, the common scheme.

Executive Sandwich, 749 A.2d at 738.

For the same reasons outlined in Part V(a) above, 3M fails to state a claim for civil
conspiracy against the Davis Deflants. Despite 3M’s colorfutharacterizations that Davis
acted as the “spider in the web” and mastadchof Defendants’ alleged scheme and that his
offices were the “nerve center” of Defendantnspiracy, 3M has ilead to allege with
particularity an agreement between Davis amddther Defendants to commit an unlawful act.
3M’s allegations about Davis nithstanding, the well-pleadeficts do not give rise to a

“plausible” inference that a conspiracy existed.
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CONCLUSION

For the foregoing reasons, Defendants’ $yddotions to Dismiss under the D.C. Anti-
SLAPP Act are denied, 3M’s Motion to Strike denied as moot, 3M’s Cross Motion for
Discovery is denied as moot, the Porton Deferglddtile 12(b)(2) motion to dismiss is granted,
and the Davis Defendants’ Rule 12(b)(6) motion enggd in part and denied part. An Order

accompanies this Memorandum.

Date: February 2, 2012 e
ROBERT L. WILKINS
UnitedStateDistrict Judge
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