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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

3M COMPANY,

Plaintiff,

V. Civil Action No. 11€v-1527 (RLW)
BOULTER, et al.

Defendants.

MEMORANDUM OPINION AND ORDER

This matter is before the Court upon remand from the Court of Appeals. While this
matter was ormnterlocutoryappeal, the District of Columbia filed a motion to dismiss its appeal
and to vacate the portion of this Court’s opinioattvas the subject of the appeaheTCourt of
Appealsdismissed the appeal, andrdered “that the case be remanded to the district court with
instructions to consider the motion for vacatur as a motion for relief from judgmenaptte
Fed. R. Civ. P. 60(b). . ..” (Dkt. No. 96).

The Court will therefore consider th@strict’'s motion. However, before turning to the

merits,a review of the procedural histois/necessary.

|. PROCEDURAL HISTORY
The Plaintiff in this matter, 3M Company, filed an lgigount complaint against
Defendants Lanny J. Davis, Lanny J. Davis & Associates, PLLC and -Bidk LLC

(collectively, the “Davis Defendants”) and Harvey Boulter, Porton Capatethnology Funds and

! A detailed recitation of the factd the casappears in this Court’s prior opinioc8iv Co.

v. Boulter 842 F. Supp. 2d 85 (D.D.C. 2012ppeal dismissed2012 WL 5897085 (D.C. Cir.
2012), so only thenostsalient facts will be repeated here.
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Porton Capital, Inc. (collectively the “Porton Defamts”) assertinga number of claims,
including commercial defamation, tortious interference with contract and ptivgpbasiness
relations, and civil conspiracy.Initially, the Plaintiff was able to complete service on all
Defendants except for HarveyoBlter. Thereafterall Defendantgexcept Boulter, of course)
filed motions to dsmisspursuant toeither Rules 12(b)(2) or 12(b)(6) of the Federal Rules of
Civil Procedure. In addition, those Defendants also filedpecial motion to dismigsursuant
to the District of Columbia AntiSLAPP Act of 2010. SeeD.C. CobE 88 16-55015505. After
those motions were filedhé District of Columbiasoughtto intervene Solely for the limited
purpose of presenting argument to defend the validity of the\AiPP Act, (Dkt. No. 22 at
1), and the Coungranted permissive interventiom the Districtpursuant to Federal Rule of Civil
Procedure24(b)(2) ‘only for the limited purpose of defending the District of Columbia Anti
SLAPP Act of 2010 (D.C. Code §§ 16-5502-5505).” (Dkt. No. 29 at 1).

On February 2, 2012, following briefing and argument on the various motions, the Court
granted the Porton Defendants’ motion to dismiss for lack of personal jurisdictiarapute
Federal Rulet2(b)(2), and the Court greed the Davis Defendants’ motion to dismiss for failure
to state a claim pursuant toedieral Rulel2(b)(6), for all claims except the commercial
defamation claim.3M Co, 842 F. Supp2d at 11120. The Courtalso held that thespecial
motion to dismiss poceduremandated bythe D.C.Anti-SLAPP Act conflicts in several
fundamental respectgith the FederaRules of Civil Procedure, andgccordinglythe Court held
thatthe Act cannoapply to a fedral court sitting in diversitpursuant tdHanna v. Plumer380
U.S. 460 (1965), and its progenryM Co, 842 F. Supp. 2d at 9B&3t1.

On February 17, 2012, the Davis Defendants noted an interlocutory appeal of the Court’s

order denying thepecial motion to dismiss(Dkt. No. 65. On February 23he Districtalso



noted an appeal(Dkt. No. 67. The Court postponed discovery on the remaining claim against
the Davis Defendantsllowing the Court and the parties monitor the progress of the appeal
andthePlaintiff an opportunity ta@ontinue its attempts tdfectuate service on Mr. Boulter.

Mr. Boulter was eventually sexd and like the defendants before hifiled a notion to
dismiss pursuant tbederal Ruleg2(b)(2)and12(b)(6). (Dkt. No. 85). In additionBoulter also
filed a “special motion to dismss pursuant to th®.C. Anti—-SLAPP Act. (Dkt. No. 8. The
Plaintiff and Boulterthen stipulated thaBoulter’s special motion to dismissould be held in
abeyance until the Court of Appeals acted onstilepending interlocutory appealgDkt. No.

90). On October 5, 2012, the Court granted Boulter's motion to dismiss for lack of personal
jurisdiction pursuant téederal Rule2(b)(2). (Dkt. No. 94 (transcrip)) The Court did not rule
on Boulter’'sspecial motion to dismisa that time.(1d.).

Subsequently, the Plaintiff reached a settlement with the Davis Defendants, anavibe D
Defendants dismissed their interlocutory apped@he settlement did not includeny of the
Porton Defendants.

Thereafter, the Gurtruled on Boulter’s special motidn dismiss—denying it 3M Co. v.
Boulter, --- F. Supp. 2d----, 2012 WL 5245458 (D.D.C. Oct. 24, 2012). The Court took this
actionbecause the parties had stipulated, tihéhe interlocutory appeal of the Davis Defendants
was dismissed for any reasdihen Mr. Boulter'sspecial motion to dismisshall be denied by
this Court” (Dkt. No. 90. In addition, by denying Boulter’'special motion to dismisgither
the District orBoulter could appeal the Court’s denial and thereby obtain review of the’€ou
ruling on the inapplicability of th®.C. Anti-SLAPP Act. However, the Plaintiff did not appeal
the dismissal of the Porton Defendaatspersonal jurisdiction groundand neither the District

nor Boulterappealed the denial &oulter’'sspecial motion to dismiss



Instead of appealing the Court’'s deniaBalulter’'s special motion to dismisthe District
filed a motionto dismiss its interlocutorgppeal ando “Vacate thePortions of theDistrict Court
Opinion and Order Addressing theDistrict of Columbia Anti-SLAPP Act” The Court of
Appealsgranted the motion to dismiss the appeal, took no position on vacatardandd “that
the case be remanded to the district court with instructions to consider iba footvacatur as a
motion for relief fom judgment pursuant to Fed. R. Civ. P. 608geU.S. Bancorp Mortgage
Co. v. Bonner Mall Partnershjp513 U.S. 18, 29 (1994).”(Dkt. No. 99. The Courtwill
thereforefollow the instructions of the Court of Appealsd consider the District’'s motidor

relief from judgment.

[I. THE MERITS

As directed by the Court of Appeals, this Court will consider the motion taevasa
prior order as if it were a motion made to this Court pursuant to Federal Rule of GoaldBre
60(b), whichsets forth the grounds upon which a party may seek relief from a judgment or order
Of those grounds, the onbneapplicable in this instance appears to be the “eali¢lprovision
of Rule 60(b)(6), which permits a court to relieve a party from an order or judgorefanty
other reason that justifies reliefPep. R. Civ. P.60(b)(6).

The District’s burden for obtaining relief under Rule 60(b)(6) is qtiigh. It is well
settledthat while this provision “provides courts with authoritgdequate to enable them to
vacde judgments whenever such action is appropriate to accomplish justidggberg v.
Health Services Acquisition Carpd86 U.S. 847, 8684 (1988) (quotingKlapprott v. United
States,335 U.S. 601, 6145 (1949), suchrelief requires”extraordinary cicumstances,’id.

(quoting Ackermann v. United State340 U.S. 193199 (1950)),and further, thatsuch relief



“should onlybe sparingly usetl,Computer Professionals for Social Responsibility v. U.S. Secret
Service 72 F.3d 897, 903 (D.ir. 1996) (citing Good Luck Nursing Home, Inc. v. Harrig36
F.2d 572, 577(D.C. Cir. 1980)).

As noted above, the Court of Appeals also refere¢& Bancorp Mortgage Co. v.
Bonner Mall Partnership513 U.S. 18, 29 (1994), so that case must be consideret.SIn
Bancorp the partiesentered intoa settlement agreement while the case was on appead and
party who hadsought certiorarmoved to vacate the lower court’s decisidn.its analysis, e
Supreme Court acknowledged thtahad commonly vacated the judgment below when a civil
case became moot pading a decision on the meritsld. at 22 ¢€iting United States v.
Munsingwear, InG.340 U.S. 36, 39 (1950) The Court noted, however, that vacatur was not
automatic. Instead, a the Court explained, vacatuagnbe justified wheré&[a] party who seeks
review of the merits of an adverse ruling, but is frustrated by the vagageswhstance, ought
not in fairness be forced to acquiesce in the judgrhddt at 25. The Court concluded that no
such unfairnesavould resultwhere the party seeking review had seftlédold[ing] that
mootness by reason of settlement does not justify vacatur of a judgmentawnest rid. at 29.

In soconcluding the Courtreasonedhat a party who settles his case “has vatiht forfeited

his legal remedy by the ordinary processes of appeal . . . , thereby sangihis claim to the
equitable remedy of vacatur.ld. at 25. Significantly, the Court stated that ‘fijthese respects

the casestands no differently than it would if jurisdiction were lacking because the losing party
failed to appeal at aJt noting that it had previously denied vacatur where the losing party
declined to pursue its appeal, resulting in the appeal being dismissed for want aftjonsdi.

a 2526 (citing Karcher v. May 484 U.S. 72 (1987)jemphasis added) While the Court

explained that “[this is not to say that vacatur can never be granted when mootness is produced



[because of a settlement],” the Court cautioned that it would requiceggonal circumstances”
to justify theequitable relief of vacatur following a settlemeid.

These are the general legal principteat govern this matterUpon their consideration,
this Court does not find th#te instant motion presents a circumstance that‘iexdmaordinary”
and “exceptional”’ to warrarihe requested religfom judgment under Rule 60(b)(6), whichs
noted above, is relief that “should only be sparingly us€arhputer Professionals for Social
Responsibility72 F.3d at 903.

First of all, it is not entirely clear that the District played no role in the events tha
prevented review of th Court’s order by the Court of AppealsThe District argues that the
“voluntary action exception” of).S. Bancorploes not apply becauseetbistrict was not a party
to the settlemenbetween the plaintiff and the Davis defendants and “did not itself take any
actions to moot the appealConsent Motion by the District of Columbia to Dismiss Its Appeal
and to Vacate the Portions of the District Court Opinion and Order Addressingsthiet f
Columbia AntiSLAPP Act, USCA Case No. 17017 (filed Nov. 13, 2012)(citing Humane
Society of the United States v. Kempthps®#/ F.3d 181 (D.C. Cir. 2008)However, a major
flaw with this argumenis thatit focuses exclusively on the Court’s denial of the special motion
to dismiss filed by the Davis Defendants. While the settlement between 3M aridhis
Defendants mootedhat appeal, the District completely ignores the fact that the Court
subsguently denied the special motion to dismiss filed by Defendant Boulter, whicbssky
incorporated the very same arguments pressed by the Davis Defendants. (Dkt. Ms 88).
intervenor in this action, the District could have separately appealed tmaf talthe Court of

Appeals. Had the District taken an appeal of that decision, it could have sougit oé the



precise issue raised by the Davis Defendants’ earlier apfpeal this Court’s ruling that the
D.C. Anti-SLAPP Act cannot apply in federal court. But the District chose not to do so.

On this point, the Court is mindful that Boulter had previously been dismissed from this
case under Federal Rule 12(b)(2), for lack of personal jurisdictioBee Dkt. No. 94
(transcript)). But in so ruling, the Court expressly dismissed 3M’s claims against Boutkerut
prejudice (id. at 3233), leaving open the possibility that 3M couldfile its claims. Had the
Court granted Boulter’s alternative grounds for dismissal under the D.CSRA®P Act on the
other hand, that dismissal would have been with prejudi2ze€. Cope § 165502(d). These
implications are significant because, where a defendant seeks a disnitsgaedice and only
secures a dismissal without prejudice, it may neverthalgssal the trial court’s ruling to argue
that the dismissal should have been with prejudice. This principle was findy elgeculated by
the Seventh Circuit, in two decisions penned by Judge Pdssmuhn v. Bulkmatic Transport
Co, 865 F.2d 119 (7th Cir. 1988), amdsher v. Information Resources, In837 F.2d 136 (7th
Cir. 1989). Since those cases were decided, several other Circuits have follaw&discoe v.
Fine, 444 F.3d 478, 4956 (6th Cir. 2006)Payton v. Woodford273 F.3d 1271, 1276 (10th Cir.
2001);Farmer v. McDaniel 98 F.3d 1548, 1549 (9th Cir. 1996ge alsdl5A Wright, Miller &
Cooper, EDERAL PRACTICE AND PROCEDURE S8 3914.6,at 535 (2d ed. 1991) (“[O]bviously, a
defendant must be allowed to appeal a dismissal without prejur order to argue that the
dismissal should have been with prejudice.”). Further, while our Court of Appasalsiot
squarely applied this principle, it has cited with approval the Seventh Circuitisiotie
LaBuhn Sealand Serv., Inc. v. Fed. M@me Comm’n 137 F.3d 640, 647 n.4 (D.C. Cir. 1998)
(“A prevailing party may appeal a dismissal without prejudice on the grounds thamnts one

with prejudice.”).



Thus, the Court’s dismissal of Boulter without prejudice on personal jurisdictiondgou
did not prevenBoulter—or the District, through its role as an intervenor defending the D.C.
Anti-SLAPP Act—from appealing the Court's denial of Boulter’s alternative grounds for
dismissal under the ARBLAPP Act. Insofar as the District chose not to do so, it cannot now
complain that the dismissal of the Davis Defendants’ appeal has prevented tict fDish
obtaining review of this Court’s ruling on the D.C. ABILAPP Act. As the Supreme Court
noted inU.S. Bancorpthe equitable relief ofacdur is not appropriate where “the losing party
failed to appeal at all.” 513 U.S. at 25.

Second, even if the District’s failure to appeal the denial of Boulter'sapaotiondoes
not foreclose its right to seek equitalskdief, the District still las not shown extraordinary
circumstances to merit vacatufhe Court finds it significant that iKempthorne upon which
the District relies, our Circuit statedat “[w]e have interpreteBancorpnarrowly” 527 F.3d at
185 The Circuit did note that had distinguished).S.Bancorpwhere the appeal had become
moot due to legislative action, rather than duea settlement of the partied, at 18586 (citing
Nat’'| Black Police Ass v. District of Columbia 108 F.3d 346 (D.C. Cirl997)) but that
circumstance iglainly not present hereAdditionally, because the District did not attempt to
appeal the ruling on Boulter’s motion, this case, unld@mpthorne raises the troubling
possibility that “a litigant is attempting to manipulate the courts to obtain the relief it was not
able to win in the judicial systetn.ld. (quotingWyoming v. U.S. Depof Agric, 414 F.3d 1207,
1213 (10th Cir2005). Further distinguishingtempthorneis its relianceupon the fact thate

party seeking vacatur was an dantenor as of rightwhose “interest was not adequately

2 Indeed, at the time the District sought vacatur in the Court of Appeals, ttienddar

filing a notice of appeal from the order denying Boutler’s special motion tastigmad not even
expired (less than 30 days had passsshFeD. R. APr P.4(a)(1)(A), so the issue was actually
not even yet moot.



represented id. at 186 n.11,but that circumstance slso not presenhere In this casethe
District sought to intervenesblely for the limitedourpose of presenting argument to defend the
validity of the AntitSLAPP Act; (Dkt. No. 22 at ), and the Court granted interventiaonty for
the limited purpose of defending the District of Columbia AitAPP Act of 2010 (D.C. Code
88 16-5502-5505),"kt. No. 29 at L. Thus, the Districtvas a permive intervenor, which is
significant because this Court’'s order did not affect any interest in propetitye d@istrict, he
District is not bound by the Court’s or¢feand theDistrict is not precluded from litigating the
applicabiity of the D.C Anti-SLAPP Act in future proceedingsindeed,the District iscurrently
litigating this very issue in other appeals pendiefprethis Circuit and can therefore adequately
defend its interests in those actioi®ee, e.g Sherrod v. BrietbartUSCA No.11-7088 Farah v.
Esquire USCA No0.12-7055 Thus, there is no need to vacate the decision so that “the rights of
all parties are preservédMunsingweay 340 U.S. at 390, and this is not an instance where
vacatur is necessabecausehe District’sright to appellate consideration of the issugs been
significantly impaired see Atkinson v. Prudential Property Co., Ind3 F.3d 367, 373 (8 Cir.
1994) ({E]xceptional circumstances are relevant only where they bar adequate redress.”)
Third, to the extent that the purpose of Rule 60(biGd allow vacatur whenever such
action is apropriate to accomplish justiceKlapprott, 335 U.S.at 615 the District has not
shownthat justice would be servely vacatur in this instance. As shown above, the Distric
could have sought review of this Court’'s order but failed to do sothenBistrict isstill able to

seek a favorable ruling from the Court of Appeals in other pending.casethe extent that the

3 Furthermore, lie District did not litigate this matter like a party concerned that it would

be bound by anfinal judgment of the lawsuitit did not participate in any of theher merits
briefing in the case, it did not participate in discovery or insttieeduling conferenogith the
Court and it did not participate in the case in the trial court after the resolution of the An
SLAPPmotion filed by the Davis Defendants.
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District seeks vacatur because it wants to removendavorable ruling from the books, “a
partys desire to avoid the potential legal precedent set by an order does not qualifyefor R
60(b)(6) relief.” Tustin v. Motorists Mut. Ins. C&68 F.Supp.2d 755, 763N.D. W. Va. 2009)
(citing Neumann v. Prudential Ins. Co. of A998 F Supp.2d 489, 492 (E.DVa. 2005)); ®e
also McMellon v. Lhited States528 F.Supp.2d 611, 614S.D.W. Va. 2007) oting that it is
unjust in some instances to allow institutional litigants to obtain vacatur becahsel/|f
granting vacatur hurts osftene players in the legal system while benefitting institutional
litigants. Vacatur is requested almost exclusively by rejpdayer litigants who have the greatest
incentive to remove adverse precedent from the bobks.rgeat player, as opposed to the-one
shot litigant, is principally concerned with the lerange effects of the judgment.”

Similarly, the Court finds that granting the Rule 60(b)(6) motion would not serve the
public interest. SeeMattel, Inc. v. Goldberger Doll Mfg. Co236 F.R.D. 175, 17¢{S.D.N.Y.
2006) (denying Rule 60(b)(6) motion to vacate because thas@ public interest in knowing
the court’s factual findings and legal reasoninggcording tothe District, he D.C. AntiSLAPP
Act requires a tal court to dismiss claims, with prejudice, and priorcemducting discovery,
unless “the person claiming defamation can demonstrate a likelihood of success enith& m
(Dkt. No. 32 at 1y. The District even acknowledges thhe Act “requires acourt to consider
whether the defendant’s conduct had a reasonable basis in fact” when making thisdtterm
(Id. at 29. This method of adjudicatingvhereby the trial court weighthe evidence and
dismisgs a claim with prejudice that appears factually waakhe outset of the litigations
alien to the federal courts. There is no way to reconcile sacheanavith the Supreme Court’s
explanation thatwhen a complaint adequately states a clairmay not be dismissed based on a

district courts assessment that the plaintiff will fail to find evidentiary support for higatilens
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or prove his claim to the satisfaction of the factfind&M v. Boulter 842 F. Supp. 2d at 00
(quotingBell Atl. Corp. v. Twombl|y550 U.S. 544, 563 n. 8, (200 {discussing Fed. R. Civ. P.
12(b)(6)) (emphasisadded). Nor can such a scheme be reconciled with the admonitiomrof o
Court of Appeals that the “sharp limitations on summary judgment required byp&uheust be
adhered to in “circumstances [that] inveltheSeventhrAmendmentight to a trial by jury. . . .”
SmithKline Corp. v. Food and Drug Administrati&@87 F.2d 1107, 1119 (D.C. Cir. 1978) (citing
Weinberger v. Hynson, Westcott & Dunningl2 U.S. 609, 6241973). The District’s
contention that the Act should be regarded an immunity defense, even ift,éaiim=s not
change the analysigndeed, the D.CCircuit has held that Rule 56 precludes summary judgment
for a defendant claiming qualified immunity where there is a genuine cfsoeaterialfact,
explaining that “[w]hen considering a motion for summary judgment, a trial cbwrtson is to
ascertain whether disputed facts exist, not to try themicSurely v. McClellan697 F.2d 309,
321 (D.C. Cir. 1982). Furthermorethe Supreme Courtak held thateven where a defendant
asserts qualified immunity, lower courts cannot require plaintiffs to meeghtéeed burden of
proof to defeat summary judgment, in part because such a special pabecalduconflicts with
the Federal Rules of Cirocedure.Crawford-El v. Britton 523 U.S. 574, 594 (1998).

In sum, itcannot be gainsaid that the application of the D.C.-8h#APP in federal court
raises serioupolicy questionsand the Court does not agree that it serves the public interest to
erase an opinion from the books that may contributbeémecessary and healthy delEtéhose
guestions. The opinion does not prejudice the District, for it is not binding precedent on any

other judge or any other cousge Camreta v. Greene- U.S. ---, 131 S.Ct. 2020, 2033 n.7

4 This Court has previously expressed its view that the Act is more akin to a “symmar

dismissal procedure” than a substantive right of immun&yl v. Boulter 842 F.Supp.2d at
110111.
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(2011), andthe only power it has iwhatever persuasive effect its reasonimgy merit Such
power will be countered by whatever persuasive effect can be garneregl drgtiments of the
District and othetitigants. Andthat is how it should be.

IT IS THEREFORE ORDERED that the motion for relief from judgment by the

District of Columbiais DENIED.

Digitally signed by Judge Robert
L. Wilkins
DN: cn=Judge Robert L. Wilkins,
SO ORDERED 0=U.S. District Court,

. ou=Chambers of Honorable
Robert L. Wilkins,
email=RW@dc.uscourt.gov, c=US
Date: 2013.03.22 18:19:56 -04'00'

Date: March22, 2013

ROBERT L. WILKINS
United States District Judge
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