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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA et al.,
Plaintiffs,

V. Civil No. 11-01560 (ESH)

AT&T INC. et al.,

Defendants.

SECOND AMENDED STIPULATED PROTECTIVE ORDER
CONCERNING CONFIDENTIALITY

In the interests of (i) promoting an efnt and prompt resolution of this Action;
(i) facilitating discovery by the Parties litigatinggiAction; and (iii) proécting the Parties’ and
non-parties’ Confidential Information from imprapaisclosure or use, Plaintiffs, the United
States anthe other named plaintifi§Plaintiff States) (collectively, “Plaintiffs”), and
Defendants, AT&T, Inc., T-Mobile USA, Inc., ameutsche Telekom AG, ke stipulated to the
provisions set forth below. Upon good causevam, the Court, pursuant to Fed. R. Civ. P.
26(c)(1)(G) ORDERS as follows:
A. DEFINITIONS

1. As used in this Order:

(a) “Confidentiallnformation” means the portions of any Investigation

Materials, documents, transcripts, or othetarmial that contain aniyade secret or other
confidential research, development, or commeinfarmation, as such terms are used in Fed. R.

Civ. P. 26(c)(1)(G).
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(b) “Defendants” means AT&T, IncDeutsche Telekom AG, and T-Mobile
USA, Inc., their divisions, subsidiaries, afftks, partnerships and joint ventures, and all
directors, officers, employees, agemtsd representatives of the foregoing.

(© “Disclosed’meansshown,divulged, revealed, produced, described,
transmitted, or otherwise communicated, in whole or in part.

(d) “Document’meangdocument®r electronically stored information as
defined in Fed. R. Civ. P. 34(a).

(e) “Investigation” means the Departmi@f Justice’s and Plaintiff States’
pre-Complaint inquiries into the proposed asgign of T-Mobile USA, Inc. by AT&T, Inc.

) “InvestigationMaterials”meansdocuments or transcripts of testimony
that (i) any non-party provided any Party either voluntarily or under compulsory process
during the Investigation, (ii) anyarty sent to any non-gg during the Investig#on, or (iii) that
Defendants have provided to Pigffs during the Investigation.

(g) “Parties” means collectively thegpitiffs and defendants to this Action.

(h) “Person” means any natural person, corporate entity, partnership,
association, joint venture, gavenental entity, or trust.

(1) “Plaintiffs” means the United State$ America, the Antitrust Division of
the United States Department of Justice, r@piesentatives of the Antitrust Division of the
Department of Justice and the Plaintiff States.

() “Plaintiff States” means the other named plaintiffs in this Actilogir
respective Attorneys General and other autleoriafficials, and representatives of their

respective Attorneys General.



(k) “Prior Protective Orders” means the Stipulated Protective Order
Concerning Confidentiality ¢ared by the Court on September 16, 2011 and the Amended
Stipulated Protective Order Concerning Coefitality entered by the Court on October 4, 2011.

0] “Protected Person” means any mergincluding a Partyfhat has provided
Investigation Materials or that, voluntariy under compulsory process, provides any
documents or testimony in this Action.

(m)  “This Action” means the aboveyationed action pending in this Court,
including any pretrial, trial, post-trial, or appellate proceedings.

B. DESIGNATION OF CONFIDENTIAL INFORMATION

2. Within five business days after theutt’'s entry of this Second Amended Order,
the Parties shall send by email, facsimile, or ogétrdelivery a copy of this Order to each non-
party Protected Person (or, if represented lmnsel, the Protected Person’s counsel) that
provided Investigation Materials laintiffs or have been sexd with a subpoena seeking the
production of documents or data by any Party.

If a non-party Protected Person determinestthatOrder does not adequately protect its
confidential InvestigatioMaterials, it may, within ten days afteeceipt of a copy of this Order,
seek additional relief from theo@rt. If a non-party Protected Pensseeks additional relief from
the Court, the Investigation Materials for whithditional protection has been sought will not be
produced until the Court has ruled. No non-pantyektigation Materials shall be produced to
Defendants by Plaintiffs until 11 days after a non-party’s receipt of a copy of this Order unless,

before then, the non-party Protected Personpiftaituced the Investigation Materials indicates



that it is satisfied with the terms of this Ordierthese circumstances, Plaintiffs shall produce to
Defendants that non-party Prated Person’s Investigation Mai&s as soon as feasible.

The time periods in this Paragraph beginrfon-parties with the eaer of notice of this
Order or notice of the Prior Protective Orders, and Plaintiff States’ obligations begin with entry
of the October 4, 2011 Prior Protective Order.

3. A Protected Person maysitgnate as “Confidential Information” any information
that it provides to any Party during this Axti to the extent such information constitutes
Confidential Information as defined in Paragraph) Iof this Order. Suctiesignations constitute
a representation to the Court that suchétteid Person believes, in good faith, that the
information so designated constitutes Conftadgrinformation. Any production of documents or
testimony not designated as Coetfntial Information will not be demed a waiver of any future
claim of confidentiality concerning such infortiaan if it is later designated Confidential
Information pursuant to Paragraph 6 of this @rékowever, any such subsequent designation
will not retroactively prohibit the disclosure afly information for which disclosure was proper
when made. All designatiod Confidential Information undehe Prior Protective Orders
carry over and are efttive under this Order.

4. All transcripts of depositions addcuments that Defendants provided to
Plaintiffs during the Investigatn will be treated as Confideatilnformation without the need
for further designation. Defendants mayhwlitaw these designations at any time.

5. Designation as Confidential Infornati of deposition transcripts and documents

produced during this Action is governed as follows:



(@) Whenevediscoveryis soughtby subpoena from a non-party in this
Action after entry of this Order, a copy this Order shall accompany the subpoena.

(b) All transcripts of depositions taken this Action after entry of this Order
will be treated as Confeahtial Information in their entiretfpr 10 days after the date a copy of
the final transcript has been made availabliéodeponent for review. Within three days of
receipt of the final transcript, the Party thaticed the deposition shall provide the final
transcript to the deponent. Aty time during the 10 dayslimving receipt of the final
transcript, the deponent may designate testyras Confidential Information, in compliance
with Paragraph 3 of this Orde3uch designations (witleference to the ga(s) and line(s) of
the final transcript) must be provided in wrg by the person making such designations to
Plaintiffs’ and Déendants’ counsel.

(© A ProtectedPersorthatdesignges as Confidential Information any
document produced in this Action after entry o t@rder must stamp or label each confidential
page of each document with the designatio®@NEIDENTIAL.” If the entire document is not
Confidential Information, the Protected Person shall stamp or label only those pages that contain
Confidential Information. Wheredhfidential Information is prodied in electronic format on a
disk or other medium that contaiesclusively Confidetal Information, the
“CONFIDENTIAL” designation may be placed on the disk.

6. If a Party or Protected Person inadvefyefails to designatas Confidential
Information any documents or testimony, it magtaso designate by notifying the Parties in
writing. After receiving such noticéghe Parties shall thereafteeat the newly designated

information as Confidential Information. No pridisclosure of newly designated Confidential



Information shall violate this Order. However,such circumstance, the disclosing Party will
cooperate with the Protected Person to retreapes distributed beyond as permitted by this
Order and otherwise take reasonadtéps to mitigate the disclosure.

7. If a Party receives a coténtiality waiver to allow a deponent that is not related
to the waiving Protected Person to be questioned on information that would otherwise be
Confidential Information, that waiver (includy identification of tle specific Confidential
Information to which it pertains) must be disssal to counsel for all lbér Parties as soon as
practicable, but no laterdh two business days prior to tteposition of the witness in question,
unless good cause for a later disclosure is shdMaivers related toestigation Materials
under the Prior Protective Orders aresefive under this @er unless withdrawn.

8. Any Party that objects to the desitjoa as Confidential Information of any
documents or transcripts may notify the desfignggperson in writing, copgig all Parties. The
designating person shall then have 10 days hexript of the notification to file a motion
seeking an order upholding the designation. Thddwpf proving that the designation is proper
under Rule 26(c)(1)(Ghall be upon the person seekingiphold the designation. If a motion is
filed, the Parties shall continue to treat the designated Confidential Information at issue as
Confidential Information until a ruling on the mati. Any such motion shall be referred to the
Special Master and shall be sulbjecthe procedures set forthtime Court’s order appointing the
Special Master and entered Ootober 7, 2011. If the designating person does not seek an order
within 10 days of receiving notice, or if ti@ourt determines the digination of Confidential

Information to have been inappropriate, thallenged designatishall be rescinded.



C. SCOPE OF DISCLOSURE OF CONFIDENTIAL INFORMATION

9. Except as authorized by this Ordafprmation designated as Confidential
Information pursuant to this Order shall not becthsed to any person othitban the persons set
forth below, and may be disclosed to and usetheyersons set forth below only in this Action:

(@) the Court and all persons assgthe Court in tis Action, including
Special Master Levie and his staff, law clerk@rt reporters, andestographic or clerical
personnel;

(b) United States Department of Justice attorneys and employees, and
independent contractors retaingdthe United States DepartmearfitJustice to assist in the
prosecution of this litigation atherwise assist in its work;

(© Attorneys and employees of the Attorneys General of the Plaintiff States,
and independent contractors retained by theass$tst in the prosecution of this litigation or
otherwise assist in their work;

(d) outside counsel acting for Daftants in this Action, that counsel’s
employees, and independent contractors assisticlg outside counsel in the defense of this
Action;

(e) authorsaddresseegsndrecipientsof particular information designated as
Confidential Information solely to the extent that they have previously had lawful access to the
particular information discked or to be disclosed;

() persons (and their counsel) Pldfstor Defendants bieve, in good faith,
to have had prior access to tBenfidential Information, or who have been participants in a

communication that is the subjaxftthe Confidential Informatioand from whom verification of



or other information about that access or partiapas sought, solely to the extent of disclosing
such information to which they may have hadess or that is the sgjt of the communication
in which they may have participated; providedtftunless and until the persons or their counsel
confirms that the persons had access or werejpants, only as much of the information may
be disclosed as may be necessary toiguarthe persons’ access or participation; and

(9) testifyingor consultingexpertsretained by a Partly assist in the
prosecution or defense of this tham, including employees of tHem with which the expert or
consultant is associated or ipg@mdent contractors to the extestessary to assist the experts’
work in this Action.

Defendants wish to designate up to tetaf) in-house lawyers to have access to
Confidential Information. The Parties have nadli@s$sed this issue this Order due to, among
other issues, the need to allow non-partidsedeard on the issusgrrounding the production
of their confidential materials. Defendants resethe right to move the Court to permit such
access. Non-parties, whose confidential matehiale been produced to outside counsel for the
Defendants subject to the terms of this Ordernot waive the righto contest Defendants’
motion to permit in-house coungelaccess these materials.

10. Before any information designated amfitdential Information may be disclosed
to any person described in Pargdr®(g) of this Order, he or shmust first read this Order or
must have otherwise been instructed on hiseorobligations under th@rder by this Court or
counsel for a Party, and shall have execthedagreement included as Appendix A hereto.
Counsel for the Party making the disclosure metstin the original of such executed agreement

for a period of at least one year following theafiresolution of this Action. Each individual



described in Paragraph 9tbfs Order to whom information designated as Confidential
Information is disclosed must ndisclose that Confidential Infimation to any other individual,
except as provided in this Order.

As long as within 7 days of entry ofisifSecond Amended Order any signatory to the
agreement attached to the Prior Protectivee@ receives a copy of this Second Amended
Order, that agreement is sufficient and is bagdin relation to this &ond Amended Order.

11. Nothing in this Order:

(@) limits a person’s use or disclosofdts own information designated as
Confidential Information;
(b) prevents disclosure of Confidential Information by any Party to any
current employee of the person that designtitednformation as Confidential Information;
(c) prevents disclosure of Confidential Information by any Party with the
consent of the person that designated the Confidential Information; or
(d) prevents the Plaintiffs, subjecttaking appropriate steps to preserve the
further confidentiality of such informain, from disclosing information designated as
Confidential Information (i) to duly authorizedpresentatives of the Executive Branch of the
United States Government; (ii) in the cousd@ny other legal proceedings in which the
Plaintiffs are parties,; (iii) tsecure compliance with a Finaldgment that is entered in this
Action; (iv) for law enforcement purposes (v) as may be required by law.
D. DISCLOSURE OF CONFIDENTIAL INFORMATION IN THISACTION
12. If any documents or testimony desiguhunder this Ordeas Confidential

Information is included in any pleading, motiorhiit, or other paper to be filed with the



Court, the Party seeking to figeich material shall follow the predures set forth in LCVR 5.1(j)
of the Rules of the United StatBsstrict Court for the Districof Columbia. Nothing in this
Order shall restrict any person, including anymber of the public, from challenging the filing
of any Confidential Information nbarial under seal. A Party thies with the Court material
that has been designated as Confidential Infaomdy a non-party shatiotify the non-party of
that filing (and what particular materials wered) within one day aftethe filing, provided that
the non-party has informed the pestof its desire to receivedunotification and provided an
email contact to the parties. aaldition, parties shall provide nonfpas at least tenty-four (24)
hours’ notice before any trial or pretrial cobearings during which a non-party’s Confidential
Information may be publicly disclosed, providedttkhe non-party has informed the Parties of
its desire to receive such notification grdvided an email contact to the parties.

13. Disclosure at trial of documerand testimony designated as Confidential
Information is governed as follows:

(@) Absent a ruling by the Courttloe contrary, documents or deposition
testimony designated as Confidential Informatigra Party or non-party that appear on an
exhibit list or in deposition designations, that adenitted into evidence at trial, will be disclosed
on the public record, and any examination relating to such information will likewise be disclosed
on the public record, after comptiee with the following process:

® Within seven days after the Parties file pretrial exhibit lists and
within seven days after the Parties file depositiesignations, each Party shall ensure that each
non-party receives a written nogi of any exhibits or designated deposition testimony listed by

that Party that the ngparty designated as Confidentiaformation, including the document-

10



production page numbers and/or page and line numbers of deposition testimony. The Party will
inform the non-party that, aliseobjection, that Confidential formation may be disclosed on
the public record.

(i) If a Party or non-party obgts to potential publidisclosure of all
or part of the information identified in the wen notice, within seven days of the date on which
it received the notice, the Party or non-partyllsbantify to the notifying Party the information
designated as Confidential Information for which it seeks protection from public disclosure. The
Party or non-party objecting mublic disclosure anthe notifying Party shall attempt to resolve
their differences by, for example, redacting irvelet Confidential Inforration. If no resolution
is reached and the Party or nontpaontinues to object to pateal public distosure of the
information at trial, the Party or non-party musithin fourteen dayafter receipt of written
notice, file a motion for additioh@rotection. Resolution of these trams shall be referred to the
Special Master, pursuant to the Court’s ogpointing the Special Master and entered on
October 7, 2011, who will determine whether thaterials in question should be afforded
protection as confidential and the nature of adglitional protections that will be applied to the
use of documents found b& confidential at trial.

(b) Absent a ruling by the Court tive contrary, documents or deposition

testimony designated as Confidential Informatigra Party or non-party that do not appear on
an exhibit list or in deposition designations, that are admitted into evidence at trial, will be
disclosed on the public record, and any exanonatélating to such information will likewise be

disclosed on the publiecord, after compliance withe following process:

11



0] A Party must alert the Cousefore doing so that it intends to use
Confidential Information of a Party or non-party dhdt that Party or noparty is not on notice.

(i) At thattime,the Courtwill determine whether to seal the
courtroom while such Confidentiaiformation is being discussed.

(i) Within one day after the Py uses that Confidential Information,
that Party shall ensutbat a non-party that degiated the material reges a written notice of
same. The Party will inform the non-party thettsent objection, that Confidential Information
will be disclosed on the public record.

(iv)  If thePartyor non-party continues to object to public disclosure of
the information at trial, the Party or non-party must, within selegys after receipt of written
notice, file a motion for additional protectionnyAsuch motion shall be submitted to the Special
Master for disposition.

14. All materials produced or exchangeaamnection with this Action, including but
not limited to Confidential Information, produckg a Party or non-party as part of this
proceeding shall be used solely for purposdeb®ttonduct of this Action and shall not be used
for any business, commercial, compeg¢, personal, or other purpose.

15. Nothing in this Order shall prevent any person, including members of the public,
from petitioning the Court for reconsideration of a determination that any trial proceedings shall
not be on the public record.

E. PROCEDURES UPON TERMINATION OF THISACTION

16.  Within 90 days after receing notice of the entry of asrder, judgment, or decree

terminating this Action, all persons havingee/ed information designated as Confidential

12



Information must either make a gotaith effort to return such nerial and all copies thereof to
the person that produced it, or destroy all S0ohfidential Information and certify that fact in
writing to that person. Counsel for the Parties idlentitled to retain court papers, deposition
and trial transcripts and exlitidy and work product, providedahPlaintiffs’ employees and
Defendants’ counsel and such counsel’'s emplogieasot disclose the portions of court papers,
deposition transcripts, exhibits, or wgrkoduct containing information designated as
Confidential Information to any person except parg to Court order or agreement with the
person that produced the information designate@onfidential Information. All Confidential
Information returned to the Pamier their counsel by the Court likese must be disposed of in
accordance with this Paragraph. Nothing in thia&eaph restricts thegits of the Plaintiffs,
under Paragraph 11 of this Order, to retaid ase documents, information, or other material
designated as Confidential Information for law enforcement purposes or as otherwise required by
law.

F. RIGHT TO SEEK MODIFICATION

17. Nothing in this Order prevents any person, including members of the public, from

seeking modification of this Order, upon motimade pursuant to theles of this Court.

13



G. PRIOR PROTECTIVE ORDERS

18. Upon its entry, this Order replaces the Prior Protective Orders.

SO ORDERED.

Is/
ELLEN SEGAL HUVELLE
United States District Judge

Date: November 10, 2011

14



APPENDIX A

UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA et a)
Plaintiffs, Civil No. 11-01560 (ESH)
V.
AT&T INC. et al.,
Defendants.

AGREEMENT CONCERNING CONFIDENTIALITY

l, , am employed as

by

| hereby certify that:

1. | have read the Second AmendégiBated Protective Order Concerning
Confidentiality (“Protective Order”) enteraal the above-captioned action, and understand its
terms.

2. | agree to be bound by the termshaf Protective Order and agree to use
information, designated as Confidential Inforroatiprovided to me only for the purpose of this
litigation.

3. | understand that my failure to abiaethe terms of the Protective Order entered
in the above-captioned action will subject mehaitt limitation, to civil and criminal penalties
for contempt of Court.

4, | submit to the jurisdiction of the Unit&lates District Couffor the District of
Columbia solely for the purpose of enforcing terms of the Protective Order entered in the
above-captioned action and frealyd knowingly waive any rightrhay otherwise have to object
to the jurisdiction of said Court.

5. | make this certificate this day of , 201

Signed:




