UNITED STATES OF AMERICA v. AT&T INC. et al Doc. 85

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA, et al.,
Plaintiffs,
V. Case No. 1:11-cv-01560 (ESH)
AT&T INC,, et al.,
Discovery Matter: Referred to
Defendants. Special Master Levie

DEFENDANTS’ OPPOSITION TO PLAI NTIFFS’ MOTION SEEKING RELIEF
TO FACILITATE EFFICIENT TRIAL PREPARATION

Judge Huvelle has twice refused to amemdRlotective Order to permit non-parties to
have access to confidential maddsiproduced in this cas&ee 9/21/11 Tr. 65; 10/24/11 Tr. 116.
Specifically, Judge Huvelle refus@dtaintiffs’ request to “change é¢trules of the game” to “help
[them] in [the] case which [they] brought” — which they “ordinarily would be standing on”
their own — by authorizing the “wholesale” shmyiof confidential mateai with counsel and
experts for non-partiesl0/24/11 Tr. 111-12. Although Judgeivelle did not “preclude”
Plaintiffs from seeking permission from the Spdéilaster to share “specific documents” with
specific non-parties based on a showing of a “specific negtcht 116-17, Plaintiffs’ current
motion does not satisfy that standarthstead, they seek wholesale access by an unlimited

group to a vast amount of information. Moreover, the governmakés no showing of

" Plaintiffs try to suggest, with a croppgdotation, that Judge Hue said that their
proposal for “‘a relevant set of documentattive narrowed down’” was “‘[a]ll right.””
Pls.” Mem. at 3 (quoting 10/24/11 Tr. 112). Buidge Huvelle held only that she would not
“preclude” them from making st a motion. 10/24/11 Tr. 116.
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“specific need,” but merely repeats argumentsupport of its motion that were already properly
rejected by Judge Huvelle.

1. Far from being a “narrow[]” request,dhtiffs seek to share with unnamed
outside counsel and experts for unnamed notigsamaterial produced by defendants to the
Federal Communications Commission (“FCC”) tae¢ contained in 16 diffent filings. Those
16 filings contain, in ttal, approximately 1.®illion pages and more than 300 gigabytes of data.
Plaintiffs do not identify with specificity the doments or data within that massive set that
constitute the “Efficiencies Matergllthey seek to share. PIdMem. at 1. Indeed, the materials
Plaintiffs seek to discuss with counsel and etgor non-parties are “not limited” to those 16
filings; they include all materials “constitutindiscussing, or in support of any economic or
engineering models” submitted to the FCC, no matteen filed with the FCC. Pls.’ Proposed
Order Annex A. Plaintiffs, therefore, hamet identified “specific documents” produced as
confidential in this case thatdh seek to discuss with ungjfeed counsel and experts for
unspecified non-partiesl0/24/11 Tr. 116-17.

2. Plaintiffs also have not nda any showing of “specificeed.” Plaintiffs propose
to amend the Protective Order to allow therdiszuss the (unspecifiedpcuments with any or
all of the nearly 200 outside counsel and expfant entities other than Defendants who have
signed the FCC'’s protective order; additional counsel or experts could sign in the future, and
likely would if the Protective Order in this casere amended as Plaintiffs’ propose. Although
Plaintiffs claim generically tt they wish to discussdke voluminous materials with
“knowledgeable outside lawyeradconsultants,” Pls.” Mem. &t Plaintiffs do not identify a

specific need to speak with any particular uidiials within that brodiand varied group.



Plaintiffs’ desire to share Dendants’ confidential documentsth “outside lawyers and
consultants representipgtential witnessesjd. at 1, who Plaintiffs “wl call on [their] behalf
at trial,” 10/24/11 Tr. 110, is particularly disbing because, as Plaintiffs acknowledge (at 3),
those non-party fact witnesses are theneseprecluded from looking at Defendants’
documents. Nor are such documents relevatitdio factual testimony, which should be limited
to matters within their own knowledge. Certgirdutside counsel for sh witnesses should not
be recommending ways to tailor their testimoniight of Defendants’ comlential documents.

3. Finally, Plaintiffs make here exactly themsa arguments they previously made,
unsuccessfully, with the CaurPlaintiffs contend (a2) that they have a particular need for help
in analyzing Defendants’ “Efficiencies Matesaland that it will be helpful to give those
materials to experts and outsici®unsel for non-parties. Befodedge Huvelle, counsel for the
United States likewise stressed that the Departofehistice wanted tshare with non-parties
Defendants’ documents “about efficiencies.” 2dJ11 Tr. 110. He explained that they wanted
help with those documents “to firalit [whether] what they say abaoefficiencies is accurate and
whether the other player hassething different to say.ld. The Court was unconvinced,
telling the Department that gmg through and understandingf@edants’ documents was “your
problem. That's exactly vt happens all the timeld. at 111. The Court accordingly refused
to “change the rules of the game,” which leaR&sntiffs “standing on'their own in the “case
which [they] brought.”Id. at 111-12.

Plaintiffs’ motion should be denied.
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