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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SPRINT NEXTEL CORP.
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)
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V. ) Civil Action No. 11-1600 (ESH)
)
AT&T INC., etal., )

)

)

Defendants.

)

CELLULAR SOUTH, INC., et al.,
Plaintiffs,
V. Civil Action No. 11-1690 (ESH)
AT&T INC., etal.,

Defendants.
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MEMORANDUM OPINION

INTRODUCTION
These are antitrust cases between competirmlenoireless carriers. Before the Court
are motions to dismiss lawsuits which Spand Cellular South brought to enjoin AT&T'’s
proposed acquisition of T-MobileAT&T and T-Mobile move fodismissal pursuant to Federal
Rule of Civil Procedure 12(b)(6), arguing ttsrint's and Cellular South’s complaints fail to

adequately allege that the merger would cdlnsmn “antitrust injury,” and therefore that they
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lack the “antitrust standing” reqed to seek injunctive relieinder § 16 of the Clayton Act, 15
U.S.C. § 26.

Plaintiff Sprint Nextel Cguoration (“Sprint”) is the that largest natiodgrovider of
mobile wireless services, with 50 million wirstecustomers. (Sprint Compl. § 96.) In 2010,
Sprint “accounted for 15 percent of all mobile wireless services revenuds.”P(aintiffs
Cellular South, Inc., and its wholly owned sidisry Corr Wireless Communications, L.L.C.
(collectively, “Cellular South” unless otherwistated), are regional cars operating a wireless
network that “serves more than 887,000 custsrterated in Mississippi, Tennessee, Alabama
Florida, and other surroding states.” (CellulaSouth Compl. 11 1, 21.)

Defendant AT&T Mobility, L.L.C. (“AT&T"), the wholly owned subsidiary of defendant
AT&T, Inc., is the second largest national carfierth 95 million customers. (Sprint Compl.
19 15, 94.) In 2010, AT&T “accounted for 32 percenalbfmobile wireless services revenues.”
(Id. 1 94.) Defendant T-Mobile USA, Inc. (“NMobile”), the wholly owned subsidiary of
defendant Deutsche Telekom AG, is the fourth largest national carrier, with 34 million
customers. (Sprint Compl. 11 16, 97.)201.0, T-Mobile “accountetbr 12 percent of all

mobile wireless seiges revenues.”Id. | 97.)

! Although properly treated as adshold matter, antitrust standiis nonetheless an affirmative
element of any antitrust suitdarght by a private plaintiff and assessed on a motion to dismiss
according to the Rule 12(b)(6) standard, not ¢hd&ule 12(b)(1) applicable to challenges to
constitutional standingSee Palmyra Park Hosp. v. Phoebe Putney Mem’l H68d. F.3d 1291,
1298 (11th Cir. 2010) (apphg Rule 12(b)(6))NicSand, Inc. v. 3M Cp507 F.3d 442, 447 (6th
Cir. 2007) (en banc) (sameee also Hairston v. Pacific 10 Conferent@l F.3d 1315, 1321
(9th Cir. 1996) (Trott, J., concurring) (“Thegphtiff's ability to fulfill the requirements of
antitrust standing is an essehttaeshold element of an antist case whereas constitutional
standing is essential to the jurisdiction of the court.”).

2 Verizon “is the largest wirelessrrier in the United Statesgith 104 million customers and 35
percent of mobile wiless services revenues. (Sprint Compl. 1 95.)
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On March 20, 2011, AT&T entered into a stgmkchase agreement to acquire T-Mobile
and to merge the two companies’ mobile wirekmwices businesses. Five months later, the
United States brought suit to enjoin the asdigin, alleging that its effect would “be
substantially to lessen competition, or to tendremate a monopoly” in violation of 8 7 of the
Clayton Act. 15 U.S.C. § 18.Sprint and Cellular South filedetpresent suits in the subsequent
weeks?! and defendants moved to dismiss both.

The Court heard argument on defendants’ motions on October 24, 2011. Having
considered the parties’ positions and theuva legal principles, the Court will grant the
motions except as to plaintiffslaims regarding mobile wireds devices, and Cellular South’s
roaming claim insofar as it relates to Corr Wireless.

ANALYSIS

GOVERNING LEGAL PRINCIPLES

Section 16 of the Clayton Act authorizes prévparties to seek injutige relief to protect
“against threatened loss or damégea violation of the antitrust laws.” 15 U.S.C. § 26. While

the statute’s text is broad, providing for siiys“[a]ny person, firm, corporation, or association,”

3 SeeComplaint,United States v. AT&No. 11-cv-1560 (D.D.C. Ag. 31, 2011) [Dkt. No. 1].

* SeeComplaint,Sprint v. AT&T No. 11-cv-1600 (D.D.C. Sept. B011) [Dkt. No. 1] (“Sprint
Compl.”); ComplaintCellular South v. AT&TNo. 11-cv-1690 (D.D.C. Sept. 19, 2011) [Dkt.
No. 1] (“Cellular South Compl.”).

® SeeMotion to DismissSprint v. AT&T No. 11-cv-1600 (D.D.C. Sept. 30, 2011) [Dkt. No. 16]
(“Motion to Dismiss Sprint”); Motion to Dismis§ellular South v. AT&TNo. 11-cv-1690
(D.D.C. Sept. 30, 2011) [Dkt. No. LZ"Motion to Dismiss Cellular 8uth”). Sprint and Cellular
South filed a joint opposition to AT&T’s motionsSeeJoint OppositionSprint v. AT&T&
Cellular South v. AT&TNo. 11-cv-1600 & No. 11-cv-1690 (D.C. Oct. 7, 2011) [Dkt. No. 26
& Dkt. No. 26] (“Joint Opp’n”). Defadants filed a combined reply brieseeReply
MemorandumsSprint v. AT&T& Cellular South v. AT&TNo. 11-cv-1600 & No. 11-cv-1690
(D.D.C. Oct. 13, 2011) [Dkt. No. 27 & Dkt. No. 30] (“Reply”).
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id., courts have limited its reach to those plaintiffat allege a threat é&ntitrust injury.”
Carqill, Inc. v. Monfort of Colo., In¢479 U.S. 104, 113 (1986).

Antitrust injury is injury “of the type the amtust laws were designed to prevent and that
flows from that which makes ¢hdefendants’ acts unlawfulBrunswick Corp. v. Pueblo Bowl-
O-Mat, Inc, 429 U.S. 477, 489 (1977). Accordingly, apte antitrust plaitiff must allege
more than threatened loss or damageighaterely “causally linked” to the defendant’s
anticompetitive behaviorld. The plaintiff must dditionally allege thaits threatened injury
“reflect[s] the anticompetitive effect either oktfantitrust] violation or of anticompetitive acts
made possible by the violationltl. Thus, even if a threatenedury is “causally related to an
antitrust violation,” it “will not qualfy as ‘antitrust injury’ unless i attributable to an anti-
competitive aspect of the practice under scrutirtl’ Richfield Co. v. USA Petroleum C495
U.S. 328, 334 (1990).

The antitrust injury requirement aligns antst suits brought by prate parties “with the
purposes of the antitrust laws, and prevents alaf¢b®se laws’ by claimants seeking to halt the
strategic behavior of rivals that increases, rather than reduces compeftitioBand 507 F.3d
at 449-50 (quotinglyPoint Tech., Inc. v. Hewlett-Packard C849 F.2d 847, 877 (6th Cir.
1991)). “It ensures that the harm claimed byplantiff corresponds tthe rationale for finding
a violation of the antitrust laws in the figglace, and it preventssses that stem from
competition from supporting suits Ipyivate plaintiffs . . . .”Atl. Richfield Co,.495 U.S. at 342.

When the Supreme Court first articulated the requiremdditunswick for example, it
held that plaintiffs seekingdble damages for afied antitrust violatins under § 4 of the
Clayton Act, 15 U.S.C. § 15, had not establishadrast injury where theygought to recover for

“profits they would have realized had competition been reduced” but for the defendant’s pro-



competitive activities. 429 U.S. at 488. The Galid not dispute that plaintiffs had suffered
injury-in-fact. Emphasizing that the antittuaws “were enacted for ‘the protection of
competition not competitors,” however, the Courtdhihat it would be “inimical to the purposes
of [those] laws to award damages” for injureesompetitor suffered from increased competition.
Id. (quotingBrown Shoe Co. v. United Stat830 U.S. 294, 320 (1962)).

In Cargill, the Court applied the same principle in extending the antitrust injury
requirement to suits for injunctive relief under 8 Bee479 U.S. at 109-13. Monfort of
Colorado, then the country’s fifth-largest beetleer, sued to enjoin the acquisition of Spencer
Beef, the number three beefqier, by Excel Corporation, the number two beef padkkeat
106. In its complaint, Monfort “alleged that thequisition would ‘violat[e]8] 7 of the Clayton
Act because the effect of the proposed acquisihay be substantially to lessen competition or
tend to create a monopoly.Td. at 107 (first alteratin in the original).Monfort further alleged
that the acquisition would “result in a concentmatof economic power in the relevant markets”
that would allow the merged entity to bid up twst of inputs and cause a drop in market prices,
such that Monfort was threatened with a profit ldsk.at 107 (internal quotation marks
omitted).

Finding Monfort’s complaint “of little assistar” in “determining what Monfort alleged
the source of its injury to beid. at 113, the Court nonetheless val¢e to discern two distinct
theories of injury that Monfort alleged: first, conventional price competition, and second,
predatory pricing. The Court concluded that neithtaeory supported Monfort’s claim to

antitrust injury. Id. at 114-19.

® “Predatory pricing may be defd as pricing below an appropriate measure of cost for the
purpose of eliminating competitors in the shrart and reducing competition in the long run.”
Cargill, 479 U.S. at 11%&ee idat 117-19 nn.12,13,15.
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As to the first theor, the Court reasoned:
Brunswickholds that the antitrust laws do not require the courts to protect small
businesses from the loss of profits due to continued competition, but only against the loss
of profits from practices forbidden by thetiémust laws. The kind of competition that
Monfort alleges here, competition for increasearket share, is not activity forbidden by
the antitrust laws. It is simply, as petitiosa€laim, vigorous competition. To hold that
the antitrust laws protect competitors fréime loss of profits due to such price
competition would, in effect, render illegal anycon by a firm to cut prices in order to
increase market share. The antitrust lawsiire no such perverse result, for “[iJt is in
the interest of competition to permit domin&énis to engage in vigorous competition,
including price competition.”
Id. at 116 (alteration ithe original) (quotingArthur S. Langerderfer, Inc. v. S.E. Johnson,Co.
729 F.2d 1050, 1057 (6th Cir. 1984)). AdBirunswick where the Court dinot question that
plaintiff suffered lost profits, th€argill Court accepted plaintiff's allegations of threatened
injury-in-fact as sufficient. Nonetheless, theu@aconcluded that “the that of loss of profits
due to possible price competition following a merger does not constitute a threat of antitrust
injury.” 1d. at 116-17.
The Court then turned to Monfort’s secondiel of antitrust injury: the threat that Excel
would engage in predatory pricingd. at 117. The Court statedathpredatory pricing “is a
practice that harms both competitarsd competition” and recognized that, in theory at least,
losses threatened by predatory jpigcconstitute an injury of the type the antitrust laws were
designed to preventd. at 117-18 (“Predatory prieg is thus a practicerfimical to the purposes
of [the antitrust] laws,Brunswick [429 U.S. at 488], and one @dge of inflicting antitrust
injury.”) (first alteration in the original). Heever, the Court concludghat Monfort had failed
to properly press this claim before the district court, and theat #vt had, it likely would not
have succeeded given charactersssipecific to the market it facetd. at 118-19 & n.15.

The Supreme Court’s analysis@argill is instructive as to both the principles

underlying the concept of antitrust injury ane thethod of inquiry idlemands. Determining



whether a private party has standing to sue u8d& of the Clayton Act requires a careful
assessment of the connection lew the threatened loss or damage, on the one hand, and the
reason defendants’ proposed conduct is allegedbaillen the other. As the Court clarified in
Atlantic Richfield

Conduct in violation of the antitrust laws miagve three effects, @ interwoven: In

some respects the conduct may reduce cttigee in other respects may increase

competition, and in still other respects effects may be neutral as to competition. The
antitrust injury requirement ensures thaantiff can [succeed] only if the loss stems
from a competitiorreducingaspect or effect dhe defendant’s behavior.

495 U.S. at 343-44.

Methodologically, then, assesgiantitrust injuryat the pleadings stage of a 8§ 16 suit
requires two distinct inquirieskirst, does plaintiff's complatrallege a threatened injury-in-
fact? Second, does the threatened injury résutt an anticompetitive aspect of defendant’s
proposed conducte., that which would make the transactitiegal under the antitrust laws? A
plaintiff has sufficiently pleaded a claim to anigt injury only if its complaint satisfies both
inquiries under the conventional Federal Rule ofillrocedure 8(a) pleading standards that

govern “in all civil actions.” Ashcroft v. Igbal556 U.S. 662, ---, 129 S.Ct. 1937, 1953 (2009)

(quoting Fed. R. Civ. P. 13ee Bell Atl. Corp. v. Twombl§50 U.S. 544, 554-58, 570 (2087).

" Cf. Andrx Pharm., Inc. v. Biovail Corp. Int256 F.3d 799, 806 (D.C. C2001) (“An antitrust
plaintiff must establish . . . a threateneping-in-fact caused by thdefendant’s alleged
wrongdoing” and the injury “must be the kind ofury the antitrust laws were intended to
prevent; it must ‘flow[] from that whicmakes defendants’ acts unlawful.” (quotiBgunswick
429 U.S. at 489)).

8 See, e.gW. Penn Allegheny Health Sys., Inc. v. UPNZ7 F.3d 85, 98 (3d Cir. 201@krt.
denied No. 10-1341, --- U.S. ---, ---, 2011 WL 45301@&Ict. 3, 2011) (applying the Rule 8(a)
standard, as articulated TnvomblyandIqgbal, to plaintiff's antitrust injury claims)NicSand 507
F.3d at 451 (samelort Dock & Stone Corp. v. Oldcastle Ne., Iri07 F.3d 117, 121 (2d Cir.
2007) (same).



The Court’s analysis, howeves,not confined to the disdeequestion of whether Sprint
and Cellular South have sufficiently alleged antitrust injuries. Antitrust injury is but one factor
to be considered in assesswigether private plaintiffs hav&@anding to sue under the antitrust
laws. InAssociated General Contractors of Catif@, Inc. v. California State Council of
Carpenters459 U.S. 519 (1983), the Supreme Ca@dscribed other factors relevant to
determining whether a plaintiff seeking tredeEemages pursuant to § 4 of the Clayton Act has
antitrust standing: “the directsg of the injury, whether the claim for damages is ‘speculative,’
the existence of more direct victims, the potéfidaduplicative recoverand the complexity of
apportioning damages.Andrx Pharm, 256 F.3d at 806 (citingssociated Gen. Contractors
459 U.S. at 542—-45gccord Daniel v. Am. Bd. of Emergency Me@8 F.3d 408, 443 (2d Cir.
2005).

To be sure, “many of these other factoss raot relevant to thetanding inquiry under 8
16,” Cargill, 479 U.S. at 110 n.5, and therefore haveppieation here. The antitrust standing
inquiry under 8§ 16 is “less demanding” than that under 8§ 4 because § 16 “provides for injunctive
relief, not treble damages,” and therefore ‘ttis& of duplicative recovery or the danger of
complex apportionment that pervadbe analysis of standing und&f 4 is not relevant to the
issue of standing under [8§] 16Palmyra Park Hosp.604 F.3d at 1299-1300 (internal quotation
marks omitted)accord Adams v. Pan Aiworld Airways, InG.828 F.2d 24, 26 (D.C. Cir.

1987).

Ultimately, “[tlhe extent to which [factorsther than antitrust injury] apply when
plaintiffs sue for injunctive relief depends on ttieumstances of the case,” and “the weight to
be given the various factors will [also] necessarily vary” depending on the cobtaxiel, 428

F.3d at 443. Of particular relevamhere is the fact that cougassessing the vidity of a § 16



plaintiff's claim to antitrust injury on the pleadings have considered whether the plaintiff's
allegations are too speculative to be allowed to protdedeed, “Section 16's requirement of
‘threatened injury,” 15 U.S.C. &6, dovetails with Article I1I's requirement that in order to
obtain forward-looking relief, a gintiff must face a threat afjury that is both ‘real and
immediate, not conjectal or hypothetical.” In re New Motor Vehicles Canadian Exp. Antitrust
Litig., 522 F.3d 6, 14 (1st Cir. 2008) (some intd quotation marks omitted) (quoti@Shea v.
Littleton, 414 U.S. 488, 494 (1974)). Thus, although § 16 of th@ayton Act protects “against
threatenedoss or damage by a violation of the amstrlaws,” 15 U.S.C. § 26 (emphasis added),
and although § 7 “was intended to arrest thecampetitive effects omarket power in their
incipiency,”FTC v. Procter & Gamble Cp386 U.S. 568, 577 (1967), the Act does not authorize
suits by those whose allegatiasfshreatened injury amount tittle more than conjecture.

With these principles in mind, the Court tutosSprint’s and Cellular South’s claims to
antitrust standing and, in particulantitrust injury. For purposes this inquiry only, the Court

assumes that AT&T’s proposed acquisition of Be would violate § 7 of the Clayton Act,

° See, e.gBroadcom Corp. v. Qualcomm In&01 F.3d 297, 321-22 (3d Cir. 2007) (claims to
antitrust injury that are “too sgulative” because they allegeyfsecondary injury” from the
proposed transactioneaproperly dismissedg ity of Pittsburgh v. W. Penn Power Cb47 F.3d
256, 267-68 (3d Cir. 1998) (plaintiff's allegations of an antitrust injury amounted only to a
“speculative exercise,” and plaintiff “cannot fojgs] version of whamight have been on the
court under the rubric @ntitrust injury”);cf. Brooke Group Ltd. v. Brown & Williamson
Tobacco Corp.509 U.S. 209, 230-31 (1993) (judgment as a matter of law is attained where
plaintiff's “theory of competitive injury tftough oligopolistic priceoordination depend[ed]
upon a complex chain of cause and effect”).

10 cf. Associated Gen. Contractors59 U.S. at 535 n.31 (In § 4 suitthe focus of the doctrine
of ‘antitrust standing’ is somewhat differendin that of standing as a constitutional doctrine.
Harm to the antitrust plaintiff is sufficient satisfy the constitutional standing requirement of
injury in fact, but the court must make a furthletermination whether the plaintiff is a proper
party to bring a privat antitrust action.”)Ross v. Bank of Arb24 F.3d 217, 224-25 (2d Cir.
2008) (“Antitrust standing demandsmuch more detailed and focdsaquiry into a plaintiff's
antitrust claims than constitutional standing.”).
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and focuses instead on whether plaintiffs havicgently alleged a threatened loss or damage
stemming from an aspect or effect of freposed acquisition that would make it ille§al.
Il. PLAINTIFFS’ CLAIMS

Sprint and Cellular South allege threatemgdries that stem from both horizontal and
vertical aspects of AT&T’s proposedtquisition of T-Mobile. That it say: as participants in a
number of different markets, wireless carriars related both horizontgland vertically. In
certain markets, the carriers compete with eachr etheell outputs, and in other markets, they
compete to purchase inputs. Such relationsinipsleemed horizontal in that they pit carriers
against carriers, acting in pasdlbs either sellers or buyéfs(Where the carriers compete as
sellers, the proposed acquisition raises monopahecerns. Where they compete as buyers of

inputs, the anticompetitive form is monopsdfy.In yet other marketshe wireless carriers buy

1 Because the antitrust injuiyquiry is concerned not witwhetherthe defendant’s conduct
constitutes an antitrust vetion, but rather questiomghyit would, courts assume a violation
arguendo See Steamfitters Local Union No. A®@lfare Fund v. Philip Morris, Inc171 F.3d
912, 925 n.7 (3d Cir. 1999r. Furniture Warehouse, In@. Barclays American/Commercial
Inc., 919 F.2d 1517, 1520 n.2 (11th Cir. 199%Iperta Gas Chems. Ltd. v. E.l. du Pont de
Nemours & Cq.826 F.2d 1235, 1239 (3d Cir. 198%ge alsdlA Phillip E. Areeda et al.,
Antitrust Law: An Analysis of Antitrust Principles and Their Applicatfp&35f , at 75 (3d ed.
2007) (“To test standing in a private suit, . ssame the existence of a violation and then ask
whether the [antitrust standing] elements are shown.”).

2See Brown Sho&70 U.S. at 334 (“An economic arrangent between companies performing
similar functions in the production or sale of camgble goods or servicescharacterized as
‘horizontal.™).

13“Monopsony power is market power on the bujesbf the market. . . . As such, a monopsony

is to the buy side of the markehat a monopoly is to the seltlsi and is sometimes colloquially
called a ‘buyer’s monopoly.” Weyerhaeuser Co. v. Ross-Simmons Hardwood Lumber Co., Inc.
549 U.S. 312, 320 (2007) (citation omitted)ifat Roger D. Blair & Jeffrey L. Harrison,

Antitrust Policy and Monopsony6 Cornell L. Rev. 297 (1991)5ee generalljRoger D. Blair

& Jeffrey L. HarrisonMonopsony in Law and Economi@010). In their pure form, monopoly
and monopsony refer to markets where there iobeatseller or one buyer, respectively. Unless
otherwise noted, the terms are used heentmmpass markets where one firm, although
competing with others, possesses market power.
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and sell services to and from each otlamd are therefore vertically relatédIn this complex
and constantly evolving industry, markets arersdanected and the carmseplay multiple roles
simultaneously. The Court will address plaintift&ims regarding the horizontal effects of the
proposed acquisition before turning to their vertical claims, althouglbagnizes that this
distinction is not always clear-cut.

Assuming the truth of the facts that the piifi;m allege, the Court describes each relevant
market and assesses the plaintiffs’ claims ¢trast injury in it. “To survive a motion to
dismiss, the pleadings must suggegiausible scenario that shothat the pleades entitled to
relief.” Jones v. Horng634 F.3d 588, 595 (D.C. Cir. 2011) (a#teons and internal quotation
marks omitted). Plaintiffs’ complaints must therefore “contain sufficient factual matter, accepted
as true, to state a claim” to antitresanding “that is plausible on its facddbal, 129 S.Ct. at
1949 (internal quotation marks omitted). In particulf] ‘naked assertionof antitrust injury,
the Supreme Court has made clear, is not enaighntitrust claimant must put forth factual
‘allegations plausibly suggtsg (not merely consistent with)’ antitrust injuryNicSand 507
F.3d at 451 (quotinfwombly 550 U.S. at 557).

A. Horizontal Effects

AT&T, T-Mobile, Sprint, and Cellular Soutlre primarily competing wireless carriers:
they compete horizontally to sell wireless $exg and a broad array of wireless devices,
including basic mobile phones, smartphoreeg,(Android phones, BlackBerry phones, the

Apple iPhone), tablet®(g, the Samsung Galaxy Tab, tBeckBerry PlayBook, the Apple

14 See Brown Sho&70 U.S. at 323 (“Economic arrangements between companies standing in a
supplier-customer relationship arearacterized as ‘vertical.™).
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iPad), and other products that asséheir voice and data networRsIn addition to competing
horizontally in the oygut market, the carriers compete hontally in the input market, as
purchasers of wireless devices: they attempeture the most desirable devices for their
respective networks so they csgll them to customers. The Gars also compete horizontally
as purchasers in the market for wireless spectasnthey acquire new frequency bands and as
they work to develop and buy network equipmehtipsets, and device t@mnae that operate on
them.
1. The Market for Wireless Services

Sprint and Cellular South compete with &T, T-Mobile, and othewireless carriers—
most prominently, Verizon—to sellireless services. In the matkthat is of primary concern
here, that for postpaid wireless servit&the “goods” in questionamsist of retail consumer
plans and corporate and governmglains that customers purchasethat they can use their
wireless devices for voice callsxtanessaging, and data deliveeyd, email and the internet).
The relevant market priceseathe monthly fees that consam pay for postpaid wireless
services and the bulk fee corporate and gawent entities negotiate for the sam8edSprint
Compl. 19 64-66, 72—-74.)

Sprint and Cellular South allege that AT&T’s acquisition of T-Meliould affect an
illegal concentration of market power and leadhitgher retail wireless rates. Sprint opens its
complaint by declaring that, “[ijn one fell ®op,” the proposed transaction “would eliminate

one of four national competitors” in the nilebwireless market “and marginalize a second

15 The parties refer to these des$ collectively as “handsets.”

18 «Typically, postpaid services require two-year contracts a@@waailable only to customers
who satisfy a credit check. Prepaid serviagsthe other hand, do not include two-year
contracts” and instead “allow thelmcriber to pay up front for aonth of service, or are pay-as-
you-go plans where a subscriber purchaseminutes in advance.” (Sprint Compl.  65.)
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(Sprint), pushing the market back towartia0s-style cell phone duopoly that would force
consumers to endure higher prices and lmedethe fruits of \gorous innovation.” Ifl. § 1;see

also id.f 2 (“On its face, the horizontal combiiwet of AT&T and T-Mobile is a classic

violation of antitrust merger lawesulting in market concentration far in excess of the thresholds
established by” law.)ellular South Compl. {1 10-14.)

Standing alone, however, such allegations ddetp to resolve the question of whether
these competitor plaintiffs have pleaded antitmisiry. At issue here are Sprint’s and Cellular
South’s allegations regdmd) the injuries thatheywill suffer if the merger is consummated.
Alleging harm to consumers, while relevant bowing an antitrust violation, is not sufficient to
demonstrate antitrust injury; harmdonsumerdy way of increased prices the type of injury
the antitrust laws were designed to preyent it is not an injury-in-fact thatompetitors
suffer’” When allegedly anticompetitive behavior “[h#sé effect of either raising market price
or limiting output” and is therefore &mmful to competition,” it “actuallypenefit[s]competitors
by making supracompetitive pricing more attractivMatsushita Elec. Indus. Co., Ltd. v. Zenith
Radio Corp, 475 U.S. 574, 583 (1986). Put plainly, “injun#act . . . is absent when a plaintiff
complains [only] that its competitors’ merdarould be] illegal because it [would] increase]]

market concentration undut 11A Areeda et al.supra 1 335f, at 73see id. 348b.

" That the Clayton Act enlists the assistanceanfipetitors as “private attorney generals” to
“serve . . . the high purpose ehforcing the antitrust laws,Cargill, 479 U.S. at 129 & n.6
(Stevens, J., dissenting) (quotidgnith Radio Corp. v. Hazeltine Research,,I8685 U.S. 100,
130-31 (1969)), does not obviate the requiremeattdbmpetitors allege injury-in-fagt]. at

113 (citingBrunswick 429 U.S. at 489). The conclusion ttie Eleventh Circuit reached in a
different context applies here wiegual force: “[A private] plaiff must do more than to bring
a carefully timed lawsuit as a poteh back-up to government actionRoyal Crown Cola Co. v.
Coca-Cola Cq.887 F.2d 1480, 1493 (11th Cir. 1989) (denying attorney’s fees to a competitor
plaintiff where the plaintiff, because itsl® suit stalled while the FTC pursued similar
objections in a parallel courtgreeding, had not demonstrated its own role in provoking the
defendant to pro-competitive behavior).
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That remains the case even if, as Smimd Cellular South allege, the proposed
acquisition will incentivize Verizon, “AT&T’s most significant competitor post-merger, . . . to
coordinate with AT&T rather thacompete.” (Sprint Compl. § 8ee id.{{ 195-98; Cellular
South Compl. | 73-76.) Matsushita Electrical Industrial Cpthe Supreme Court addressed
allegations by American television manufactuteed their Japanese rivals “had illegally
conspired to drive American firms from the..market.” 475 U.S. at 577-78. The Court began
its analysis “by emphasizing what [plaintiffs’] claimnst”

Nor can [plaintiffs] recover damages for amnspiracy by [defendants] to charge higher

than competitive prices in the American netrkSuch conduct would indeed violate the

[antitrust laws], but it could not injure [plaintiffs]: as [defendants’] competitors,

[plaintiffs] stand to gain from any conspiraixyraise the market price in [televisions].

Id. at 582—-83 (citations omitted). The Court’s o directly applicable here. Whether the
result of an increase in mark&incentration by itself, or “theligopolistic price coordination”
that “excessive concentration . . . porten@g@oke Group Ltd.509 U.S. at 229-30, an increase
in market prices alone does not harm competitors. To the contrary waiaiyour competitors
to charge high prices.JTC Petroleum Co. v. Piasa Motor Fuels, |90 F.3d 775, 778 (7th
Cir. 1999) (Posner, J.). The possibility thatcst-merger AT&T could raise market prices does

not, without more, threaten injuig-fact to Sprint and CelluisSouth. It therefore does not

confer antitrust standing on théefh.

18 Sprint and Cellular South correctly note tHafendants have not contested whether their
complaints state a claim “that the acquisitioolates [8] 7 by increasing AT&T’s market power
in the relevant wireless markets” and that iwdd*further enhance[AT&T’'s power to raise
prices post-merger.” (Joint Opp’'n at 16.) Begardless of whether those “allegations state a
plausibleprima facie[8] 7 claim for harm to competition’id. at 16—17), they do not state a
plausible claim to antitrust injury because they do not allege that Sprint and Cellular South
would suffer injury-in-fact.
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2. The Market for Wireless Devices

Plaintiffs claim that wirelss devices “are becoming the pairy driver in selection of
wireless service.” (Cellular South Comfl54.) “Device preference increasingly drives
customer choice of wireless carriersld.{ seeSprint Compl. { 79.) As such, wireless carriers
compete with each other to secure the most desirable devices for their own networks, sometimes
leveraging exclusivity deals with dee manufacturers t@id their efforts’ Sprint and Cellular
South allege that, together witterizon, a post-merger AT&T wodl“foreclose their . . . access
to the most innovative handsets and raise their Eastsh that their “offers to [their] customers
would be less attractive and [tHebusiness would be injured®® (Id. § 159-60see id [ 4, 7,

79, 84-87, 157, 159-69, 208; Cellular South Compl2Z[6, 50-63.) The increased market
concentration brought about by the proposed acquisition would, according to Sprint, “enable
both AT&T and Verizon to coerce exclusionaryntaet deals . . . without AT&T having gained
that advantage through competition on the merits.” (Sprint Compl. § 160.)

Where a defendant, by means of anticompetitive conduct, restricts or forecloses a
competitor plaintiff's access to a necessary inpoitirts have found that the resulting loss is
injury of the type that the antitrust laws were designed to preBad.Eastman Kodak Co. v.
Image Technical Servs., In&04 U.S. 451, 478 (19923jx West Retail Acgsition, Inc. v. Sony

Theatre Mgmt. CorpNo. 97 CIV. 5499, 2000 WL 264295, at *22 (S.D.N.Y. March 9, 2000);

19 Because the complaints do not allege thagless carriers ever buy devices from each other,
and instead describe the carriasscompeting with each otherliay them from manufacturers,
the alleged effects of the acgition on the market for devicese horizontal even though the
devices themselves are akin to inputs.

20 The “most innovative handsets” are smartplsofihich integrate computer operating
systems with phone capabilitiaad high resolution cameras(Sprint Compl. I 80seeCellular
South Compl. § 52.) In additida being desirable to consuragsmartphones are attractive to
carriers because with their purchase, subsaitygically sign-up for expensive data plans.
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Bon-Ton Stores, Inc. v. May Dep’t Stores,@81 F.Supp. 860, 878 (W.D.N.Y. 1994 gsty

Baking Co. v. Ralston Purina, In&53 F. Supp. 1250, 1276 (E.D.Pa. 1987)ndeed,

defendants concede that a plaintiff has stated a “theory of competitor harm” that is cognizable
under the antitrust laws” when italleged that its rival’s anbenpetitive acts Wi result in its
paying more for necessary inputs. (Reply &€2.)

In Eastman Kodakfirms that serviced Kodgkhotocopiers (independent service
organizations or “ISOs”) alleged that Kodakeattinticompetitively when it “adopted policies to
limit the availability of parts to [those firmshd to make it more difficult for [them] to compete
with Kodak in servicing Kodakquipment.” 504 U.S. at 455.oKak machines required Kodak
parts, and Kodak parts were only available fivodak directly or by way of original-equipment
manufacturers (“OEMS”) that contracted with Kodad. at 456-57. When Kodak limited direct
sales of parts to “buyers ofddak equipment who use[d] Kodakgee or [who] repair[ed] their
own machines,” and additionally struck agreens with the OEMs preventing them from selling
parts to anyone but Kodak, thed$§ “were unable to obtain part®fin reliable sources . . . and
many were forced out of business, whutbers lost sultantial revenue.”ld. at 458. The ISOs
sued, alleging “that Kodak had unlawfully tied théesaf service for Kodaknachines to the sale

of parts, in violation of § 1 of the ShermAnt, and had unlawfully monopolized and attempted

L See als&Edward A. Snyder & Thomas E. Kaupbfisuses of the Antitrust Laws: The
Competitor Plaintiff 90 Mich. L. Rev. 551, 561-63 (1991) (#eying literature exploring the
“raising rivals’ costs” theory aantitrust injury and describinghy “the premise underlying” the
theory “is straightforward”)id. at 585 (“Allegations of ant@mpetitive exclusion, if properly
framed, will satisfy the antitrust injury requinent.”); Thomas G. Krattenmaker & Steven C.
Salop,Anticompetitive Exclusion: Raising Rivals’ Costs to Achieve Power Over, Bficéale
L.J. 209 (1986).

22 (See alsdMotion to Dismiss Sprint at 6 (“compaiit have establishesfanding where they
have plausibly alleged that they would be exctuffem a market or suffer harm as a result of
vertical effects of a merger—usually, foreslire of supply of aeeded input” (citinginter alia,
Six WesandBon-Ton Store$.)
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to monopolize the sale of service for Kodak maeh, in violation of 8§ 2 of that Act.1d. at 459
(citing 15 U.S.C. 88 1, &%

Neither the Supreme Court nor the loweurts questioned whether the 1ISOs had
established antitrust injufy,notwithstanding that they were Kodak’s competitors in the market
for servicing Kodak photocopiers. Indeed, th@i®me Court was unequivodaldeclaring that
Kodak’s “alleged conduct—higher service prieesl market foreclosure—is facially
anticompetitive and exactly the harm that antitrust laws aim to previehiat 478. This was so
even though there existsome alternative sources of Kodak padsat 458 & n.2, and even
though Kodak did not have market power ia thterbrand market for its equipmend. at 465.

What distinguishes the present case fEEastman Kodakhowever, is the alleged source
of the defendants’ power to impair plaintifEbility to compete in the input market. Eastman
Kodak the defendant was both the plaintiffs’ cortmoe and their supplier. Here, the wireless
carriers—plaintiffs, defendants, Verizon, anttlaé rest, national and regional alike—compete
against each other as fellow purchasers of wireless devices, which they procure from

manufacturers in order to sell to consunférét would not be thelkeged antitrust violation—

23 The 1SOs sought both damages and injunctive reliefige Technical Servs., Inc. v. Eastman
Kodak Co, 125 F.3d 1195, 1201 (9th Cir. 1997).

24 See Image Technical Sensg. v. Eastman Kodak GdVo. C-87-1686-WWS, 1988 WL
156332 (N.D. Cal. April 18, 1988jev’'d, 903 F.2d 612 (9th Cir. 1990)n fact, Kodak did “not
dispute [the ISOs’] standing taring [their 8] 2 claim.”Image Technical Servs., In@03 F.2d at
619 n.6.

% The national carriers sometimasrk directly with manufactursrto develop new devices for
their networks. $eeSprint Compl. 1 82.) Regional carsesuch as Cellular South have had far
less success in this regaatlegedly because of their small subscriber baSeeGellular South
Compl. 11 53, 58ee alsprint Compl. § 84 (“Because” device manufacturers “commonly
require volume commitments from carriers,b$le “with small subscriber bases are at a
significant disadvantage in atiting OEMs to develop newdees or technology for their
networks.”).)

17



AT&T’s acquisition of T-Mobile—but rathethe “anticompetitive actsiade possible by the
violation” that phintiffs claim would injure themBrunswick Corp.429 U.S. at 489. Theirs is a
threatened “injury of the type the @nist laws were intended to prevent’, but because their
theory depends on the merged entity’s monopsony p@mernot its simple ability to refuse to
sell to them, alleging a plausible threat of loss@mage is a more complex task for Sprint and
Cellular South than it was for tligastman Kodaklaintiffs.

Yet, other plaintiffs have succeededsimilar theories in the past. 8ix Westan
independent theater operator challenged the mefgertwo major competitors, theater chains
that were owned by vertically integrate@vie distributors. 2000 WL 264295, at *1-2, 21. The
plaintiff alleged that, because the transactimuld “effectuate[] intimate affiliations between
exhibitors . . . and distributors,” it would “impge plaintiff's ability to obtain quality motion
pictures.” Id. at *21 (quoting plaintiff's amended oglaint). The Court concluded that
plaintiff had alleged an antitrust injury besauthe merger would “effectively[] depriv[e]
[p]laintiff of its ability to compete for first-run films.1d. at *22.

In Bon-Ton Storeghe Bon-Ton department store chagught to enjoirthe acquisition
of McCurdy’s, one of its local competitors, by Wane of its large national competitors. 881
F.Supp. at 862—63. With the acquisition, May wcudde acquired all of the available retalil
space for a department store in all & thain malls in Rochester, New Yorld. at 865. Bon-
Ton argued that the merger would hinder itsighbib enter the Rochestenarket because store
space in malls was critical toeliepartment store businedd. at 876—77. The Court issued a
preliminary injunction and denied defendants’timas to dismiss, comading that Bon-Ton’s

threat of “effective exclusion from the Rochester market” constituted antitrust ingurst 878

18



(“Courts have held in many aasthat a business which hash prevented from entering (and
thus competing in) a market have standing ®wwuder the antitrust laws(€ollecting cases)).
Finally, in Tasty Bakingthe manufacturer of Tastykake snack cakes sued to unravel the
merger of the manufacturers of the Hostest @rake snack cake brands. 653 F. Supp. at 1254.
The plaintiff alleged that the transaction would “impair [its] ability to enter new markets and
develop business, by facilitating [defendants’] rtegmns with retailers for better store shelf
space and promotional time slots in markets where [plaintiff] does compete and by” enabling the
merged entity to engage in predatory pricihg. at 1255. The Court conaled that the plaintiff
had “alleged antitrust injury,” and rejected defants’ argument that plaintiff’'s harm stemmed
from defendants’ “increased operating effi@ms” as stating “a factual dispute” but not
“demonstrat[ing] any inadequacy” in the pleadinid. Turning to the evidence adduced at the
hearing on the preliminary injution, the Court paid particulattention to the plaintiff's
allegations of “threatenedgutatory non-pricing actions.Id. at 1276. The Court found support
in the record for plaintiff's claims that defemds could “successfully pssure retailers” to stop
carrying its products, to place them in less desérédmations in stores, and to allot them less
promotional time.ld. at 1273. The Court concluded thgticause plaintiff's “entry into,
expansion within, and preservation of shareslievant markets could be frustrated by

defendants™ anticompetitive strategiés$, plaintiff had standing to sudd. at 1274.

Mobile wireless devices, and smartphones ni@aar, are Sprint’s and Cellular South’s
first-run movies, mall locations suitable for dep@ent stores, and shelf space and promotional
time, for they are necessary inputs for plaintiffeasinesses. (Cellular 8in Compl.  54; Sprint

Compl. 1 79.) Like the plaintiffs iBix WestBon-Ton StoresandTasty BakingSprint and

Cellular South have alleged that the transadtiaquestion threatens their continued access to
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these inputé® As a general matter, plaintiffs’ threaed injuries are those of the type the
antitrust laws were designed to prevent, and courts have approved claims similar to those
specifically raised here.

Nonetheless, the Court must still determire ghfficiency of plaitiffs’ pleadings, and in
particular the plausibility otheir threat to injoy-in-fact arising from the monopsony power
AT&T would gain in the market for mobile wiksss devices with the acquisition of T-Mobile.
Defendants argue that, because plaintiffs’ comfado not describe the state of competition
among device manufacturers, their claims nfaist The Court disagrees. Where monopsony
power is the concern, what matters is marketeatration on the buying side of the market, not
the selling side Weyerhaeuser C0549 U.S. at 320 (“Monopsony power is market power on the
buy side of the market.”see also Todd v. Exxon Car@75 F.3d 191, 202 (2d Cir. 2001)

(Sotomayor, J.) (Because “the equation for measuring market power in monopsony is a mirror

26 Contrary to defendus’ assertionsseeReply at 12 n.9), platiffs’ allegations inSix West
Bon-Ton StoresandTasty Bakingesemble those made hereSyyrint and Cellular South: both
go to reduced access or increased costs evida erhploying “foreclosure” language at times.
CompareSix West2000 WL 265296, at *22 (“Plaiiff alleges that the merger causes antitrust
injury by restraining([its] access to quality motion pictures” arlohiit[ing] [its] ability to obtain
select movies.” (emphasis added)dBon-Ton Stores881 F. Supp. at 876—77 (Bon-Ton’s
chairman “testified that it ismore economicatio open a store in a mall as opposed to a stand-
alone location or strip center,” and the Couricaded that, while the merger would not make
entry by a competitor “impossibfdat was nonetheless “obvious thatignificant and substantial
barrier to entry would exist if May obtainadl the present space in the four major regional
shopping malls.” (emphasis addedj)d Tasty Baking C0.653 F. Supp. at 1255 (Plaintiff
“claim[s] that defendantshonopolization illegally wilimpair [plaintiff's] ability to enter new
markets and develop business . . . .” (emphasis addet))Sprint Compl. § 160 (“With
reducedaccess to the latest handsets post-acquisition, Sprint’s tffesscustomers would be
less attractive and its business wbhe injured.” (emphasis added))d id. 163 (alleging that
the proposed acquisition “would result in Sprintyeedl as smaller carriers, facing . . . increased
costs” and “substantial delays” for “thetest phones and consumer devicesitj Cellular South
Compl. T 26 (“Regional carriers will not belalo obtain the latest wireless deviges timely
fashion and at reasonable cdstemphasis added)) amdl I 58 (“The proposed merger would
reduce accest® the latest devices . . . . (emphasidexd))). Regardless, as an economic concept
market foreclosure is measured in terms stsowhen costs are prohibitive, firms exit, or
choose not to enter, markets.
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image of the relationships thaeate market power in a seller],]. [a] greater availability of
substitute buyers indicates a smaller quarmfimarket power on the part of the buyers in
question.” (citation and inteah quotation marks omittedj}. That there may be and, indeed, by
all accounts is, healthy npetition among firms thatell mobile wireless devices is irrelevant to
understanding whether, by acquiring TeMle, AT&T could so increase itsuyingpower as to
dictate terms to device manufaats and otherwise impair plaiffis’ access to these necessary
inputs?® Judged against these standattls,Court concludes thatgatiffs’ complaints contain
sufficient facts, which must at this stagedoeepted as true, to sta plausible claim to
threatened loss or damage in tharket for mobile wireless devices.

Sprint’s and Cellular South’s complaints pradifactual support fahe allegation that
AT&T already possesses significant market powea parchaser of mobile wireless devices, and
that the acquisition of T-Mobilthreatens them with harm. 18t alleges that the proposed
transaction would add T-Mobile’s 34 milliaustomers to AT&T’s 95 million customers,
leaving the merged entity with29 million customers (a 37 percent increase) (Sprint Compl.
19 94, 97) and controlling “in excess of gé€rcent of the national markets.ld(f 2;seeid.
1 138; Cellular South Compl. T 9 (alleging Unittdtes customer numbers for the national and

regional carriers in theecond quarter of 2011).).

2" Indeed, the prototypical monopsshis the factory in the company town. Because the factory
is the sole employer—the sqderchaser of labor—it can dicéatvages, benefits, and working
conditions regardless of how large the town’s populateee, e.g.M. Todd Hendersori,he

Nanny Corporation76 U. Chi. L. Rev. 1517, 1553 (200@Company towns were isolated
geographically, attraet specialized labornd were therefore often monopsony buyers of labor
over large geographic and skill areas.”).

28 SeeBlair & Harrison,Monopsony in Law and Economjssipra at 93 (“A monopsony issue
in the area of horizontal mergers is raiggten one buyer acquires a rival buyer and thereby
increases the possibility thidtere will be an undesirablementration of power on the buying
side of the market.(femphasis deleted)).
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Crucially, Sprint then allegea®vo links between a carrier's per as a seller in the output
market and a carrier’'s power as a buyahminput market. The first regards volume
commitments:

Given the expense of developing new handsets, [manufacturers] commonly require

volume commitments from carriers in orderspread R&D and production costs over a

large volume of unit sales. Because @&si volume commitments, carriers with smaller

subscriber bases are at a significant disadwgmnin attracting [manatturers] to develop
new devices or technology ftreir networks. For examplehile regional carriers now
offer some smartphones, [manufacturers] tpiag handsets with élatest technology
tend to design them for the large national easrbecause they have the ability to sell the
most phones, thus spreading R&Dstsoover a larger number of units.

(Sprint Compl. 7 84.)

Sprint’s second alleged connection betweencentration ithe selling and buying
markets relates to “exclusivigrrangements or ‘time-to-maet’ advantages” through which
larger carriers secure exclusive acces=ttain devices—typically “cutting-edge
smartphones”™—for a specific period of timed. ( 85;seeCellular South Compl. 1 58-59.)
Sprint alleges that the Fede€@ommunications Commission (“FCThas found that while larger
carriers can negotiate handsetlesivity agreements, smaller dars such as Sprint cannot.
(Sprint Compl. § 85.) Sprint cites Apple’shibhe as an example. AT&T was the exclusive
provider of the “iconic” iPhone from 2007 until early 2011, when Apple “gave Verizon a time-
to-market advantage . . . most likely because2de had the largest subscriber base in the
United States.” Il. § 86.) Accordingly, Sprint “had ttompete without access to the iPhone for

nearly five years.” 1fl.)*® That AT&T and Verizon thus wided their purchasing power in the

past substantiates Sprint’s claim toewened injury-in-fact from the merger:

29 The Court can take judicial noé of the fact that $mt gained the ability to sell the iPhone
with the release of the iPhone 4S ondbetr 14, 2011, and that Cellular South will also
reportedly sell the iPhone&seeDarren MurphSprint iPhone Officially Announced: iPhone 4
and 4S Both On the Wagngadget.com, October 4, 20&tailable at
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As a result of the proposedtisaction’s illegal iorease in market concentration, the size
and scale differential between AT&T andrizen on the one hand, and Sprint and the
fringe carriers on the other hand, would inceedsamatically. Thisvould enable both
AT&T and Verizon to coerce exclusionamgndset deals . . . without AT&T having
gained that advantage througbmpetition on the merits. With reduced access to the
latest handsets post-acquisition, Sprint’s oftergs customers would be less attractive
and its businessauld be injured.
(Id. 1 160;see id .y 162 (alleging that, in addition to endagy AT&T with the ability to secure
more exclusive handset arrangements, theenavould allow AT&T to extract longer
exclusivity periods)¥
Cellular South’s claims to antitrust injuiypm the proposed transaction’s effect on the
market for wireless devices are, if anything, em@re plausible. Cellar South adds narrative
to the numbers and market logic alleged by Sprint:
Cellular South and other carriers have ofteen refused access to current devices and
given access only when the device is no lotigermost current motleCellular South
and other carriers reive older phones at higher peis. The proposed merger will
continue and exacerbate that conduct.
(Cellular South Compl. § 53ge id {1 60, 63, 87.)
Cellular South also focuses on the proposed acquisition’s elimination of “T-Mobile as an

independent source of demand for wireless deVitdass squarely stating a monopsony concern.

http://www.engadget.com/2011/10/04/sprintople-officially-announced-on-sale-october-14/;
Roger ChengApple iPhone 4S: Soon at C Spire, But Not T-MoKMNET.com, October 19,
2011 ,available athttp://news.cnet.com/8301-103528122553-94/apple-iphone-4s-soon-at-c-
spire-but-not-t-mobile/. Nonetheless, Sprintlegation that even it, the nation’s third-largest
wireless carrier, lacked accesdlte iPhone for almost five yeaadds plausibility to its alleged
threat of harm from the proposed acquisition.

% The Court does not imply that handset egility arrangements are themselves improper
under the antitrust laws. To thentrary, courts have concluded thestraints ofhis type are
not anticompetitive See, e.gLeegin Creative Leather Prods., Inc. v. PSKS, 561 U.S. 877,
890 (2007)Elecs. Commc’ns Corp. v. Toshiba Am. Consumer Prods, 1l2@.F.3d 240, 245
(2d Cir. 1997). Rather, the Court merely cre8ipsint’s allegation that will suffer harm from
future exclusivity arrangements if AT&T qoires additional buying power in the market for
devices.
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(Cellular South Compl. § 12ee id.y 26 (“AT&T’s acquisition of T-Mobile would further
consolidate an already concengigatvireless industry and remogge independent customer (T-
Mobile) with millions of device customers frometlalready short list of those wireless carriers
ordering devices from device manufacturers.”).)

But Cellular South worries about more thithe mere fact of #h post-merger AT&T's
enhanced buying power in the market for devidealleges that the pra@sed transaction would
exacerbate its network interoperability woes. WA be discussed in more detail below, not all
carriers’ networks are compatible with eaxther: phones designed for one network cannot be
used on many othersSé¢eSection 1I(B)(1),nfra.) Cellular South claims that AT&T and
Verizon have exercised their purchasing poiwe¢he markets for devices and network
equipment to propagate “their oweparate ‘ecosystems’ of contipée infrastructure . . . that
cannot be utilized by other competitors,” and that the proposed acquisition would increase the
big carriers’ “incentive and poweo exclude competitors from those ecosystems.” (Cellular
South Compl. 1 50.) Accordingly, “Without T-dbile’s independent demand for devices, device
manufacturers will be even less willing to desmrbuild devices for any carrier, like Cellular
South, which is operating outsidetbE ecosystem of one or tbther of [Verizon and AT&T].”

(Id. 152.) In other words, Cellular South allsglkat the proposed @uaisition threatens its

access not only to handsets that are particularly desirable, but also, more fundamentally, to whole
“ecosystems” of devices and network infrastroetdand customers. Based on these allegations,

the Court concludes that Cellular South’s complaint also satBfiesnblyas regards its claim

of threatened injury-in-fadtom an anticompetitive aspeaf the proposed merger—AT&T's

acquisition of monopsony powar the market for mobile wireless devices.
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By contrast, certain of thaaintiffs’ seemingly device-tated claims do not plausibly
allege threatened injury-in-fact. Sprint statest the post-merger AT&T would, with Verizon,
compose a “Twin Bell duopoly” gatekeeper, coningl “access to the witess bridge between
upstream developers and the consumers theytsaminect with via wireless communications.”
(Sprint Compl. 1 9see id1 187-88.) This may be a pd#ale allegation, but it does not
describe a threatened loss or damadepiant as opposed to one faced by the upstream
producers: merely claiming thantlependent wireless carriers. would not have the features
and content required to competad. {| 188), does not suffice in tdsence of facts about the
market relationship between the carriers and those producers.

Sprint’s claim to threatened injury arisingifin the potential loss of T-Mobile as a partner
in ventures “to create substantial scale ferd¢heation of new handsets and to compete with
[AT&T and Verizon] for sucthandsets” also fails.Id. § 161.) Sprint frames this allegation in
terms of “innovation in handsetsjd(  169;see, e.gid. 11 4, 91; Joint Opp’n at 29), but in
order to state a claim to antitrust injury it mdstmore—again, it must allege its own injury-in-
fact stemming from defendants’ allegedly amigtitive behavior. Along these lines, Sprint
describes its past collaboratiauith T-Mobile in the Open Hadset Alliance (“OHA”), where the
two carriers worked with “mobile device andngponent manufacturers, software developers,
semiconductor manufacturers,” and other&®velop[] the Android mobile phone device
platform.” (Sprint Compl. 1 88-90.) Springaes that the proposedquisition would “stifle
collaborative efforts like the OHA in éhfuture.” (Joint Opp’n at 2%eeSprint Compl. T 169
(“Absent the proposed acquisition by AT&T, T-Mobieuld continue to have the incentive and
ability to partner with Sprint and other carri€y3. And yet Sprint’s chosen example, the OHA,

included a number of firms engaged in vas aspects of the wireless marked. { 89.) Even
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accepting that the merger would eliminate T-Molbiea potential participant in such ventures,
there are no facts alleged tipdaiusibly suggest their demise.

Community Publishers, Inc. v. Donrey Coi@92 F. Supp. 1146 (W.D. Ark. 1995), is of
no help to Sprint here. There, in detéing that the plaintiff newspaper, tBaily Record had
antitrust standing to challengjee acquisition of one dafs local competitors (th€imeg by
another of its local competitors (tMorning Newsy, the Court found it significant that the
challenged acquisition would spell the likely end &mews and advertising sharing agreement”
that was then in effect between aily Recordand thelimes Cmty. Publishers, Inc892 F.
Supp. at 1166. Because of the dynamics of tb@l lmewspaper market and the fact that the
agreement was only between aily Recordand theTimes the Court assumed that the
“anticompetitive incentive to terminate” the agresrnwould inevitably lead to the agreement’s
end. Id. at 1167. Here, by contraSprint acknowledges that the OHA consists of many players,
from many different industries. (Sprint Com®I89.) Even if T-Mobile was a “critical,
pioneering member[]” of the OHAId.), Sprint's complaint fails tallege facts irsupport of the
claim that the proposed acquisition would catlieeOHA to fall apart or leave Sprint without
alternative partners in its qudstdevelop new wireless devices.

As discussed, however, the plaintiffs’ compta do state plausible claims that the
proposed acquisition threatens thesith loss and damage in thearket for handsets generally.
Because their threatened injuriéiew[] from that which makes defendants’ acts unlawful” in
that they would result from the post-merger&Ts increased monopsony power in a market for
inputs that are necessary to theility to compete, Sprint @nCellular South have adequately
alleged a threatened antitrust injury with nete the proposed acquisition’s effects on their

access to mobile wireless devic&runswick Corp.429 U.S. at 489.
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3. The Market for Wireless Spectrum and Network Development

To assess Sprint’s claims pdtential injury in the market fawireless spectrum, it is first
necessary to provide a brief explanatiomahtemporary mobile wireless technology and the
government’s role in reguiag certain aspects of it.

Mobile wireless devices “convert voice, teatd data into radio signals, which are then
transmitted to a cell site,” consisting of an antennan array of antennas and “typically located
on a tower or building® (Sprint Compl.  24.) The FCGyhich is authorized under federal
law to allocate the use of radio spectrum, ldsthed cellular telecommunications service” in
1981. (d. 1 25.) The FCC “license[s] bands of spectinnmcrements measured in hertz . . . to
wireless providers.” I¢. 1 34.) “The value of particular spectrum bands depends on many
factors.” (d.)

One factor affecting a band’slua is the “propagation chatacistics of the spectrum.”
(Id.) For example, “Lower frequepncignals travel greater distzas and penetrate buildings and
other obstructions more effectively(Cellular South Compl. | 48eeSprint Compl. T 35.)

“The FCC has licensed radio spectrum for conuiaémobile wireless use primarily in bands
between 700 MHz and 2500 MHz.1d( T 35.) Because ti0 MHz band (so-called
“beachfront spectrum”) is the “lowest freaquoy spectrum that the FCC has licensed for
commercial mobile wireless communicationatid therefore hdgxcellent propagation

characteristics” such that “it can be built outhwfewer cell sites and therefore less expensively

31 For an explanation of how signals from thieeless networks connect to the traditional
wireline network, see Section I1(B)(2fra.
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than high frequency spectrumjti(f 37), licenses for it are hightiesirable from the perspective
of wireless carriers. (Clelar South Compl. T 48¥

Another factor affecting a speatn band’s value is “the extetd which an ecosystem of
compatible infrastructure, equipment, and handsets exists for the bands” (Sprint Compl. § 34)
because, for example, the antenna on a mobile damtt¢hat at a cell site must be tuned to the
same band in order for them to conr&cfld. § 57.) “Wireless carers design and build their
network infrastructure for specific spectrum bandsd. { 40.) Bands thatre “in use already
have ecosystems of compatible infrastructegpiipment, and handsets,” but developing a
network on bands that have only recently baocated by the FCC, such as the desirable
beachfront spectrum on the 700 MHz band, requires “considerable investmdnt.” (

To the extent that Cellular South’s clainegiarding wireless spectrum relate to cutting-
edge wireless devices gbe allegations have been addressed ab®eeSéction 11(A)(2),
supra) Sprint, on the other hand, focuses on #u that the merger “would add T-Mobile’s
spectrum to AT&T’s already sutastial spectrum holdings.”Id. § 170.) Sprint also claims
that, “[a]bsent the acquisition @Mobile, all of the national wireless carriers, with the possible

exception of Verizon, likely would seek spectrin ‘new’ bands for with the research and

32 Sprint alleges that “AT&T and Verizon taper control 92 percemnt the paired 700 MHz
spectrum suitable for commercial mobile dmand use in the top 54 most populous U.S.
markets, and 100 percent of the paired 700zMplectrum suitable for commercial mobile
broadband in the top 10 markets.” (Sprint Corfi88.) Cellular South alleges that, when the
FCC “auctioned much of the 700 MHz spectrumeéarly 2008, “AT&T and Verizon were able
to purchase most” of it, “winng 85% (by value) of the pairesgpectrum.” (Cellular South
Compl. 147.) Sprint and Cellular South do describe their own holdings of beachfront
spectrum, nor do they allege how much T-Mehas (and therefore how much of it AT&T
would stand to gain if the proposeterger were to be consummated).

3 Another requirement for connection is that a mobile device and a mobile network use the same
transmission technology SéeSprint Compl. § 57; Cellulardaith Compl. § 38.) Transmission
technologies are addressed in the Coulissussion of the market for roamingsegSection

[1(B)(1), infra.)
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development costs for new equipmbiate not yet been incurred.1d( 171.) Thus, “[b]y
acquiring developed spectrum through the T-Moacquisition, AT&T would effectively and
improperly shift the costs of spectrum developtterSprint and otherarriers” and “further
weaken their ability to compete on the mebysincreasing their costs and delaying their access
to new equipment.” 1d.)

What differentiates this claim from plaintifidevices claims is that here, Sprint has not
alleged that the proposed transaction would b@erger-to-monopsony. Sprint does not claim
that the acquisition would enable AT&T to sule other carriers oof FCC auctions for
wireless spectrum, but rather, that the trangastould add to AT&T’s inventory of spectrum
and reduce its network development costs. Textent Sprint challenges the mere fact that, if
AT&T acquires T-Mobile, it will also acquire sonaglditional amount of spectrum, Sprint does
not allege injury-in-fact. Without additional guidareto this claim, the Court is left to assume
that AT&T’s acquisition of T-Mobile’s spectrumould threaten Sprint with injury-in-fact only
if the acquisition woulaturtail Sprint’s access to a supliyspectrum that it demonstrably
needed. The parties differ significantlytaghe sufficiency of AT&T’s spectrum holdingSbut
Sprint neither alleges facts about T-Mobile’s holdings norrieszits own holdings. Without
more, Sprint has not alleged facufficient to state a claim to antitrust injury arising from
AT&T’s acquisition of T-Mobile’s unknown stock of spectrum.

Sprint also claims antitrust injury on ttieeory that “[b]y acquing developed spectrum

through the T-Mobile acquisition, AT&T wouldfectively and impropey shift the costs of

34 (CompareSprint Compl. 1 36 (“AT&T holds a tianwide average of 40 MHz below 1 GHz—
almost three times Sprint’s holdings below 1 Gatzd slightly less than Veon’s average of 54
MHz below 1 GHz.”)with Motion to Dismiss Sprint at 7 AT&T's acquisition of T-Mobile is
driven by AT&T’s need to alleviate a sevesteortage of spectrum and network capacity
constraints. . . . Sprint faces no spectrum camgs today, and it benefigs® long as AT&T faces
high costs and constraints & ability to innovate.”).)
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spectrum development to Sprint and other caftjers. further weak[ening] their ability to
compete on the merits by increasing their £astd delaying their accessnew equipment.”
(Id.; see idy 174.) In that it describes the carriasscollaborating sicessfully on market
development? this assertion stands inap contrast to a complaintathis otherwise thick with
allegations of cut-throat rivalry and predattwehavior in the market for mobile wireless
services. Furthermore, even if the carriemscoordinated actions mheveloping new spectrum
bands have yielded positive externalities ia plast, what would be anticompetitive about the
proposed acquisition if it eliminated those er#dities and the carristhad to pay their own
costs or, as it seems that Spisalleging, if the acquisition caad the costs to be split three
ways rather than four? This adsmn lacks sufficient factual support.

For these reasons, defendants’ Motion to Disi@@nt is granted as to Sprint’s claims
regarding spectrum and network development costs.

B. Vertical Effects

AT&T, T-Mobile, Sprint, and Cellular Soltalso buy and sell services and products
among themselves, such that Sprint and Cellsdaith challenge two véctl effects of the
proposed acquisition—effects trater the dynamics of theielationship with AT&T as
purchasers of services that AT&T sells or thatategedly related to services that AT&T sells.

Plaintiffs’ first allegation of a vertical effect regards the market for roaming. “Roaming

agreements between carriers can be usaddaoverage for subscribers beyond the carrier’s

3 (SeeSprint Compl. T 41 (“When multiple carridosild their networks and develop handsets at
the same time in a newly allocated spectrum btay, all benefit from the shared costs of
development.”).)
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network, or supplement its capacity.” (Sprint Compl. 1°83Regional carriers such as Cellular
South are particularly dependent on roamingagrents: because they do not have nationwide
networks, they rely on their contta with the national carriers fwovide their subscribers with
coast-to-coast access to wireless network&llar South Compl. § 27.) Both Sprint and
Cellular South allege that thegmosed acquisition threatens thearm because it will result in
their paying higher prices for roamingSeeSprint Compl. § 183; Cellular South Compl. § 27.)

Sprint alone raises a second claim regarthegoroposed acquisitianvertical effects,
this with regard to the market for “backhauBackhaul is also a necessary input in the market
for mobile wireless services that it connects cell sites toettraditional wireline networks
where calls are routed. In addition to actingvaeless carriers themselves, AT&T and Verizon
also supply the lion’s share of backhaul to othgeless carriers, includg Sprint and, at the
present, T-Mobile. (Sprint Compl. § 149.) $pmlleges that by elimating T-Mobile as an
independent purchaser of backhaul, the propasgdisition will enable AT&T and Verizon to
charge Sprint and other carriers higher prices for the serditef (7, 182.)

What plaintiffs’ claims regarding roaming@é backhaul share in common is the general
allegation that AT&T’s purchase dFMobile will result in plantiffs paying more to procure
necessary inputs. Accordingly, iaslid with regard to plaintis’ allegations about the proposed
acquisition’s effect on the market for wireless devices, the Court concludes that plaintiffs’
alleged injuries are of the type that Hrgitrust laws were designed to preveee(Section

[I(A)(2), suprg; Eastman Kodak Cp504 U.S. at 478Fasty Baking C9.653 F. Supp. at 1273—

% For example, if a subscriber of Carrier A isaifocation that is not sezd by Carrier A but that
is served by Carrier B and Carrier C, the subsentill still be able to use her phone if and only
if Carrier A has a roaming agreement with CarBeor Carrier C, or both. In this example,
Carriers B and C are in a position to sell roaming to Carrier A.
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76. The inquiry focuses instead on the othermament of antitrust inpy: have plaintiffs
alleged, with the requisite specific a threatened injury-in-fact?

At the outset, it is important to note ondical difference between plaintiffs’ devices
allegations addressed above, on the one handhamdoaming and backhaul allegations on the
other. In the market for deviggdaintiffs allege that AT&T sacquisition of T-Mobile would be
a merger-to-monopsony. Their allegations gklor damage stem from the post-merger
AT&T’s purchasing power in the market for deseean input market for all carriers. Because
plaintiffs have alleged facts about the propasadsaction’s effects on the output market (the
market for mobile wireless services), and beeahey posited links between AT&T'’s increased
selling power in the output market and its increased purchasing power in the input market, they
have stated a plausible claim to antitrugimyin the market for wireless devices.

In the markets for roaming and backhdwdwever, plaintiffs do not raise monopsony
claims. Rather, plaintiffs adge that they, along with T-Mobil@urchase roaming and backhaul
from AT&T and Verizon in various configurations. Plaintiffs’ roaming and backhaul claims
relate not to the merged entitydsirchasing power, but rather to sslling power, for they allege
the proposed acquisition will increase concerdratimong sellers of roaming and backhaul (and
that they will be affecteds purchaseri those markets). The econigranalysis does not differ
and the antitrust laws are concerned with both monopsony and monopoly’pdBegrwhereas
factual allegations about the put market (for mobile wireks services), combined with

descriptions of the links between the merged ¥atfiower as a seller ithe output market and

37 See Weyerhaeuser C649 U.S. at 322 (“[M]onopoly and monopsony are symmetrical
distortions of competition from an economiarsdpoint[.]" . . . The kinship between monopoly
and monopsony suggests that similar legal stasddrduld apply to clais of monopolization
and to claims of monopolization.” (firglteration in the original) (quotingogel v. Am. Soc. of
Appraisers 744 F.2d 598, 601 (7th Cir. 1984))).
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its power as a buyer in the input market (farbile wireless devices), sufficed to support
plaintiffs’ claims regarding dewes, those allegations are lessdierelevant to plaintiffs’
claims regarding roaming and backhaul. In otdesuccessfully allge that the proposed
transaction threatens them with injuries-acifin the markets for roaming and backhaul,
plaintiffs must describe those markets wgtieater specificity than they have don&@womblyis
to be satisfied.
1. The Market for Roaming

Roaming allows one carrier’s subscriberatoess another carrierietwork when they
are outside of their own netwogkifange, as long as the two carsi networks are compatible
and as long as the carriers have a roamingesgent. (Sprint Compl. {1 55, 57; Cellular South
Compl. 1 27.)

While a number of factors determine whettveo networks are compatible, the parties
emphasize transmission technoldgy(SeeSprint Compl. 1 43-47; Cellular South Compl.
11 38, 40, 44.) A transmission technology ighasname implies, a particular means of
transmitting information—perhaps akin to a langgia Two different transmission technologies
predominate in the contemporary domestic maidketmobile wireless services. Of the national
carriers, AT&T and T-Mobile use the “Glob&ystem for Mobile Communications” (“GSM”),
and Verizon and Sprint use “Co8avision Multiple Access” (“CIMA”). (Sprint Compl. | 44;
Cellular South Compl. 1 38.) Ninety-seven percent of Cellular South’s customers use CDMA,
whereas three percent—the customers of @breless, which Cellular South recently

acquired—use GSM. (Cellular South Compl. 11 20-21, 67.) Because they do not share a

% |n addition to using the same transmissirhnology, a phone must be tuned to the same
spectrum band as a competing cartieeswork in order to function. SeeSprint Compl. § 57,
Section II(A)(3),supra)
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language, an AT&T subscriber’s phone is tecbhgaally incapable of connecting to the Verizon
network but can connect to theMabile and Corr Wireless networks, and a Sprint subscriber’s
phone cannot connect to AT&T’s ®rMobile’s networks but caoconnect to Verizon’s network,
and so on.

Carriers have used various transmissiohrietogies over time, but this basic divide
between GSM and CDMA has persisted to theer, “third generatin” networks (“3G")°
(Id. 1 38; Sprint Compl. § 45.) @dar South alleges that, withe move to “fourth generation”
technology (“4G”), “all of the wirkess industry is moving toward . . . 4G-LTE[,] . . . the ‘gold
standard’ of wireless servic€”” (Cellular South Compl.  40.) For the present, however, device
and network incompatibility is a powerful dynanmcthe market for mobile wireless services.
This is especially true for regional carriesach as Cellular South, wah depend on their ability
to buy roaming from the national carriers in artteprovide their customers with nationwide
access. I¢. 1 27, 65.)

Thus, carriers sign roaming agreementaufgptement their networksapacities and so
their customers do not lose service when tragedutside their servicareas. (Sprint Compl.
19 33, 55.) “Verizon and AT&T have large wirelestwork footprints in the United States,”
and “therefore have a higher percentage of on-network calls tharcathiers” so “their
subscribers have less need for roaming. A®&8%d Verizon realize revenue from carriers who
contract for roaming servicewer their networks.” I¢l. § 56.) Implicit in the fact that Verizon

and AT&T have fessneed” is the fact tit they both buy and sethaming, but Sprint’s

39 For example, “AT&T and T-Mobile use GSM-based High Speed Pack Access (‘HSPA’)
technology” for their 3G mobile broadband seeviand “Verizon and Sprint use[] CDMA-based
Evolution Data Optimized (‘EV-DO’).” (Sprint Compl. 1 45.)

0 For its current 4G network, however, Spfinses WiMax technology.” (Sprint Compl.  46.)
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complaint says nothing moréaut their purchasing activitiéS. Nor does Sprint provide any
description of its ow roaming contracts.

Rather, Sprint merely alleges that “[t]herger would raise [its] input costs for
roaming.” (d. Y 183.) Because Sprint is a CDMAar and AT&T and T-Mobile are GSM
carriers, however, Sprint cannot purchase raogrnfiom defendants. In order to justify its
allegation of threatened harm, Sprint positsfibllowing sequence: After the merger, AT&T
will increase its retail wireless rates.

Increasing its retail wirelesstes would give AT&T an incentive to increase its roaming

prices, and increasing its roamgiprices to its rivals woulsupport higher il prices.

With AT&T setting higher prices, Verizon walilhave an incentive to increase its retalil

prices and also to raise its roamingd¢o CDMA carriers, including Sprint.

(Sprint Compl. § 185.) Even accepting for the montleat the acquisition will prompt AT&T to
raise its retail rates, there remain three asswmpthat underlie this scenario for which Sprint
allegesno factual basis: First, that AT&T’s increed retail wireless ragewvould give it “an
incentive to increase” the rat@ charges its competitorsrfmaming; second, that Verizon
would match AT&T'’s increase in retail rates mathhan keep its prices low to attract new
customers; and third, similar to the first, tN&rizon’s increased retaiireless rates would
prompt it to raise its roaming fees to Sprint.

When counsel for Sprint was asked atl @rgument to explain where the complaint
alleged facts to support these assumptions, codigsebt cite facts and instead referenced a

“basic economic principle” and amtitrust Law Journahrticle upon which Sprint relied for its

discussion of customer foreclosur@.0/24 Tr. 76 (“[T]his is d@asic economic principle. It's

“11n court, counsel for AT&T represented thewven AT&T needs roaming. In fact, we are [a]
net buyer of roaming from Cellular South.” (28/11 Tr. 50-51.) The Court does not consider
this representation for its factuadlue, but rather highlights ds an example of the kind of
information that the complaints omit.

35



cited in the leading economics article, Riordan and Salop. . . . We cited itSgeJoint Opp’n
at 39—40 (discussing the market for backhaul, @I8print is a customer of AT&T’s (citing
Michael H. Riordan & Steven C. Saldpyaluating Vertical MergerA Post-Chicago Approach
63 Antitrust L.J. 513, 557 (1995) (addressing custoforeclosure))).) But the referenced
“principle” is nowhere to béound in the materials cited, since they relate to customer
foreclosure and Sprint is not astamer of either AT&T or T-Molbe in the market for roaming.
Without more, Sprint’s allegatn amounts to mere speculation, agilausible scenario wherein
Sprint would suffer injury-in-fact from the merge8ee Twomb|y550 U.S. at 57Broadcom
Corp, 501 F.3d at 321-22. Defendants’ Motion to DsnSprint is therefore granted as to
Sprint’s roaming claim.

Cellular South, on the other hand, presents roonerete claims to antitrust injury in the
market for roaming when it alleges that, $fbpducing the number of potential roaming
partners, the merger threateitsiith “pay[ing] higher roaming pces.” (Cellular South Compl.
1 27.) The crucial difference is that Cellulau8os Corr Wireless subsidiary, which uses the
GSM transmission technology, has been a roamustpmer of T-Mobile and is currently a
roaming customer of AT&T. Id. § 67.) As such, given that roaming is a necessary input for
Cellular South, the fact that “the removalleMobile from the marketplace would leave only
AT&T as a potential GSM roaming partnerid.(f 68), might be enough to demonstrate Cellular
South’s antitrust standing.

Defendants protest that only “a small fractiorCafllular South’s customer base relies on
roaming technology compatible with AT&T’s afidMobile’s networks.” (Motion to Dismiss
Cellular South at 8.) This is certainly tramd defendants are correct that “Cellular South’s

assertion that AT&T and T-Mobile’s mergeillnevertheless somehow result in Cellular South
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paying higher roaming rates for its CDMA kemwlogy to Verizon has no greater factual support
than the parallel allegation in Sprint’'s complaintld. @t 9 (emphasis deleted).) Cellular South
has not alleged facts that wdidlausibly suggest that anystancrease by the post-merger
AT&T for GSM roaming would hop the technolagl divide to CDMA roaming. Accordingly,
defendants’ Motion to Dismiss Qd@ar South is granted as @ellular South’s CDMA roaming
claims.

Defendants’ Motion is denied, however, as to Cellular South’s GSM roaming claims.
Defendants have cited no case establishidg minimisexception to antitrust injury. Even if
Corr Wireless represents only a small pai€efiular South’s business, Cellular South’s
allegations suggest that its threatefwss from the merger is plausible.

First, Cellular South alleges that regiboarriers’ ability toprocure roaming at
reasonable rates is crucial to their business model: “Reasonable and affordable roaming access
has always been, and continueb¢g a prerequisite for any wiess operator that does not own a
nationwide network. . . . No wireless carrier can survive without accessatonwide network
for voice and data transmissions when the adraistomers are outsidlee carrier’'s service
area.” (Cellular South Compl. $%-65.) Second, Cellular Soutlegies that Corr Wireless had
significant difficulties securing roaming agreements in the p&dty 67 (“AT&T unreasonably
and wrongfully refused a 3G roaming agreenhweith Corr Wireless util very recently, and
even then, offered only unreasonable terms that amount to a constructive refusal to permit 3G
roaming.”).) Third, Cellular South claims th@brr Wireless’s experience was not unique, and
that AT&T has a history of engay in “exclusionary practices.”ld. I 71.) For example,
“Cellular South alleges, on information and be#, that AT&T has engaged in a pattern and

practice of denying roaming agreements to sma#eriers, as part of its efforts to monopolize
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local markets and to injure competitionfd.j Looking to the future, Gilar South worries in
particular about whether it will be ablertegotiate 4G-LTE roaming agreements with the
national carriers. Id. 11 66, 69—-71.). Taken together, thalkegations of threatened price
increases and possible foreclosure suffice to show Cellular Southtsistrétanding to the
extent that it relies on T-Mobilend AT&T for a critical input.

Defendants’ appeal to the fauftFCC regulation of roaming dseaot, at this stage, defeat
Cellular South’s showing. Defenalg argue that FCC regulatioreqquire “all mobile wireless
carriers to provide roaming for monon carrier services to othearriers on a just, reasonable,
and non-discriminatory basis.” (Mon to Dismiss Ciular South at 99 Yet in its complaint,
Cellular South has alleged fatuggesting that AT&T presiiydoes not negotiate roaming
agreements in good faitegeCellular South Compl. § 71)—fcwhich the Court must accept as
true for purposes of deciding defendants’ motibnpmbly 550 U.S. at 556, and facts which

therefore must be heard to questthe adequacy of the FCC's rufés.

*2 Defendants cite 47 C.F.R. § 20.12; Repord &rder and Further Notice of Proposed
RulemakingReexamination of Roaming Obligations of Commercial Mobile Radio Service
Providers 22 FCC Rcd 15817 (200hodified on recon Order on Reconsideration and Second
Further Notice of Proposed Rulemakifgexamination of Roaming Obligations of Commercial
Mobile Radio Service Providers and Otliroviders of Mobile Data Service85 FCC Rcd

4181 (2010); Second Report and OrdREexamination of Roaming Obligations of Commercial
Mobile Radio Service Providers and Otliroviders of Mobile Data Service86 FCC Rcd

5411, 5423, at 23 (201 Byppeals pending, Cellco P’ship v. FCBos. 11-1135 & 11-1136
(D.C. Cir. filed May 13, 2011).

*3Verizon Commc'ns Inc. v. Law Offices of Curtis V. Trinko, 349 U.S. 398 (2004), is not to
the contrary. Infrinko, the Supreme Court noted that, “in certain circumstances, ‘regulation
significantly diminishes the lidihood of major antitrust men.” 540 U.S. at 412 (quotingjown

of Concord v. Boston Edison €815 F.2d 17, 25 (1st Cir. 1990)). But when considering a
motion to dismiss, “likelihood” is not the issutbis Court is concermewith plausibility.

“Asking for plausible grounds to infer” a threagehinjury-in-fact “does not impose a probability
requirement at the pleading stagdxvombly 550 U.S. at 556. Furthermoii&jnko did not
address antitrust standirgge540 U.S. at 416 n.5, and instead d¢dased whether the plaintiff
had stated an antitrust claim on the mer8se idat 417-18 (Stevens, J., dissenting) (“I would
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2. The Market for Backhaul

Backhaul comprises the physical infrastruettidedicated copper, microwave, or fiber
optic circuits—that connects cell sites to theeline network to which wireless calls are
routed** (Sprint Compl. § 58.) “Wireless carmeincluding Sprintdepend on backhaul to
connect their cell sites to theietworks and to the public gehed telephone network.”ld.

1125.)

Imagine a call placed from a cellphone tardline phone. Voice data travels wirelessly
from the device to a cell site (on a given bahdpectrum and via a gecular transmission
technology, as discussed). The datn travels via backhaul frothe cell site to the wireline
network (where the call is rout&)l Once connected to the wireline network, the data finally
makes its way to the recipienpdhone, and the call is completed.

The contemporary market for backhaefllects the recent history of the
telecommunications industry. “For decadesbpto its breakup in 1984, “the Bell System
controlled wireline monopolieacross the country.”ld. 1 5.) Since then, Spitialleges that “the
‘Ma Bell’ descendants, AT&T and Verizon, hakegely reassembled the Bell monopolies under

their joint control.” (d.) Therefore, AT&T and Verian own wires—both the wireline

not decide the merits of the [antitrust] claimless and until such a claim is advanced by” a
plaintiff with antitrust standing.).

4 Backhaul is one form of “special access,” @egulated by the FCC'’s “special access rules.”
(Sprint Compl. 1 58see id.ff 58—62 (criticizing the effecewmess of the FCC'’s regulatory
regime).) At least according to counsel &print, the FCC uses the terms “backhaul” and
“special access” interchangewbl(10/24/11 Tr. 65.) This Couwill do the same: especially
because the FCC'’s regulationsrdu factor into the Court’s atysis, any distinction between
backhaul and special access is not particulatbvemt here. Howevethe fact that Sprint
makes distinct assertions abtaickhaul and special accessd, e.g.Sprint Compl. 11 149,
179-80), without defining the difference betweleem is illustrative of the complaint’s
vagueness with regard to this market.

%> Calls between cellphones aiso typically routed tlmugh the wireline network.
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networks, which they control df]he two remaining [incumbent local exchange carriers
(“ILECs")] of the old Bell Systeni and the backhaul that conngceell sites to those networks.
(Id. 159.) Indeed, Sprint claims that AT&fhdVerizon “are the predominant providers of
[backhaul],” although, crucially, they competéh “some independent telecommunications
firms” that also povide backhaul. Ifl.) Specifically, Sprint allegethat “[o]ver 90 percent of all
special access services in the United Statekiding backhaul, are pvided by the ILECs,
primarily AT&T and Verizon.” (d. 1 149.)

Because it reflects the iratiinheritances from the Bell System and the subsequent
mergers among the Baby Bells, the market fokbaal is geographicallgifurcated. AT&T and
Verizon have distinct traditional service territories, such that they rarely compete with each other
as backhaul providersld( 11 134, 177see alsd0/24/11 Tr. 66 (Counsel for Sprint
representing that “AT&T has [a historicagkcy incumbent monopoly] in [its] half of the
country.”).) AT&T's ILEC territay comprises twenty-two stategSprint Compl. 1 181.) Sprint
alleges that “AT&T has market or monopoly povier backhaul in a number of relevant
geographic markets . . . in its tional service territor[y].” Id. T 151.)

Like Sprint’s claims to antitrust injuriy the markets for mobile wireless devices and
roaming, Sprint’s claim to antiist injury in the market fordckhaul alleges that the proposed
acquisition would increase Sprintssts for a necessary inputd.( 175.) Sprint purchases
backhaul from AT&T. Id. 1 176 (“Sprint pays about $1 billion per year for . . . backhaul,
mostly to AT&T and Verizon.”).) Where thestaims differ, however, is with regard to T-
Mobile’s current role in the market. T-Mobilhile not a potential roaimg partner for Sprint
due to the incompatibility aheir networks, both buys and seltmming. With regard to

backhaul, by contrast, T-Mobile only a fellow purchaser.
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Sprint cannot allege, theretgrthat the proposed tractian would be a merger-to-
monopoly. By acquiring T-MobileAT&T will not gain any bakhaul infrastructure, and the
merger would not lead immediatelyitcreased concentration among backtsaypliers Sprint
gets there in a roundabout way, though, by alleging first that the acquisition will decrease the
number of backhayurchasers Sprint quotes an industrysasiation filing before the FCC
stating that “AT&T has indicated that it will move T-Mobile’s backhaul traffic on to its own
transport network wherever possible.1d.(f 181.) The same filing states that T-Mobile
currently sources backhaul “for approximately @)cent of its cell sites™ from independent
providersj.e., not AT&T and not Verizon. Id. 1 181;see id.f 178—79 (describing T-Mobile “as
a purchaser of backhaul witrsrong interest in obtaining séces from alternative backhaul
providers” and as a source dfusiness opportunities for compgete providers”).) When the
merger eliminates that demand, Sprint’s thegwgs, independent providers will exit the market
and the incentives for entry by n@noviders will be diminished.Id. 11 152, 178-79.) At the
end of this chain of events, the market for backhaul is more concentrated and Sprint will suffer
harm when AT&T and Verizon, no longer checked bglrsuppliers, are able taise their rates.
(Id. 1 175.)

It bears repeating that, as has bestablished and as defendants conceeleReply at
2), such an injury would be of the type thia antitrust laws are designed to preVénSee

Section lI(A)(2),supra) Having satisfied the second compahof antitrust injury, if Sprint

¢ The parties’ disputes as to the applicatiocaxes finding antitrust standing when a competitor
raises its rivals’ costs by means of an antipetitive act are therefore beside the poiBeg

Joint Opp’n at 39—-44 (citingnter alia, Ford Motor Co. v. United State405 U.S. 562 (1972);
AlliedSignal, Inc. v. B.F. Goodrich Gdl83 F.3d 568 (7th Cir. 1999)ucas Auto. Eng’g, Inc. v.
Bridgestone/Firestone Inc140 F.3d 1228 (9th Cir. 1998)); Rgm@t 16—17 (disputing plaintiffs’
characterization dford Motor Co).)
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stated a claim to threatened injun-fact in the backhaul mark#état was plausible on its face,
Sprint would succeed.

As it stands, Sprint’s claims fail. Spriftegges no facts to support its theory that the
elimination of T-Mobile as a pahaser of backhaul will increagoncentration among backhaul
sellers by putting the independgmbviders out of business. 8 might have described the
independent providers (bgore than just nameéeSprint Compl. 1 149)) and the local markets
where T-Mobile’s presence as an independentiaser ensures their survival. Crucially, Sprint
might have provided even rough estimates efglrcentage of the independent purchasers’
business that T-Mobile represeftsSprint's complaint, howevesays nothing about the sell
side of the market apart from its statemeatmrding AT&T's and Verizon’s present market
power and its claims about barsdo entry and expansionSde id{{ 149-51, 177-79.) The
Court therefore has no means by which to assegdahbsibility of the sceario Sprint suggests.
That the scenario is extreme—positing that therélase in demand after T-Mobile’s elimination
as a purchaser will be so sigodint as to be lethal to thedependent providers, leading to a
priceincrease whereas demand decreases usually coincide withgereases-only makes
the Court’s task more difficult. At the pleadingtage, Sprint need not supply “detailed factual
allegations,” and yet it must state facts sufficientraise a right to relief above the speculative
level.” Twombly 550 U.S. at 555. Because its complaint leaves so much to conjecture, Sprint
fails to adequately allege a threatened injuryaict-in the backhaul market. Defendants’ Motion

to Dismiss Sprint is granted &s Sprint’s backhaul claim.

" That T-Mobile relies on independent providers for 20 perceits bfickhaul needs, (Sprint
Compl. 1 181), is irrelevant to how much thdependent providers rely on T-Mobile as a
customer.
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CONCLUSION

Time and again, the Supreme Court has emphagia¢da district court must retain the
power to insist upon some specificity in pleaglbefore allowing a potentially massive factual
controversy to proceed.’1d. at 558 (quotingAssociated Gen. Contracto459 U.S. at 528
n.17). Itis no accident that aintist cases provoke these recitations.

While perhaps “elusive?® the antitrust injury requireent not only aligns private
antitrust enforcement to the aimkthe antitrust laws; it alsperforms the more conventional
function of only allowing plaintiffs to proceesh claims made facially plausible by the
allegation of sufficient factsld. at 570;see NicSandb07 F.3d at 451. It is unsurprising,
therefore, that establishedepedent forecloses competitors’ claims that challenge a proposed
transaction’s effect on competition without suffidigralleging the threat of an injury-in-fact
that they face and that is “of the typesthntitrust laws were digned to prevent.”Cargill, 479
U.S. at 113 (quotin®runswick Corp.429 U.S. at 489). Such claims belong to the government.
But where private plaintiffs have successfullggded antitrust injury, the fact that they are
defendants’ competitors is no batf. id. at 120-22 (rejecting the government’s proposed per se
rule denying competitors standing to challeagquisitions on the basis of predatory pricing

theories)'

“8 Blue Shield of Va. v. McCread457 U.S. 465, 477, 478 (1988keRonald W. Davis,
Standing on Shaky Ground: The Strangely iZzRi®octrine of Antitrust Injury70 Antitrust L.J.
697 (2003).

49 “[T]he scheme of the [Clayton Act] is sharply distinguish between Government suits, either
criminal or civil, and private suits for injunctivelief or for treble damages. Different policy
considerations govern each of these. They pnageed simultaneously or disregard of each
other.” United States v. Borden G847 U.S. 514, 518-19 (1954 ¢t alteration in the

original) (quotingUnited States v. Bendix Home AppliancdsF.R.D. 73, 77 (S.D.N.Y. 1949)
(Rifkind, J.)).
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Defendants’ Motion to Dismiss Sprint aktbtion to Dismiss Cellular South are both
denied insofar as they altenge plaintiffs’ claims to antitragnjury with regard to the proposed
acquisition’s effects on the market for mobile wireless devicgseSection II(A)(2),supra)
Defendants’ Motion to Dismiss Cellular Souttdmnied insofar as it attacks Cellular South’s
antitrust standing to pursue claimegyarding the role of CoWireless as a purchaser of GSM
roaming. §eeSection II(B)(1),supra) Defendants’ motions agranted as to plaintiffs’

remaining claims.

Is/
ELLEN SEGAL HUVELLE
United States District Judge

Date: November 2, 2011
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