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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Plaintiffs, ))

V. )) Civil Action No. 11-1695 (RBW)
DISTRICT OF COLUMBIA ))
Defendant. ))

)

MEMORANDUM OPINION

The plaintiffs in this civil caseM.O., through her parents, Elizabeth Seymour and Robert
Ourlian allege that thelefendant, th®istrict of Columbia(“District”), failed to provile M.O.
with the free appropriate public education (“FAPE"Whbich she is entitlednder the
Individuals with Disabilities EducatioAct (“IDEA”), 20 U.S.C. 88 1400 (2006 omplaint
(“Compl.”) 19174-80. Theparties filedcrossmotions for summary judgment, abhited States
Magistrate Judg@ohn Facciola issued a Report and Recommendation recommending that both
motions be denied and that the matter be remanded tedhni@dpofficer. Report and
Recommendation (“R&”) at 26. Currently before the Couarethe parties’ objections to
Magistrate Judge Facciola’s Report and Recommendation. After camegitleratiorof the

parties’ arguments and the administrative recdite Court concludes for the reasons that follow

! In addition to the submissions already identified, as well as Magistraje Fadciola’s Report and
Recommendation (“R&R”) and the Administrative Record (“AR”), the Counsaered the following submissions
by the parties in rendering its decision: (1) the Plaintiffs’ Motion for i@any Judgment (“Pls.” Mot.”); (2) the
Defendant’s Cross Motion for Summary Judgment and Opposition to FH&iNtdtion for Summary Judgment
(“Def.’s Mot.”); (3) the Plaintiffs’ Opposition to Defendant’s Cross Motion fonuary Judgment and Reply to
Defendant’s Opposition to Plaintiff’'s Motion for Summary Judgments(*®ross Opp’n”); (4) the Defendant’s
Reply to Plaintiffs’ Opposition to Defendant’s Motion for Summary Judgrti®df.’s Cross Reply”){5) the
Plaintiffs’ Objections to the Report and Recommendations (“Pls.” Ob@)the Defendant’s Opposition to
Plaintiffs’ Objections to the Magistrate’s Report and Recommenddet.(s Opp’'n”); (7) the Defendant’s
(continued . . .)
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that it must accephe Report andRecommendatigrdeny both motions for summary judgment
without prejudiceyacate the hearingfecer's deermination and remand the atter to the
hearingofficer for further evaluation of the evidence.

. BACKGROUND

The fullfactualbackground of thiaction haslready been laid out in great digin
Magistrate Judge FaccicdaReport and Recommendati@eeR&R 1 £134, andhe parties
have not objected to the findings of fact contained thesemgenerallyPls.” Obj.; Def.’s
Opp’n; Def.’s Obj.; Pls.” Opp’n; Def.’s Reply, and thils Court will not repeat all of those
facts again here. The following facts are relevant to the paotigsctions.

M.O. began receiving speech therapy when shetwasind a half years old, and
continued that thapy as well as occupational therapy while attenginegchool at the Franklin
MontessorSchal. R&R 11 58. At the recommendation of M.O.’s speech therapist, she
subsequently attended the Maddux Schechlnse of its small class sizek, {1 310, which
consisted of twelve children and at least three staff teadtlefs]11.

Over several months late 2009 and early 2010, several professionals conducted
evaluations of M.O.:

o Dr. Paula Elitov conducted a psycho-educational evaluation of M.O. on

October 29, 2009, November 9, 2009, and November 16, 2009, in which she diagnosed

M.O. with a learning disability, not otherwise specified (NOS), and attentiacitdef

(. . . continued)

Objections to the Magistrate’s Report and Recommemd#tDef.’s Obj.”); @) the Plaintiffs’ Opposition to
Defendant’s Objections to the Report and Recommendations (“Pls.hQp®) the Defendant’'s Reply to
Plaintiffs’ Opposition to Defendant’s Objections to the Magistrate’s ReggmlRecommendation (“Cfés Reply”);
and (10) the plaintiffs’ Notice of Supplemental Authority.



disorder, primarily the inattentive typéd.  15. Among other educational suppos,

Elitov recommended a “small group setting” for M.@. § 15.

. Dr. Larry Silver conducted a psychiatric evaluation of M.O. on February

8, 2010, id. 1 16, and recommended that “[b]ased on the recommendations of the full

faculty at the Maddox [sic] Sdol, [M.O.] should continue next year in an intensive

special education program that can address her learning, language, and motor

disabilities” Id. 1 17.

. Beth CiangiulliLevy, a Speecth.anguage Pathologist, issued a speech and
language reassessment sumary for M.O. on March 2, 2010, which recommentiext

M.O. continue with weekly speech and language ther&hyy 18.

o Allison Misttrett of Leaps and Bounds Pediatric Occupational Therapy

evaluated M.O. on March 29, 2010, and April 1, 2010, and recommended that M.O.

receive “individual occupational therapy services 1-2 times per week for 1 haal

that the therapist should be “trained and certified in sensory integthBospy'” 1d.

19 (citation omitted)

ThelLab School, a private, special education school, Compl. §i&;onducted an
Intermediate Speech and Language Assessment of M.O. on June 10 and 11, 2010, and proposed
an Individualized Education Program (“IEP”) for the 2010-2011 school year. R&R Th&l.
assessment was conducted by Kathryn Riverso, a Speeguage Pathologistd. 11 2122.
Sheconcluded that M.O. would do best in a classroom walsthall teachestudent ratip
specialized teachers and instructinathodqe.g., hand®n, kinesthetic learning), and speech-
language therapy and other related services in eoptifiormat and integration of these services

within the classroori. 1d. § 22 (citation omitted).



Theplaintiffs completed th®istrict’s PrivateReligious Student Refedréor Special
Education Services form on June 16, 20107 id3 and subsequently notified Dr. Shellie Wood,
the Special Education Coordinator at Janney Elementary S¢anheyElementary), the
public elementary school in their area, that thveaytedto convene a multidisciplinary team to
address M.O.’s educational disability and her need for special education, id. fi 2dly @5,
2010,before a multidisciplinary team was conventbe, plaintiffsinformed Dr. Wood that M.O.
would not be attending JannElementaryfor the 2010-2011 school year, but would instead
attendthe Lab Schoolld. § 26. At Dr. Woods requestthe plaintiffs permitted members of the
multidisciplinary teanto observe M.Qat the Lab Schophnd alsgermitted Districofficials to
obtain information about M.O. from the Maddux Schaddl. 71 27-29.

Dr. Wood received M.O.’s 2009-2010 School Progress Report from the Maddux School
after it was sent to her on September 13, 201&hich the head teacher at Maddux stated that
M.O. “works best in small groups and benefits from sitting next to a teacher wheelaher
maintain her focus and reassure her about interfering con¢etdsy 30(citation omitted) A
multidisciplinary teammeeting was heldn September 21, 2010, and on October 5, 200,

Lab School issueits IEP for M.O. Id. 11 31-32. Dr. Wood received M.® academic scores
and the Lab SchodEP, whichweresent to her on October 15, 2011d. § 34.

Deborah Lahreloyner,aDistrict Psychologist, observed M.O. at the Lab School,
reviewed multiplereports, including thogerepared byboctors Elitov and Silver, arttiereafter
issued a Review of Independent Educational Evaluation report on October 25, 2010, in which
she recommended that M.O. “continue to reeespecialized instruction in all academic areas

due to weaknesses in multiple areas of functioriing: { 35(citation omitted)



Dr. Wood issued a Prior Written Notice form on November 1, 26tafing that M.O.
met the criteria to be identified as a student with a disability uhééDEA and that she
requiredspecial education and similar servicéd. 1 38. On November 17, 2010, the same day
as M.O.’snextmultidisciplinary team meeting,iDWood issued a Prior Written Notice which
stated
[The District] offers & proposes placement in [M.O.’s] neighborhood school
Janney Elementary in accordance with the Least Restrictive Environment
[(“LRE")] of IDEA. [The District] rejects the parent[stequest for [a] full time
special education separate school setting as that would deny LRE. Janney can
provide all requirements in [the] IEP by providing placement in a generalized
class with inclusion support and instruction in a separate class fediaon in
reading[,] writing and math. A dedicated aide will provide small group
instruction as needed.
Id. T 40. TheDistrict also issued an IEP for M.O. on November 17, 2@t0ch providedfor a
set number of hours per week of specialized trgimnvarious subjects in both a “General
Education” and an “Outside General Education” setting, as well as “the suppouiletirad
dedicated aide” for M.OAR at 6 R&R § 42 Despite the issuance of tBestrict’'s IEP, M.O.’s
mother did not remove hé&om the Lab School due to concerns that M.O. would be unable to
handle the pace of the classroom, the noise, and the large claasJsimaey Elementaryd.
46.
In March 2011the plaintiffshired Amy Mounce, an Educational Consultaietconduct
a comparisometweerthe District'sproposed program and M.O.’s then current educational
program at the Lab Schoold. 1 47. Mounce concluded that M.O. benetifrom a special
education program with a low studdetcher ratio, that the Lalelsol provided such an
environment and the proper educational supports, that M.O. could become overly reliant on the

use ofa dedicated aide, and ttiae Districts proposegrogramdid not provide sufficient

behavior supports for M.Old. The plaintifis subsequentlifled an administrativ®ue Process



Complaint Noticewhich presented three questions concernindthtict’'s November 17, 2010
IEP, id. 1 48 AR at 260, specifically:
1. Did [the District]jdeny [M.O.] a FAPE by failig to develop an appropriate
IEP for the 2010/2011 school year?

2. Did [the District]deny [M.O.] a FAPE by failing to propose a proper placement?

3. Is The Lab School of Washington a proper placement for [M.O.]?

AR at265. Thehearingofficer, Bruce Ryan, issued a Pirearing Order in June 2011, which
confirmed that the parties had agreed during ehpeging conference that the case presehied
same three issues enumerated in the plainétfgiinistrativeDue Process Complaint Notice.
R&R 1 55; AR at 24-96.

During the course of thedministrativedue proceskearing, two expert witnesses
testified thatM.O. required a fulime special education program, that the use of difu#
dedicated aide would be inappropriate and unnecessary, and that the Lab School was able to
provide M.O. with the required educational supports, while Janney Elementary wastardible
so. R&R 11 5973 (discussing the testimony of Dr. Jennifer Durham, who holds a Ph.D. in
education focusing on special education, and educational consultant Amy Mokives)ther
expert witnessetestified that they believed thistrict’'s November 17, 201EP was
appropriate, and each specifically stated shat approved of the component of the IEP that
called for a fulltime dedicated aide for M.Qd. 1Y 7#129 (discussing testimony of Janney
Elementary social worker Maureéeventhal; Janney Elementary speech language pathologist
Toni Wills; JanneyElementaryprincipal Norah LycknellJoyner; andDr. Wood). In their
written closing argument, the plaintiffs asserted that the District officialsdiled to review all

of the information concerning M.O. that M.O.’s parents had submitted to them. AR at 10.

Thehearingofficer issued s determinatioron July 7, 2011which stated



The November 17, 2010 IEP provides extensive special education and related
services in a combination setting that appears to reflect reasonable judbgents
the educational professionals and other membenseoStudent’s IEP team as to

how to serve her unique educational needs in the least restrictive environment,
based on the information available to the team as of that {iEte. District] has

also offered an educational placement that can implement theafidPis
otherwise appropriate to meet the Student's demonstrated needs. As such, this
program and placement are reasonably calculated to provide meaningful
educational benefit. No more is requiredtbg District]under the IDEA.

Id. at 310. Theheaing officer further determinethat the plaintiffdhad waived the issue of
whetherthe Districthad failedto review informatiorabout M.O. submitted by her parents
because they did not raise tisgue in their administrativdue process complainid. at 10.

On September 20, 201the plaintiffs filed a complainn this Court seekindeclaratory
and injunctive relief andlleging thathe District “failed to provide M.O. with the [FAPE] to
which she is entitled under the [IDEA].” Compl. {1 1. The plaintiffs also contended &t “[t
Hearing Officer who decided this action compounded the IDEA violation when he failed t
render a fair or complete decision” and that

the Hearing Officer literally ignored significant evidence in the recaied to

reference in any way the faulty schedule given[ttwe District] to the parents,

failed to rule on the school system’s blatant disregard of M.O.’s documentation of
the extent of her disability, and summarily dismissed the deleterious effeats
oneto-one aide on M.O.’s independence and continued development.

Id. They alleged further that

[tlhe Hearing Officer erred in issuing a Decision that concluded that thy [IE

offered by|[the District] in November of 2010 for the 204D11 school year

constitutel a FAPE that could be implemented at the proposed school placement.

The Hearing Officer similarly erred in determining that the parents were not

entitled to receive tuition reimbursement for the 2Q0Q1 school year.”
Id. 7 2.

The parties filed cres motions for summary judgment, which were referred to Magistrate

Judge Facciola for a Rep@md RecommendationMagistrate Judge Facciola agreed with the



hearing officer'sdetermination that because the plaintiffs did not raise the issue of whether the
District failed to review information on M.O. submitted by her parents in gmninistrativedue
process complaint, they could not raisattbsue at the administrativizie process hearing.
R&R at 24. MagistrateJudge Facciolalsofound that thdeaing officererred by failing “to
grapple with all of the evidence before him” dngdfailing “to explain why he accepted [the
District’s] position that M.O. could secure some educational benefit from placement inral gene
education setting” and subseqtlgmejectedthe evidence to the contrarid. at 25. He thus
recommended that both motions for summary judgment be denigbadridematterbe
remanded to thedaringofficer “for further evaluation of the evidence before him, particularly
that evidence that contradicted his conclusion that M.O. could benefit from the geneatibeduc
setting proposed bjghe District]” Id. at 26.

The partiesubsequently filed objections and oppositions to the Magistrate Judge’s
Report and Recommendation, which are the subject of this memorandum opinion.

II. STANDARDS OF REVIEW

A. Objections to Report and Recommendation

Federal Rule of Civil Procedure 72(b) governs the Court’s resolution of objections to a
magistrate judge’s report and recommendation on dispositive mofitvedRRule providesthat
“[t]he district judge must determine de novo any part of the magistrate jutigptssition that
has been properly objected to. The district judge may accept, reject, or moddgdahenended
disposition; receive further evidence; or return the enatt the magistrate judge with
instructions.” Fed. R. Civ. P. 72(b)(3). In their objectidheparties may not present new
issues or arguments to the district judgeher,“only those issues that the parties have raised in

their objections to the Magistrate Judge’s report will be reviewed bgdhis. . . . Furthermore,



objecting to only certain portions of the Magistrate Judge’s report ‘does notverefidéhe

objections one may have.” Aikens v. Shalala, 956 F. Supp. 14, 19-20 (D.D.C. ¢®&r(s

omitted). And “when a party makes conclusory or general objections, or simply reiteraites hi
original arguments, the Court reviews the Report and Recommendation only farohea

Alaimo v. Bd. of Educ. of the TNalley Cent. Sch. Dist650 F. Supp. 2d 289, 291 (S.D.N.Y.

2009).
B. Rule 56 Motion for Summary Judgment

Summary judgment is proper where the pleadings, discovery, and affidavits dateonst
“that there is no genuine issue as to any material fact and that the [movyjgspanttled to
judgment as a matter of law.” Fed. R. Civ. P. 56(a). The moving party has the indieh ladir
“informing the district court of the basis for its motion, and identifying thoseogosrof [the
pleadings or other parts of the record] . . . whiidielieves demonstrate the absence of a genuine

issue of material fact.'Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). In assessing

motion for summary judgment, “the Court must draw ‘all justifiable inferences’ indghe

moving party’s favor ath accept the nemoving party’s evidence as trueBanks ex rel. D.B. v.

District of Columbia 720 F. Supp. 2d 83, 87 (D.D.C. 2010) (Walton, J.) (qQuoting Anderson v.

Liberty Lobby, 477 U.S. 242, 255 (1986)). Nevertheless, the non-moving party cannot rely on
“mere allegations or denials,” but “must set forth specific facts showatdtbre is a genuine

issue for trial.” Burke v. Gould, 286 F.3d 513, 517 (D.C. Cir. 2002) (quoting Anderson, 477

U.S. at 248) (internal quotation marks omitted). Furthermore, “in ruling on crossas &or
summary judgment, the court shall grant summary judgment only if one of the movieg art
entitled to judgment as a matter of law upon material facts that are not genispekgd.”

Shays v. FEC, 424 F. Supp. 2d 100, 109 (D.D.C. 2006) (citation omitted).



In reviewing ahearingofficer’s decision in an IDEA case, the Court “(i) shall receive the
records of the administrative proceedings; (ii) shall hear additionadresadat the request of a
party; and (iii) basingts decision on the preponderance of the evidence, shall grant such relief as
[it] determines is appropriate.” 20 U.S.C. 8§ 1415(i)(2)(C). The Court’s increasedigutiho
hear additional evidence aa@ply the preponderance of the evidence standdadhiy suggests
[that] less deferencead to be accorded to thedringofficer's determination] than is

conventional in administrative proceeding&éid ex rel. Reid v. Distriadf Columbia, 401 F.3d

516, 521 (D.C. Cir. 2005) (quotirkerkam v. McKenzie862 F.2d 884, 887 (D.C. Cir. 1988))

(internal quotation marks omitted). However, the “party challenging the &drative
determination must at least take on the burdgrecduading the court that the hearifiicer

was wrong.”1d. (quotingKerkam 862 F.2d at 887) (internal quotation marks omitted). If “no
additional evidence is introduced [by the parties] in a civil suit seeking revigam of
administrative decision], a motion for summary judgment operates as a motion faejudg

based on the &ence comprising the recordThomas v. Digict of Columbia, 407 F. Supp. 2d

102, 109 (D.D.C. 2005) (citing 20 U.S.C. § 1415 (i)(2)(Bistrict of Columbia v. Ramirez, 377

F. Supp. 2d 63, 67 (D.D.C. 2005)).
[ll. LEGAL ANALYSIS
A. Waiver of Issue in Due Process Complaint
The plaintiffs object to the Magistrate Judge’s conclusion that because thegt dan
theiradministrativeDue Process Complaint Noticaise the issuef whetherthe Districtfailed
to examine all of the information that the plaintiffad provided to the IEP teathge plaintiffs

could notraise that issuat the due procesglministrativenearing. Pls.” Obj. at 13.

10



The IDEA’s implementing regulations make clear that schools must considenation
provided by a child’s parents when conducting evaluati@ee34 C.F.R. § 300.304(b)(1) (“In
conducting the evaluation, the public agency nuiste a variety of assessment tools and
strategies to gather relevant functional, developmental, and academic irdaraisout the
child, including information provided by the parent.”). Bug IDEA provides alsahat “[t]he
party requesting the due process hearing shall not be allowed to raisatsteedue process
hearing that were not raised in the notice . . . unless the other party agrees atheMiss&.C.

8 1415(f)(3)(B; see als®@4 C.F.R. § 300.511(d)The party requesting the due process hearing
may not raise issues at the due process hearing that were not raised in theehsecproplaint .
. . unless the other partgr@es otherwise)”

Here, theplaintiffs filed theiradministrative Due Process Complaint Notice in April
2011,challengingheDistrict's November 17, 2010 IEP. And as noted aboveadneinistrative
Due Proces€omplaint Noticeand the hearing officex PreHearing Orderdentifiedthesame
three issuesoncerning the IEP and its developmeBeeAR at 260-66; 294-96Neither the
administrativeDue Process Complaint Notice nor e Hearing Ordementionedhe issue of
whetherthe District failecto considethe totality of thanformation and evaluations provided to
the IEP teanby M.O.’s parents. Accordingly, the Court finds that the plaintiffs watked
ability to raisethe issue nov. See20 U.S.C. § 1415(f)(3)(BB4 C.F.R. § 300.511(dee also

District of Columbia v. Pearson, 923 F. Supp. 2d 82, 8{E8B.C. 2013)(finding that where an

issue “was not raised in the due process complaint . . . was not identified as an issu@eluring

2|n any event, the administrative record suggests that ‘[Bfgtrict] members” of M.O.’s multdisciplinary team
“reviewed the evaluations submitted by the parent and agre#&fdihe conclusions and recommendations therein”
before they “proceed[ed] with developing [the] IEP.” AR at 94. But efvreiDistrict officials did noteviewall

of the information provided by the parents, the hearing officer had e isformatioravailable to him during the
hearing. Accordingly, and as discussed in further detail below, thenexdficer should have taken it into account
when reviewing the plaintiffs’ case.

11



pre-hearing conference . . . nor was it mentioned in thénpaging order,” the issumuld not be
raisedsua spontéy the hearing officefollowing the due process hearing in the hearing ofcer
determinatioh

The plaintiffs contend that “the issues that were beforgearing[o]fficer, including
whetherfthe District]denied M.O. a FAPE by proposing an inappropriate IEP and placement,
are directly related to the failure of the [IEP] team to consider the padamisimentation,” and
thus the “issues are intertwined.” PIs.” Mot. at .5, (citation omitted).In advancing their

position, theplaintiffs rely on_Gellert v. Districbf Columbia Public Schools, casen which

another member of this Court found thatearing officeerred in concluding that the issue of
the appropriateness the IEPhad beemwaived 435 F. Supp. 2d 18, 23-24 (D.D.C. 2006he
District® in Gellert“argue[d] that thdh]earing[o]fficer was only asked to consider whether
Wilson could implement the . . . IEP, not whether the underlying IEP was adequate de provi
educational benefit” to th&tudent.1d. at 23. The Court found the argument “unpersudsiuve,
part because “sincedlvery beginning of the administrative process, [the] [p]laintiffs ha[d]
objected to the failure of the . . . IEP to include” appropriate accommodatthnBy contrast,
the plaintiffs here admit that they did not raise the issue until it was raideshaiministrative

due process heariffgPls.’ Obj. at 1.

% The named defendant @ellertwasthe District of Columbia Public Swols(“DCPS”) rather than the District of
Columbia itself. However, “[c]ourts in this District have heldnumerous recent occasions that DG$$n sui
juris—that is, norsuable as an entity separate from the District of ColurniBéue v. Districtof Columbia, 850 F.
Supp. 2d 16, 22 (D.D.C. 2012) (collecting casé&ther, “[tlhe proper party against whom [a] [p]laintiff must
bring her claims is the District of Columbia itselfid. at 23.

* Further, unlike the substantive issueSigllert, theissue that the plaintiffs raise this casés procedural. Here,

the plaintiffs seek to ensure that the District followed the proper proeeduad reviewed the appropriate evidence.
Such procedural issues are alwpysperlyconsidered by the hearing officer. And if, as the plaintiffs allege, “there
is no indication that the school officials’ expertise has been broudpeiatoon the individual needs of the
handicapped child[,] . . . the deference [the hearing officer should] gvéahtle commensurately lower.”

McKenzie v. Smith771 F.2d 1527, 1535 n.17 (D.C. Cir. 1985) (citing Davis v. Dist. of Columbia Bd. of Bz

F. Supp. 1102, 1009 (D.D.C. 1981)).

12



B. The Hearing Officer’s Failure to Consider All the Evidence

The District“objects to the [Report and Recommendation’s] conclusion that the hearing
officer failed to consider all of the evidence before him, objects to the reamhecheemand,
and maintains thatsummary judgment is appropriatBef.’s Obj. at 1.

Although thelDEA provides naspecific guidance concerning what specificatiyst be
included in ahearing officersdeterminationit states thata decision made by a hearing officer
shall be made on substantive grounds based on a determination of whether the chid eecei
free appropriate public education.” 20 U.S.C. § 1415(f)(3)(E5¢@; als®@4 C.F.R. §
300.513(a)(1) (“[A] hearing officer’s determination of whether a child receiveiRE must be
based on substantive grounds.”). Thstrict of Columbia Public School®ue Process Hearing
Operating Procedurdartherelaborataupon the requirements of thearing officer’s
determinationand providehat“[t]he Hearing Officer's Determination must . . . include findings

of fact and conclusions of law; identify who prevailed on what issue; and specifyhetsathool

system, the parent(s), and the child are expected to do to carry out the de@sstnct of

Columbia Public School3he Special Education Student Hearing Office Due Process Hearing

Standard Operating Procedures 8§ 1003 (emphasis added).

To be surg“[a] court must give ‘due weight’ to tl{bearing officer’'s degrmination]and
‘may not substitute its own notions of sound educational policy for those of the school

authorities.” Turner vDistrict of Columbia, F. Supp.2d__, , 2013 WL 3324358, at *3

(D.D.C. 2013) (quoting S.S. v. Howard Rd. Acad., 585 F. Supp. 2d 56, 63 (D.D.C. 2008)).

However, fess deference is to be accorded to[llearing officer’'s determination] than would
be the case in a conventional administrative proceeding. . . . Thus, a court may notslynply

on the Hearing Offiaés exercise of discretion,’ for a decision ‘without reasoned and specific

13



findings deserves little deference.ld. (quotingReid 401 F.3cat521). Sowhile a certain
amount of deference should be accorded to the knowledge and expertiseeairihgadfficer,
courts will accord less deferené¢he hearing officer’'s determination lacks reasoned and
specific findings

TheCourt’s review of thdnearingofficer’'s determinationn this case reveatiat the
determination lacksufficiently detailedeasoning The determination stateseonclusory
fashion that the “program and placement [outlined in the November 17, 2018réEP]
reasonably calculated to provideeaningful educatial benefit.” AR at 9-10. In the face of
extensive evidence to tloentrary, including evaluations from Doctors Paula Elitov and Larry
Silver, assessments of Kathryn Riverso and Amy Mouand;testimon of DoctorJennifer
Durham and Amy Mounce, the Court is not convinced that the November 17, 2010 IEP was not
inappropride.

Unlike other cases where the plaintiffs alone testified in support of theirqrysie,

e.qg, Kerkamv. Superintendent, 931 F.2d 84, 88 (D.C. Cir. 198&)e several educational

professionals provided support for the plaintiffs’ position. The hearing officet&srdination
does little toaddresghe concerns raised Ilyose professionald=or example, in addressitige
plaintiffs’ argument that M.O. “requires selbntained sp&al education,” the hearing officer
responds, with no citation to the administrative record or his findings of fact, imgdtadt “a
public school program that incorporates sufficient support mechanisms and servioes/

well be an adequate (anekk restrictive) alternative.” AR at 10. And in response to the
plaintiffs’ argument that the Distri¢tfailed to consider the recommendations of professionals,’
as reflected in [M.0O.’s] various evaluations, in developing the IEP,” the heafiografates

only that the Districdid in factconsider the recommendationid. at 1311. There is no

14



discussion of the adequacytbt District'sconsideration of the recommendations, or why the
District’s review of the evaluationsascredited over those tiie plaintiffs’ witnessesid.
Because the Coufinay not substitute its own notions of sound educational policy for
those of school authoritiesTurner,  F. Supp. 2d at __, 2013 WL 3324358, athf& Court
finds thaton the record before ‘it remar for further consideration of the evidence, and for
further findings of fact and conclusions of law, is the only vehicle by which reoasgistent

with the applicable statutory scheme can be accomplisgdidns Pub. Charter Sch. v. Howe

ex rel. A.H, 512 F. Supp. 2d 55, 57-58 (D.D.C. 2007) (remanding case where hearing officer

made “no findings with respect to the basis upon which she credited . . . testimony” and

“elsewhere . . . relie[d] upon speculation@eslsolowa v. FCC, 218 F.3d 756, 760 (D.C. Cir.
2000) (remanding case for further consideration because the Commissidndatiress the

petitioner’s argument); Frizelle v. Slatdr11 F.3d 172, 177 (D.C. Cir. 1997) (“[T]he [agency’s]

decision did not respond to two of [petitioner’s] arguments, which do not appear frivolous on
their face and could affect the [agency’s] ultimate disposition”).>
V. CONCLUSION
For the foregoing reasons, the Cowilt adopt Magistrate Judge Facciola’s Report and

Recommendatiordery the parties’ motions for summary judgmevecate the hearindfacer’s

® The defendant argues, Def.’s Reply at 2, that this Court shoulevfakitecisionauthoredby another member of

this Court in which he refused to vacate and remand a hearing officersghetion because the determination was
“sufficiently detailed to permit the district court to understand the basikddrdaring officer’s resolution ofgh
parents’ claims . ... and even if th[e] Court granted his assessmdetanence, the administrative record fully
support[ed] his conclusions,” Anderson v. Dist. of Columbia, 606 F. Supp. 2d 84, @.D.C. 2009)Leon, J.).
Thestandard that th€ourt applied irAndersonis no different than that applied here. Anderson the Court
observed thiathe IEP’s “attributes alignf§ almost exactly with those recommended by [the student’s] educational
advocate,” whereate plaintiffs rested thewbjections“on a single visit” to the school that the student was to
attend. 1d. at 92. On the contrary and as discussed above, the administrative recwdasdhpresents a wealth of
evidence on both sides of tlelger and thus the hearing officer nusore adequately explain his reasorfimg
choosing one position over the other
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decision, and remand tineatter tothe hearingofficer for further evaluation and in particular to
explain why certain evidence was credited in lieu of other conflicting evidence.
SO ORDERED this 3Gh day of September2013°

REGGIE B. WALTON
United States District Judge

® The Court will contemporaneously issue an Order consistenthigtiviemorandum Opinion.
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