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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ROSEMARY MCBRIDE HAINEY
Paintiff,
2 Civil Action No. 11ev-1725(RLW)

UNIT ED STATES DEPARTMENT
OF THE INTERIOR ,

Defendant

MEMORANDUM OPINION

Plaintiff Rosemary McBride Hainey (“Haineybrings this action challenging the United
States Department of the Intefgresponse to her request under the Freedom of Information Act
(“FOIA™), 5 U.S.C. § 552. This matter is now before the Court on the parties’ Cross-Motions for
Summary Judgment (Dkt. Nos. 12, 14)pon careful considetion ofthe parties’ briefing and
the entire record in this case, the Court concludes, for the reasons setarththat Hainey’s

Motion will be DENIED and that the Department’s Motion will BRANTED.

BACKGROUND

According to her Complaintlainey “has established a wsharing webpage which is
used as a repository for all Freedom of Information Act records obtained frofedeel
governmeh” through which she aims to “promote public understanding and debate of issues
concerning key current public policy issues, focusing on the hiring and employtmestie the
federal government.” (Dkt. No. 1Qompl”) at § 7). On February 13, 2011, she submitted a
FOIA request to the Department of IntersoDffice of the Secretaryequesting:

[A]ll non-exempt documents relating to vacancy announcements within your
Department from January 1, 2008 through January 31, 201fe rdcords
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requested includes [sic] but[sic] not limited to all vacancy announcements, job
analyses, applicant ratings, position descriptions (Form8QFapplicant
guestionnaires, certificates sent to selecting officials, selections madiegng
passover requests. This FOIA also requests all -ewempt internal
communications relating to hiring reform and your efforts from January 1, 2009
through January 31, 2011.

(Dkt. No. 17,ECF pp.28-115 (“Hainey Decl.”), Ex1 (“FOIA Request’).! Haineyalso sought
a fee waiver in connection with her request, under FOIA’s public interest exteptl.S.C. §
552(a)(4)(A)(ii)> (Id.).

The Department received Hainey’'s request on February 14, ¥idh meant that,
under the statute, the Department’s respavsgdue on or before March 15, 2011. (Dkt. No.
17, ECF pp. 40 (“Pl.’s Facts”) at 1 23). On March 30, 2011, the Departmesgnt its
response letter to the mailing address that Hainey provided in her FOIA redbkstNg. 14,
ECF pp. 37 (“Def.’s Facty) at § 4). Therein, the Department advised Hainey that her fee
waiver was denied, and it algwovidedits preliminary cost estimate faesponding to her
request—but only with respect to information held within the Bureau Qdean Energy
Management, Regulation, and Enforcement (“BOEMRE”"), one of nine separate btiratus
comprise the Interior Departmeht (Id. T 34). In total, the Department estimated thas to

that particular subset of documentsyould take between 2,373 and 3,164 hours of search time

! Because Hainey filed her opposition brief and all supporting docuraedtexhibitsas a

single filg rather than as separattachmentshrough the electronic filing system, for clarity’s
sake, the Court cites to the ECF page numbers within the overall document.

2 This exception provides that documents shall be furnished without charge “if disclosure

of the information is ithe public interest because it is likely to contribute signifigatat public
understading of the opmations or actiities of the government and is not primarily in the
commercial interest of the requester.” 5 U.S.C. § 552(a)(4)(A)(iii).

3 Along with BOEMRE, the Department of the Interior is also made upeBureau of

Indian Affairs, the Bureau of Land Management, the Bureau of Reclamation,utkauBof
Safety and Environmental Enforcement, the National Park Service, tloe Offsurface Mining,
Reclamation and Enforcement, the U.S. Fish and Wildlife Service, and the U.S. Galologic
Survey. (Dkt. No. 141 (“Lohr Decl.”)aty 5). BOERME houses the Department’s Office of the
Secretary, thénterior Departmentomponento which Hainey submitted her FOIA request.

2



to compile the information Hainey sought, at a cost between $99,666.00 and $132,888.00. (
The letteralsoadvised that, given the denial loérfee waiver,Haineywould be responsible for
the costs of processing her FOIA request beyond the initial 2 hours of search tirhe &rst t
100 pages produced(Lohr Decl, Ex. B). Finally, the Department’s letter indicatéaiat, if
Hainey did not subrhian amended FOIA request or an agreement to coverdoessingees
within twenty business dayshe Departmentvould assume that she was no longer intecast
pursuing her request and would close its fildd.).(

As it happens, th®epartmetis response did not reach Hainey and was returned to the
Department as “unclaimed” on April 26, 201DDef.’s Factsat I 6). The Department attempted
to send its response to Hainey a second time, on May 11, 2011, but that letter was akso retur
to the Department as “unclaimed” on June 13, 201d..7{ #9).

Meanwhile,having received no responsa her end, Hainelgad already filed an appeal
of her FOIA requestn March 25, 2011 (Pl.’s Facts at 1 5)Apparently, it took the Department
almost six months to process that appeal, but ultimately, the Department deniggpdedram
September 19, 2011, explaining, in relevant part:

Upon receipt of your appeal, the Department contacted th¢Ofitee of the

Secretaryfo ascertain why it has not responded to your FOIA request. The OS

has advised that it sent to you a letter dated March 30, 2011, responding to your

FOIA request on two separate occasions (copy attached). The OS sent the March

30, 2011, letter to you at the address you provided in your FOIA request and this

appeal, however, both were returned by the U.S. Postal Service as being

“unclaimed” (copies of the mailing envelopes are attached). Because the OS’s

March 30, 2011, letter to you was returned on two separate occasions and you did

not otherwise resolve the defects with your requests that the OS presensed in it
March 30, 2011, letter to you, the OS properly closed its files on your request.

Should you continue to want copies of the documents you seek in your February
13, 2011, FOIA request, you must submit a new FOIA request to the OS.
However, please be sure to provide a return address by which the OS can
successfully commucate with you and resolve afif the defects that the OS
identified in its March 30, 2011, letter.



(Lohr Decl., Ex. B). One week later, on September 26, 2bthHlney filed her Complaint
initiating this lawsuit!

After this action was filed, the Department renewed their attempéspond to Hainey’s
FOIA request. To this end, the Departmeanfirmed the estimate originally received from
BOEMRE and gathed similar estimates from the Department’'s other Burea(ld. T 11).
Overall, the Department determined that, during the time period colbgrediney’s request, it
had posted more than 30,000 vacancy announcenrasristhat those vacancy announcements
had garnered approximately 3.8 million applicationsld. {[f 1312). According to the
Department, a conservative estimate of the scope of those materials' easilg exceedl1ll
million pages. Id. T 13).

On November 21, 2011, counsel for the Department contacted Haaney
communicatedamong other issuethe Departmeris concerns about the scope of her FOIA
request. If., Ex. F) (“[T]here are likely over a million people who applied for these \@ean
and your request asks fall related documents.”) (emphasis in originajainey responded to
the Department’s message the following datywhich timeshe produced spreadsheet she had
received from th&nergyDepartmentn response tothe very same FOIA request,” stating that:

As you can see from the attached, all pertinent information relating to each

vacancy announcement is included. | have accepted the Department of Energy’s
timely response as fully responsive to the exact same FOIA request.

(Id.). Several weeks lateafter considering Hainéy responsehe Department’'s Office of the
Secretary sernier another letteon December 23, 201tegarding the statusnd scopeof her

FOIA request. Therein, the Department indicated that, in its view, a totah seaesponse to

4 Hainey’'s Complaint asserts five separate counts against the Departmdrail(ie to

Respond to FOIA Request Within 20 days; (2) Failure to Provide Written Notibgenit to

Take 10Day Extension; (3) Improper Extension of Time to Determine Fee WaWeFailure

to Timely Respond to FOIA Appeal; and (5) Failure to Apply Statutory Waiver of Search Fees.
(See generallCompl.).



her request would be “unreasonably burdensorbat’the Department digpropose several
options for narrowing her requestd.( Ex. H).

First, withrespect to the “vacancy announcement” portion of her request, the Department
offered to produce spreadsheets similar to the Department of Energy s#ameg forwarded
and it even includd a sample spreadsheésting what the Departmenperceived to be the
pertinent“vacancy announcement” information from the Bureau of Reclamatitth). (With
respect to the other aspect of Hainey's regu#lsé “hiring reform” compondr-the
Department explained thdiecause it had previously convened a 25-employee task force to work
on hiring reform efforts a full search for responsive records would be burdensome and
prohibitive, insofar as it would require reviewingore than two yearsworth of emalil
correspondence for 25 different employeekl.).( Instead, the Department proposed to narrow
that portion of Hainey’'s FOIA request to the following documents: “(a) Proposed actaoss pl
from each Bureau submitted to the Hiring Reform Task Force; (ballattion plan PowerPoint
submitted to OMB,; (c) Action plan debag 180 actions taken by the Department; (d)
Scorecards on the action plans; (e) Status reports submitted to OMB regaituing [
Department’s] progress; and (f) Reports related to-tor@re improvements.” I1(.). The letter
advised thatif Hainey agred to limit production to those documents, the Department would
“happily provide them as quickly as possibleld.). The Departmenalsoforwarded a copy of
that letter to Hainey via email message on December 28, 2QL1EX. J).

Hainey respondedon January 1, 2012, rejoining that “[tlhe statutory time for the
agency'’s response has expifeand hat “the proposed Hiring Reform modification/substitution
does not remotely provide the level of detail requested in the initial FOLRes€q (1d.). With

respect to the vacancy announcenpgantionof her FOIA request, however, she asked to receive



an electronic copy of the Bureau of Reclamation spreadsheet so that shenumeld
meanindully review the issue. Id.). The Department sent a copy of that report on January 4,
2012. (d.). Subsequently, feer severalfollow-up attempts by the Department, Hainey
ultimately respondedon January 20, 201Zlaiming that the spreadsheet was insufficient;
instead, she again referenced the Department of Energy spreadsheet, whmhfighedcwas

“an adequate substitute for the individual documents that could be responsive to the FOIA
request.” [d.). After some additional baekndforth, the Department inquired of Hainey
whether, “if Interior makes a spreadsheet, similar to Dep’t of Energy,rtbladesall of the
information you requested, it would not be responsive to your FOIA requetd?” EX. M)
(emphasis in original)

Hainey responded and apparently took issue with the Department’s approadimgasser
that “creating a document that does not existated the Freedom of Information Act,” and that
she was “merely cautioning [the Department] on creating a document forgreseyurpose of
responding to a FOIA request.” Id(). Persisting the Department again attempted to confirm
whether Hainey wouldonsider “a report similar to the one done by Energy . . . [as] responsive
to [her] FOIA request.” I¢.). Hainey did not immediately respond. The Department sent
another message on January 24, 2012, explaining that, “[r]legarding the FOIA requesiothe
is generated based on various search terms . . . . [l]f you want a report similaote theu
received from Energy, please confiath of the fields you want and a search can be done and a
report will be generated.”ld., Ex. N) (emphasis in original).The Department sent Hainey
least fouradditional email messages during the ensuing wdekswent unreturned, until, on
February 27, 2012, she finally responded as follows:

| am not sure | can devote the time to constantly review the submissions as timely
as you would like.To reduce this constant back and forth, please use the sample |




forwarded to you in Decembelf the sample is somehow unclear, please let me
know.

(Id.) (emphasis added)in a separate message sent on the sameHteeyreiterated: “please
provide all of the fields from the Energy sample | sent yoid’, Ex. N).

Thereafter, on April 18, 2012, the Department produced to Hdloey-eight @8)
separate spreadshetitalingmore tharB0 negabytesn size The spreadsheets contained fields
identical or equivalent to the fields contained in the Department of Energy samiplkeyHhad
provided. (Id. T 2225, Ex. O. At that point, because the Department believed it had produced
all the information requested through the “narrowed” scope of Hainey' ®seqti considered
her FOIA request closedId(  26). Notably, the Department did not assess Hainey any fees in

connection witlthe processing or production of this information.

ANALYSIS
A. Standard of Review

Summary judgment is appropriate when the moving party demonstrates that there is
genuine issue as to any material fact and that the moving party is entitled tonudgraematter
of law. FED. R.Civ. P.56(a);Anderson v. Liberty Lobby, In@l77 U.S.242, 247 (1986)Moore
v. Hartman 571 F.3d 62, 66 (D.C. Cir. 2009):FOIA cases typically and appropriately are
decided a motions for summary judgmentDefenders of Wildlife v. U.S. Border Patré6P3 F.
Supp. 2d 83, 87 (D.D.C. 2009)n a FOIAaction to compel productioof agency records, the
agency fs entitled to summary judgment if no material facts are in dispute and if it deateas
‘that each documenhat falls within the classequested either has been produced . .isor
wholly exempt from the [FOIA’s] inspection requirements.&udents Against Genocide v.
Dept of State 257 F.3d 828, 833 (D.C. Cir. 2001) (quotidgland v. GA, 607 F.2d 339, 352

(D.C. Cir. 1978)). Summary judgment may be based solely on information provideth in
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agencys supporting affidavits or declarations if they are relativedyailed and when they
describe the documents and the justifications for nondisclosure with reasonably spetaflc de
demonstrate that the information withheld logically falls witthe claimed exemption, and are
not controverted by either contrary evidence in the record nor by evidence oy agenith.”

Military Audit Project v. Casey656 F.2d 724, 738 (D.C. Cir. 1981).

B. Hainey’s Challenges tahe Declaration of Gabriel Lohr

Given that Hainey devotes a substantial portion of her opposition brief attacking the
agency declaration submitted in supporttioé Department’crossmotion the Court begins
here. The Department relies otie declaration of Galai Lohr, an AttorneyAdvisor in the
Department’s Branch of General Legal Services. (Lohr Decl. at fcdording to Mr. Lohr, he
“provide[s] legal advice to the Office of the Secretary’s FOIA Office,” “aisgishe OS FOIA
Office with FOIA litigation,” and was assigned to this caseolving Hainey's FOIA request
(Id. 11 23). Hainey argues that Mr. Lohr’s declaration is “patently defective” becaudesri
view: (1) his assertions are not based upon his personal knowledge; (2) hisidedstaddled
with inadmissible hearsay”; (3) he fails to aver that he is “competent” tidyt&s the facts
alleged; and (4) he failed to affirm that his declaration was provided underypehakrjury,
under28 U.S.C. § 1746. (Dkt. No. 1ECF pp. 115 (“Pl’'s Opp’'n”) at 1-3). None of these
arguments is meritorious.

First, the Court finds that Mr. Lohr sufficiently established his personal kdgelef the
facts contained in his declaration, as well as his “competency” to addressfdhtss To start
with, Mr. Lohr clearly and unequivocallgets forthhis competency and personal knowledge
thetext of his affidavit—he expressly states that he has “personal knowledge of this case because

[he] was assigned to it on or about October 18, 2011,” and he expressly confirnig]that “
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the information set fith in [his] declaration is based upon [his] personal knowledge or upon
information furnished to [him] in [his] official capacity.” Lghr Decl. at  34). Hainey’s
arguments in this regard essentially boil downth@scontention that, because Mr. Lolas not
“assigned to” her case from FebrudnyoughOctober 2011, he cannot have personal knowledge
of the events that transpired during that time period. She also suggests that, becduwde M
was not copied or included on particular email messeggardng her FOIA requeshe lacks
personal knowledge of the contents of those messages and the overall communicatiars betwe
herself and the Departmer(Pl.’s Opp’n at 2-3, 8-15)These arguments are unavailing.

In the FOIA context, a declarant satisftae personal knowledge requirement of Federal
Rule of Civil Procedure 56(e) if, “in his declaration, [he] afig<b his personal knowledge of
the procedures used in handling [a FOIA] request and his familiarity with the dotaimm
question.” Hall v. Dep’t of Justice63 F. Supp. 2d 14, 16 n.D.D.C. 1999) (quotingSpannaus
v. Dep’t of Justice813 F.2d 1285, 1289 (4th Cir. 1987)) (brackets in origirf&tjjoenman v.
FBI, 575 F. Supp. 2d 166, 1772 (D.D.C. 2008) (same). In additioit,is well settledthat
“FOIA declarantsmay include statements in their declarations based on information they have
obtained in the course of their official dutieBarnard v. Dep’t of Homeland Se&98 F. Supp.
2d 1, 19 (D.D.C. 2009)Thompson v. Exec. Office for United States Attorng§gF. Supp. 2d
202, 208 n.4 (D.D.C. 2008)Mr. Lohr's declaration readily satisfi¢isese standasg rendering
Hainey’s personal knowledge, competency, and hearsay objections without merit.

Otherwise, Hainey argues that Mr. Lohdsclaration must be rejected because he failed
to sign the declaration under penalty of perjury, pursuant to 28 U.S.C. § 1746. Simplysput, thi
assertion is not trueAt the conclusion of Mr. Lohr’s original declaration, he expressly avers:

“In accordaice with 28 U.S.C. § 1746, | declare that the foregoing is true and correct testhe b



of my knowledge.” (Lohr Decl.at p. 10). To the extent Hainey is complaining about Mr.
Lohr's use of thequalifying phrase to the best of my knowledfjethe Court rgects that
argumentbecause Mr. Lohr's certificatiorisubstantially compied with the verification
requirements of 8 1746.Am. Mgmt. Servs., LLC v. Dep'’t of the Arr@¢2 F. Supp. 2d 859, 868
n.6 (E.D. Va. 2012)Hamilton v. Mayor & City Council of Baimore, 807 F. Supp. 2d 331, 353
(D. Md. 2011)(finding affirmation that statements wergue and accurate to the best of [my]
knowledge and beliéfsufficient under8 1746) Kersting v. United State€865 F. Supp. 669,

676-77 (D. thw. 1994)> Accordingly,Mr. Lohr's declaration igully admissible.

C. Hainey’s Claims Surrounding the Timeliness of the Department’s Response

As Hainey makes clear in heummary judgment briefing, her legal challenges in the
case stemalmost exclusivelyfrom the Department’s delay responding to her initial FOIA
request and her FOIA appedlthis case challenges the timing of the agency responses to
plaintiff's FOIA request and FOIA appeal.” (Dkt. No. 12 (“Pl.’'s Mem.”) at According to
Hainey, theDepartment’'s “failure to respond within the statutory timeframe whether it would
grant or deny the fee waiver request and its decision to release or withhotts nexsponsive to
the FOIA request demonstrates that this Court must grant summary judgmgainiiff’s

favor.” (Id. at 1:2). She therefore seeks relief based solely on the timing and delay of the

> Hainey’'s objection on this ground is further undaed by the fact thaMr. Lohr

submitted a revised declaration with the Department’s reply beifovingthe abovedescribed
“qualifying’” language fronthe affidavit. (Dkt. No. 19-1 at 10) (“In accordance with 28 U.S.C. §
1746, | declare under penalty of perjury that the foregoing is true anectcrr Therefore
while the Court reiterates thdr. Lohr’s original affidavit satisfied the requirements of 8§ 1746,
the unequivocal statement in his revised declaration removes any and all doubtedlfRela
although Mr. Lohr’s two declarations are otherwise substdwtiglentical, br clarity’s sake, the
Court’s references herein to the “Lohr Daetiori should be understood to mean Mr. Lohr’s
original declarationappearing at Docket Entry 14-1.
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Department’'sesponse—indeed, the entirety of the arguments set forth in her summareqdgm
briefing relate to these issuesSeggenerallyid.).®

While the Court agrees that the Department’s respowsee untimely under the statute
the Department’s untimely responses, in anthemselvesdo not entitle Hainey to judgment in
her favor. Richardson vDep'’t of Justice 730 F. Supp. 2d 225, 2&P (D.D.C. 2010) (“The
timing of an agency’s release of records responsive to a FOIA request does nuoindete
whether the agency has complied with its obligations under the FOQIacpbs v. Fed. Bureau
of Prisons 725 F. Supp. 2d 85, 89 (D.D.C. 2010yhe BOPs untimely response does not
entitle plaintiff to judgment in his favd); Landmark Legal Found. EPA 272 F. Supp. 2d 59,
68 (D.D.C. 2003)“(A] lack of timeliness or compliance with FOIA deadlines does not preclude
summary judgmentor an agency, nor mandate summary judgment for the reqlipststated
another way“whether the search was completed befarafter the requestor files a lawsuit, the
remedy available to the plaintiff is the same: access to the documents to sfhéeils pntitled
under the law.” Richardson 730 F. Supp. 2d at 23Zunchez vDep't of Justice 715 F. Supp.
2d 49, 54 (D.D.C. 201(¥pame).

Thus, given that thBepartment hasow respondetb Hainey's requesta factshedoes

not dispute—the only issue for the Court to considertlas point is whether the Department’s
response complies with its obligations under FORerry v. Block684 F.2d 121, 125 (D.C. Cir.
1982) ([H]owever fitful or delayed the release of information under théAR@ay be, once all
requested records are surrendered, federal courts have no further statutary toruéirform.);

Crooker v.Sate Dept, 628 F.2d 9, 1@D.C. Cir. 1980) (“Once the records are produced the

6 This has been Hainey's approach since the inceptiomeofawsuit as evidenced by

some of her earliest communications with the Department’s counsel in Navaoiie Gee,
e.g, Lohr Decl., at Ex. F(“As you are aware, the complaint essentially charges the defendant
with failing to adhere to certain [FOIA] deadlines.”).
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substance of the controversy disappeard becomes moot since the disclosure which the su
seeks has already been mayjedtkins v.Dep’t of Justice Case No. 96095,1991 WL 185084
at *1, 1991 U.S. App. LEXIS 22309, at *@D.C. Cir. Sept. 18, 1991 The question whether
DEA complied with the Freedowf Information Acts (FOIA) time limitatiors in responding to
Aaron Atkins’request is moot because DEA has nowoesled to this motion.”).

Although Hainey does not challenge the sufficiency of the Departmenponss
anywhere ineither her Complainbr her moving papers, inasmuch as the Departraeeks
summary judgment on the grounds that it fully and adequately responded to her FOIA reques

the Court willproceed taonsider those issues nonetheless.

D. The Sufficiency of the Department’sResponse

Both Hainey and the Department construe her FOIA request as two distinct requests
seeking two different categories of information: (&)l non-exempt documents relating to

vacancy announcementgithin [the Department of Interior] from January 1, 2008 through

January 31, 2011"and (2)“all nonexempt internal communications relatinghising reform
and your efforts from January 1, 2009 through January 31, 20$&€, €.g.Lohr Decl., Ex. H

(emphass added) Therefore, consistent with the past approachthe Court will separate its

! Hainey's failure to challenge the adequacy of the Department’s response in her

Complaint is somewhat understandable, given that the only response she had fex@ivee
Department as of the filing of this action on September 26, 2011, was the deméalFEOIA
appeal. But her failure to make any mention of those issues in her summary judgnr@misnot
significantly less excusable. By April 2012, Hainey had long since receivddejbatment’s
original response to her FOIA request and her appeaéldein addition, by that time, the
Department had engaged in months’ worth of substantial efforts to réhsoaarow the scope
of Hainey's FOIA request and provide responsive documehtsxplicably, Hainey failed to
include any mention of these developments whatsoever in her moving papers.
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analysis accordingly, dealing first with Hainey’s “vacancy announcenregtiest, and then

turning to her “hiring reform” request.

1. Hainey’'s “Vacancy Announcement” Request

The Court first concludes that the Department fully satisfied its FOIA obligatuiths
respect to Hainey’s “vacancy announcement” requésiginally, this component of Hainey’s
initial FOIA request sought “all neexempt documents relating t@cancy anouncements
within [the Department of Interior] from January 1, 2008 through January 31, 2011. The records
requested includes [sic] but is not limited to all vacancy announcements, jobesnalgplicant
ratings, position descriptions (Form @I, appli@ant questionnaires, certificates sent to selecting
officials, selections made, and any passr requests.” (FOIA Request)lhrough its initial
responsethe Department concluded that the estichdtearch time” cost tawompile only a
portion of the requested recordsecords produced by just one of the Interior Department’s nine
bureaus—would amount to nearly $100,000.00. (Lohr Decl., Ex. B). Of course, that response
never reached Hainegnd it was not until the Department rendered a determination on Hainey’s
FOIA appeat-and she subsequently initiated this lawstithat the Department was informed
that Hainey still sought those records.

Thereafter, n response to the Department’s concerns regarding the overbreduth of
request,Hainey provided the Department with an exemplar spreadsheet she had previously
received from the Energy Departmewnfhich she considered to be “fully responsivdb ‘the
very same FOIA request.”ld;, Ex. F). Hainey confirmed that she was narrowing thiseasf
her FOIA requestluring subsequent communications with the Departnagdin askingthe
Departmentto “use the [Energy Department] sampldéorwarded to you in Decembérand

“provide all of the fields from the Energy sample | sent yould., (Ex. N). In turn, the
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Department prepared and produced to Hainey on April 19, 20i%/-eight (48) separate
spreadsheets using fields that were “identical or equivalent tqjatemeters from the Energy
sample thaHaineyherself provided. Id. 1 21-25,Exs. O, P.

Hainey does not dispute these facts, nor does she contend that the Department’s
production is not fully responsive to this aspect of her FOIA requiesttead she appears to
argue only that the Department has not complied with its obligations with respeet“toriihg
reform” component of her requestSeePl.’s Opp’nat 7) (“The fact thathe Agency’s belated
endeavor$sic] to produce partial records relating to vacancy announcements does not cancel the
part ofthe February 13, 2011 FOIA request seeking hiring reform effpr{§.T]he Department
has not established that the Plaintiff is not entitled to the hiring reforordsc . . .").
Therefore,insofar Hainey apparently concedes th#te Department fullysdisfied its FOIA
obligationsby producing the various spreadsheets in response ttwdmancy announcement”
requestthe Courtwill grant summary judgment in the Department’s favor on these grounds.
Perry, 684 F.2d at 125Crooker, 628 F.2dat 10. But even if Hainey were potentially arguing
that the Department should produce additional records in response to this portion of her
request-above and beyond the extensive spreadsheets produced by the Depatimsent
argument fas. The Department fullyamplied with Hainey’'s modified request, and she cannot
now argue that she is entitled additional records that fall outside the scope of the request as she
narrowed it. SeeWilson v.Dep't of Transp, 730 F. Supp. 2d 140, 152 (D.D.C. 2010) (holding
that the plaintiff, who agreed to narrow his FOIA request “cannot now argue thraedat

something else”)Kenney vDep't of Justice 603 F. Supp. 2d 184, 189 (D.D.C. 2009) (stating
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that the"[p]laintiff cannot allege that the agency failed to produce responsive records,hehen t

records he now identifies fadlutside the scope of his appropriately narrowed reguést”

2. Hainey’s “Hiring Reform” Request

Turning to the “hiring reform” portion of Hainey’s FOIA request, the Court apftes
the Department properly declined to respond to her request as unreasonably burdeihseme
well established thaan agency need not honor a [FOIA] request that requires ‘an unreasonably
burdensome sear¢h. Am. Fed'n of Gov't Employees, Local 2782 v. Dep’t of Commé&@e
F.2d 203, 209 (D.C. Cir. 1990) (quoti@pland 607 F.2d at 353kee also Nation Magazine v.
U.S. Customs Serv7/1l F.3d 885, 8992 (D.C.Cir. 1995); Int'l Counsel Bureau v. Dep't of
Defense 723 F. Supp. 2d 54, 580 (D.D.C. 2010)Pub Citizen, Inc.v. Dep’t of Educ, 292 F.
Supp. 2d 1, 6 (D.D.C. 2003). This is because “FOIA was nehded to reduce government
agencies to fultime investigators on behalf of requestor&&sassinatiomrchives & Research
Ctr., Inc. v. CIA 720 F. Supp. 217, 219 (D.D.C. 1989Accordingly, “it is the requester’s
responsibility to frame requests with sufficient particularity to ensure dbarches are not
unreasonably burdensomeld. (citing Yeager v DEA 678 F.2d 315 (198p Judicial Watch,
Inc. v. Exporimport Bank 108 F. Supp. 2d 19. 28 (D.D.C. 2000).Where an agency claims

that a search would be unreasonalblewever,the burden falls on the agency ‘tprovide

8 Hainey's Complaint also asserted a claim surrounding the Department’s ddrealfee

waiver. SeeCompl. at 180-32. But given the fact that Haineyilied to address this claim at

any point during the briefing on the parties’ crosstions for summary judgment, the Court
presumes she has abandoned that aspect of her®asege.g.Ramirez v. Dep’t of Justic®94

F. Supp. 2d 58, 6(D.D.C. 2009). Moreover, the record establishes that the Department waived
any and all fees associated with the spreadshedid jiroduce in response to Hainey's FOIA
request—a fact that Hainey does not dispute. Accordingly, this component of her claims appears
moot inany event.
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sufficient explanatioras to why such aearch would be unreasonably burdensomi&tion
Magazine 71 F.3d at 89%ee also PulCitizen 292 F. Supp. 2d at 6.

Here, he “hiring reform” component of Haineytwiginal FOIA request sought “all nen
exempt internal communications relating to hiring reform and [the Departmeffosis from
January 1, 2009 through January 31, 2011.” (FOIA Request). By letter of December 23, 2011,
the Department explaindgd Hainey that, in June 2009, the Department “created a task force of
25 employees to work on hiring reform in the [Interior] Department.” (Lohr.D&x. H).

Because of this, and because Hainey’s request sallghiternal communicationsn the subjeig

the Department concluded thasponding to her request woulehuirea search oévery email
sent or received b5 different employeethroughouta twoyear time period. 14.). The
Department also added that it would need to individuadljiew each potentially responsive
email to confirm its releasability(ld.). In sum, the Department concluded that a search and
review along those lines would be “unreasonably burdensomnid.). (While the Department
previouslyoffered to produce a me limited range of documenis responseéHainey’s “hiring
reform” requestHaineyrejected that proposal ameésponded that, in her viethe Department’s
proposed modification “[did] not remotely provide the level of detail requested in thed init
FOIA request.” Id., Ex. J). And even at this poinHainey continues to insist that the
Department should be required to produceftilescopeof recordssaught through her riginal
“hiring reform” request.(Pl.’s Opp’n at7).” The Couridoes not agree.

As set forth abovehe Department hademonstratethatresponding to the full scope of

Hainey's original “hiring reform” request would require the Department “to locateiew,

o Hainey does not argue that the Department should at least be required to pheduce t

restricted scope of documents it previously offered, and therefore, the Court need mloes
not consider whether this would be appropriate form of relief
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redact, and arrange for inspection of a vast quantity of mateAah.”Fed’'n of Gov't Employees,
Local 2782 907 F.2d at 209. Hainey does not argue otherwisdeed, shaltogetherfails to
respond to the Department’s burdensoassarguments. She simply asserts that the Department
efforts as to her “vacancy announcement” request “are not factors to detemin@ther it
satisfied the unmodified portion of the February 2&11 FOIA request—the portion related to
“hiring reform” efforts. (Pl.’s Opp’n at 7). That may be so. But that argiireays nothing
about whether the Department can satisfy her “hiring reform” request alvsemreasonably
burdensome search and mwiprocess. Therefore, based on the Department’s “explanation as to
why such a search would be unreasonably burdensdwatidn Magazing71 F.3d at 892, and
given the absence of any contrary argument on Hainey's part, the Court findshehat t
Department actedroperly. The Court thus grants summary judgmenttfa Departmenivith

respect tdhe “hiring reform” portion of Hainey’s FOIA requekt.

CONCLUSION

For the foregoing reasons, the Court concludes iahey’'s Motion for Summary
Judgment will bdENIED and that the Department’s Crdg®tion for Summary Judgment will

beGRANTED. An appropriate @ler accompanies thidemorandum Opinion.

Digitally signed by Judge Robert L.
Wilkins
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0=U.S. District Court, ou=Chambers
of Honorable Robert L. ns,
email=RW@dc.uscourt.gov, c=US
Date: 2013.02.25 14:02:45 -05'00"

Date: February 25, 2013

ROBERT L. WILKINS
United States District Judge

10 In view of this holding, the Court need not reach the Departmeitd¢sative argument

that it fully responded to the “hiring reform” request in any event, becélaeey agreed to
accept the spreadsheet documénteeu of the “hiring reform” douments she requested as well.
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