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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

PAMELA WHITE ,

Plaintiff,
v Civil Action No. 11-1763BJR)
THOMAS J. VILSACK ,
SECRETARY,
DEPARTMENT OF AGRICULTURE

MEMORANDUM OPINION

Defendant

DENYING DEFENDANT’S MOTION TO DISMISS; DENYING WITHOUT PREJUDICE
DEFENDANT’SMOTION FOR SUMMARY JUDGMENT

[. INTRODUCTION
This matter is before the court on [Dkt. # 110 motion to dismiss and alternative

motion for summary judgment filed lyefendant~Food Safety and InspectioeiSice (“FSIS”)
of the United States Department of Agriculture. Rifijran African Americanalleges that her
employer FSIS,discriminated agast her on the basis of her race in violatidTitle VII of the
Civil Rights Act of 1964"“Title VII") , see42 U.S.C. 8§ 2000&t. seq Plaintiff claims thathe
Secretanyiscriminated against her on the basis of her race by failifi tetail" her to a G
level positiorf (“failure to detail claim”) (2)promote heto the Administrative Officer posin
(“failure to promote claim”) See generallfompl. DefendanfThomas VilsackSecretary of the
Department of Agriculture (“the Secretaryioves to dismisboth ofPlaintiff’'s claims under

FederalRule of Civil Procedur&2(b)(6)or, in the alternative, for summary judgmastto

A detail is a temporary assignment to a different position for a spec#iamtpof time.See Dep't
of Def., ArmyAir Force Exch. Serv. v. Fed. Labor Relations Aub9 F. 2d 1140, 1165 (D.C.
Cir. 1981).

2 GS is the General Schedule pay scale for federal empl&eesilbert v. Napolitan®70 F.3d

258, 260 (D.C. Cir. 2012)The pay increases as the GS level increases; thus, for instance, a GS
11 position is a highgpaying position than a G&
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Plaintiff's “failure to promote”claim. Upon review of the motion, the opposition thereto, and
the record in this case, the court concludes that the Secretatyt to dismiss must be denied
as to thePlaintiff’s failure to detail claim, and the Secretary’s motion for summary judgmen

must be denied without prejudice as to the Plaintiff's failure to promote.claim

. BACKGROUND

Plairtiff wasemployed as GS-7 Management Assistant at tResource Managemen
and Planning Staff Division d¢¥SIS. Compl.{ 4. In 2005,aGS-11 Administrative Officer
positionbecame available Plaintiff's office 1d. §7. From August to October 2006S1S
detailed Plaintiff intahe Administrative Officer positiolbut compensated hat the GS9 level
a pay grade less than 3. 1d.

After her detail endedPlaintiff returned to her position as5-7 Management Asistant
and continued to perform someministrative Officer dutiesvhile theAdministrativeOfficer
position remained vacantd. 17, 9. Given her additional duties, she requested that her
supervisor, Robert Cooke, provide her with ano®819 leveldetail position or other
oppatunities to advance her careéd. Y 12. She claims thatlthough there were positions
available for career advancemantwo other branches FSIS her supervisor took no action to
place her in the positiondd. § 13 Plaintiff alleges that she lost opportunities for career
advancement, training and futucompensation as a resofithisinaction Id § 5, 12

Throughout this period, Plaintiff also asked to be promotéldetovacanAdministrative
Officer positionor at leasbeallowedto compete for it.Id. § 6. According to Plaintiff, n
SeptembeR009,Gaye Gerard, a Caucasian wamcompensated at theéS-12 level, assumed
the Administrative Officerpostin Plaintiff's office, a position tha®laintiff sayswas never

advertised.ld. 1 6, 16.



In January 2010, Plaintiff filed a formal Equal Employment Opportunity (“EEO”)
complaint, and the Equal Employment Opportunity CommissionQ€Eor “the
Commission”)issued a Fal Agency Decision the following yedenying her claimsid.  20.
Plaintiff now allegeglisparate treatmein the basis of rade violation of Title VII. More
specifically, Plaintiff claimghatthe Secretargiscriminated againgter on the basis of her race
by failing to detail heto a GS9 level position(“failure to detail claim”)andfailing to promote
herto theAdministrative Officer positiorf“failure to promote claim”) See generallzompl.

The Secretarynoves to dismisthefailure to detail claimasserting thallaintiff failed to
exhausadministrative remedies, or, in the alternative, faitedllege an adverse employment
action The Secretarglsomoves to dismissr, in the alternative, moves for summary judgment
as tothe failure to promotelaim. With themotion ripe for consideration, the court turns to the
applicable legal standarasd theparties’ aguments.
[l . ANALYSIS
A. The Court Denies the Secretary’s Motion to Dismiss thEailure to Detail
1. Legal Standard -Rule 12(b)(6) Motion to Dismiss

Under Federal Rule of Civil Procedure 12(b)(6), a defendant may file a motientssl
to test “the sufficiency of the allegations within the four corners of the camhpléer taking
those allegations as trueli re Interbank Fund Corp. Sec. Litj@68 F. Supp. 44, 47-48
(D.D.C. 2009) (citingscheuer v. Rhode416 U.S. 232, 236 (1974peealsoFeD. R.Civ. P.
12(b)(6). Ambiguities must be resolved in favotld gaintiff, giving her the benefit of every
reasonable inference drawn from the wi#aded facts and allegations in the complaB8ge In
re Interbank Fund Corp. Sec. Litigs68 F. Supp. at 47-48.

To survive a Rule 12(b)(6) motion, the complaint must plead sufficient facts that, taken

as true, provide “plausible grounds” that discovery will reveal evidence to suipgort t



allegations. Twombly 550 U.S. at 544 A claim has facial plausibility when Plaintiff pleads
factual content that allows the court to draw the reasonable inference thaddfisrliable for
the alleged misconducishroft v. Igbal 556 U.S. 662, 678 (2009) (citifigvombly 550 U.S. at
570)). Moreover, “[a] pleading that offers ‘labels and conclusions’ or a formmelaitation of
the elements of a cause of action will not do. Nor does the complaint suffieendiérs ‘naked
assertion[s]’ devoid of ‘further factual entment.” Igbal, 556 U.S. at 678 (citation omitted).
2. Plaintiff Exhausted Her Administrative Remedies

The SecretariabelsPlaintiff's failure to detail claim as a failure to prométea GS9
claim, andthen goes on to arguleat Plaintiff did not includsuch a failure to promote to a GS-9
claimin her EEO complaint. Def.’s Mot. at 1Zhereforethe SecretargoncludesPlaintiff's
complaint should be dismissed for failure to exhadsministrative remediedd. Plaintiff
counters that her failure to detail clamas includedn her administrative complaintPl’'s Opp’n
at 16. Plaintiff's argument is well taken

A plaintiff must exhaust hexdministrative remedies with the EEOC before filing a Title
VII claim in federal court.Ahuja v. Detica In¢.No. 09-0224, 2012 WL 1268301, at *5 (D.D.C.
Apr. 16, 2012)citing Lewis v. City of Chicago, III130 S. Ct. 2191, 2196-97 (2010)); 42 U.S.C.
§ 2000e5(f)(1). This requirement “serves the important purposes of giving the chaagsd
notice of the claim ancharrow[ing] the issues for prompt adjudication and decisidtark v.
Howard Univ, 71 F.3d 904, 907 (D.C. Cir. 1995) (citihgffeyv. Nw. Airlines, Ia., 567 F.2d
429, 472 (D.C.Cir. 197%. A court “has authority over . . . claimike or reasonably related to
the allegations of the [EEOC] charge and growing out of such allegatiblugison v.
Children’s Nat'l Med. Ctr, 645 F. Supp. 2d 1, 3 (D.D.C. 2009) (citirgrk, 71 F.3d at 907).

In describing the claims made by Plaintiff in her administrative comptamEEOC’s

Final Agency Decisiostates that Plaintiffasked [her] supervisor if [her] position[] could be



upgraded to [a] GS{]” or that she be given “the opportunity to detail to another branch in a GS-
9 position so she could eventually gfyafor the GS11 [Administrative Officerjposition.”
Def’s Ex. 5 at 2, 4.The Commissionfound thatPlaintiff had male “verbal requestto be placed
on detail.” Id. at 7. Raintiff allegesnot onlythat she lost potential career opportunjtlas also
that she losthe potentialcompesationthatshe would havearned in &S-9 detail position.
See generallzompl.
Although Plaintiff did not explicitly mentioa potentialincrease ircompensation in her

administrative complainthe denial of a detail from a G5to a GS-9 positionecessarily
signifies thatPlaintiff wasdenied asalaryincrease.As such Plaintiff's failure to detail claims
“reasonablyelated” to, and “grow[s] out of” her EEOC allegatiotdudson,645 F. Supp. 2d at
3; seealsq Wiley v. Glassmarb11 F.3d 151 (D.C. Cir. 2007) (finding that the reduction in
airtime of a radio broadcaster could have reasonably been expected to growdminstrative
complaints that Plaintiff was denied career advancesh promotional oppontities). The
court therefore concludes that iAl#f has exhausted theradhistrative remedies availabfer
herfailure todetail claimand thathe Secretary’snotion to dismiss her claion this basiamust
be denied.

2. Plaintiff Has Stated an Adverse Employment Action for Her Failure to D&il Claim

The Secretargrgueghatthefailure to detailkclaim should be dismissdokecause

Plaintiff's allegations thatunspecified detail assignment . . . resulted in a ‘loss of compensation’
are merely speculative and thus do not constitute adverse actions.” Def.’s MoRlain&ff

responds that the denial of a detail position deprived her of highea parygible harm that



elevates the Secretary'’s failure to detail the Plaintiff tdetel of an adverse employment
action Pl.’s Opp’n at 12-13The court agreesith Plaintiff.?

Title VII bars discrimination “because of . . . [an] individual’'s race, color, imigsex,
or national origin.” Ponce v. Billington2012 U.S. App. LEXIS 10025, at *6 (D.C. Cir. May 18,
2012) (quoting 42 U.S.C. § 200Qéa)(1)). A plaintiff can establish liability by “proving that a
protected characteristic was a{boit cause of the adverse employment actidd.” Typically, a
plaintiff establishe butfor causation using a legal framewadt forth inMcDonnell Douglas
411 U.S 792, 801 (1973). The first step of heDonnell Douglagest requires that Plaintiff
“prove a prima facie case of discriminatiorid. “[T]o state a prima facie claim of disparate
treatment discrimination, Plaintiff must establish that (1) she is a memberateated class;
(2) she suffered an adverse employment action; and (3) the unfavorable actiorsgit@an
inference of discrimination.’'Brown v. Brody199 F.3d 446, 452 (D.C. Cir. 1998 adverse
employment action “is a significant change in employment status, such as ting, failing
to promote, reassignment with significantly different responsibilities, ocigide causing
significant change in benefitsDouglas v. Donovarb59 F.3d 549, 551-52 (D.C. Cir. 2009)
(citations omitted).

Ordinarily, the denial of a detail is not an adverse employment a@ee, e.g., Brooken
v. Solis 616 F. Supp. 2d 81, 91 (D.D.C. 2009) (finding that the denial of a detail opportunity that
would have provided training, experience, and advancement opportunities did not constitute an
adverse employment actionDorns v. Geithner692 F. Supp. 2d 119, 132 (D.D.C. 2010)

(explaining that simply stating that a tragrsivould have provided opportunities for growth does

Plaintiff also argues that the failure to detail constitutes an adverseyengpit action because
she was deprived of the opportunity to receive on-the-job training that wowddjbhalified her
for a promotion. The court rejects this argument. As elaborated bdllegatmns that a detail
would have provided training, experience and advancement opportunities are tdatisesto
constitute an adverse employment acti®ee Brooken v. Sali€16 F. Supp. 2d 81, 91 (D.D.C.
2009);Dorns v. Geithner692F. Supp. 2d 119, 132 (D.D.C. 2010).
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not establish an adverse actiohjowever, “the denial of a detail may constitute an adverse
employment action if the denial also ‘entailed materially adverse ‘conseegiaffecting the
terms, conditias, or privileges’ of [plaintiff's] employment.ld. (citations omitted).Actions

that have “direct, measurable, and immediate effect[s]” are generally actiobaliglas 559
F.3d at552 (citingRussell v. Principi257 F.3d 815, 819 (D.C. Cir. 2001)). Notably, “the denial
of [a p]laintiff's request for [a] temporary . . . position could be construed as an adverse
employment action ifthe pJaintiff’ s pay woulchave increasédas a result of the temporary
placement.Singletornv. Potter 402 F. Supp. 2d 12, 40 (D.D.C. 2005).

Here, Plaintiff claims that she would have earned additional compensation had she been
detailed to a G level position.The Secretary doesot dispute that in 2008laintiff received
higher pay when the USDA detailed her into the vacant Administrative Offisgrqooat the
GS9 level. Compl. 1 8. Construing the complaint in the ligtast favorable to the Plaintiffhe
court infers that, based on her past increase in pay, her claim that she could hagd abta
higherpaying detail is not “merely speculative”, as the Secretary assddeeover, she has
plead with sufficient specificity thatfiere were open positions available for career advancement
in two other branches Compl. 14, and that she asked her supervisor to providénker
opportunity to detail to another branch within the Division in a GS-9 level positohrf]"12.

At this early stage of the case, the court must rely on allegationsaortipdaint. With
that in mind, the court determines that the denial of a detail posiigdd possibly have affected
Plaintiff's potential paythereby causing a “direct, measurable, and immediate” effect on
Plaintiff's compensation, a term of her employmeDauglas 559 F.3d ab52 (citingRussell
257 F.3d at 819)Therefore Plaintiff has alleged a materially adverse employment action.
CompareRussell 257 F.3d at 819 (observing that the loss of potential compensation is tangible,

has direct, measurable effects, and therefore constantadverse employment actiowjth



Brody, 199 F.3d at 45@inding that a purely lateral transfer that does not affect pay or benefits
does not rise to the level of a materially adverse employment acéaaprdingly,the court
denieshe Secretarg motion to dismisshe failure to detaitlaim.
C. The Court Denies Without Prejudicethe Secretary’s Motion for Summary Judgment as
to Plaintiff’'s Failure to Promote Claim
1. Legal Standard -Summary Judgment

A motion for summary judgment should be granted only “if the movant shows that there
IS no genuine dispute as to any material fact and the movant is entitled to judgaematéer of
law.” Fed. R. Civ. P. 56(a). A dispute“genune” if “the evidence is such that a reasonable
jury could return a verdict” for either partyAnderson v. Liberty Lobby, Inel77 U.S. 242, 248
(1986). A fact is “material” if it could reasonably affect the outcome of the ddse.

Where the movantaks not bear the ultimate burden at trial, it need only satisfy the initial
burden of demonstrating the absence of evidence to support the nonmovantGeatatex
Corp. v. Catrettd77 U.S. 317, 323 (1986). Once the motion has been properly suptweted,
burden shifts to the nonmovant to show that “the evidence is such that a reasonable jury could
return a verdict” in its favorAnderson477 U.S. at 248.

Finally, not every disputed factual issue is material in light of the substantitbda
govens the caseOnly disputes over facts that might affect the outcome of the suit under the
governing law will properly preclude the entry of summary judgmeAhtlerson477 U.S. at
248-50 (noting that if the evidence is “merely colorable” or “not significantly prafat
summary judgment may be granted).

2. Legal Standard -Title VII
If a defendantn a Title VII matter presents legitimate, notdiscriminatory reasofor its

actions, the district coufaced with anotion for summary judgment must asKas the



employee produced sufficient evidence for a reasonable jury to find that the erigpémgerted
non-discriminatory reason was not the actual reason and ¢hatriployer intentionally
discriminated against the employee on the basis of race, color, religion, sedqmalraigin?”
Brady v. Office of the Sergeant at Arms, U.S. House of Representa#i®ds.3d 490, 494 (D.C.
Cir. 2008). In doing so, the cdwonsidersvhether discriminatiomay be inferredrom (1)
evidence used by the plaintiff to establishfitisna facie casé(2) any evidence the plaintiff
presents to attack the employer’s proffered explanation, and (3) any furttheneiof
discrimination that may be available to the plaintfaterhouse v. District of Columbia98
F.3d 989, 992-93 (D.C. Cir. 2002) (quotiAgav. Wash. Hosp. Ctr156 F.3d 1284, 1291 (D.C.
Cir. 1998)).
3. Summary Judgment is Premature

As a preliminary mattethe Secretary has presented material outside of pleatiifigs.
court will, thereforetreat the motion as one for summary judgmegeHoly Land Found. for
Relief & Dev. v. AshcrafB33 F.3d 156, 165 (D.C. Cir. 2003) (observing that when “matters
outside the pleading are presented to and not excluded by the court, the motioni§® fdism
failure to state a claim] shall be treated as one for summary judgment aosedish as
provided in Rule 567).

Generally, he courts reluctant to consider aation for summaryudgment prior to

discovery. SeeConvertino v. Dep't of Justic€84 F.3d 93, 99 (D.C. Cir. 2012) (stating that

4 To establish a prima facie case of race discrimination under Title VII, theifflaiust show that

“(1) [he] is a member of a protected class; (2) [he] suffered an adverse eraptagction; and
(3) the unfavoable action gives rise to an inference of discriminatiddrdéwn v. Brody 199 F.3d
446, 452 (D.C. Cir. 19995tewart v. Ashcrgf352 F.3d 422, 428 (D.C. Cir. 2008arroll v.
England 321 F. Supp. 2d 58, 68 (D.D.C. 2004).

The material outside the pleadings that has been considered by the couesiticduttansfer
documentation of the employee who had previously worked as the Administrdiicer @ef.’s
Ex. 15, the affidavit of Plaintiff's supervisor, Def.’s Ex. 6, the FSIS orgaoizakichat, Def.’s
Ex. 8, and the affidavit of a FSIS Human Resources employee, Def.’s Ex.'3.\Def. at 14—
15.
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“summary judgment is premature unless all parties have had a full opportunity totconduc
discovery”) (internal quotations &itations omitted) Americable Intf v. Department of Nayy
129 F.3d 1271, 1274 (D.C. Cir. 1998jating that “summary judgment ordinarily ‘is proper only
after the plaintiff has been given adequate time for discovergfier reviewing the parties’

fili ngs the court concludes that the current record is not sufficiently develodidw a
determination as twhether a genuine dispute of teaal fact exists The court believes a period
of discovery is appropriate to allow Plaintiff the opportunity collect evidemsepport her
contentions. Accordingly, the court declines, in its discretioantertain the Secretarysotion
for summary judgmertefore allowing a period for discover$ee, e.gGordon v. Napolitanp
786 F. Supp. 2d 82, 86 (D.D.C. 2011) (reasoning that althougiaiméiff's claimswas unlikely
to survive a future summary judgment motioto, dismiss thenor convert this into a motion for
summary judgment is premature at this time becfhbsep]laintiff has not had the benefit of any
discovery to bolster her claims’McWay v. LaHood269 F.R.D. 35, 37-38 (D.D.C. 2010)
(“[T]he D.C. Circuit has directed #t because it is difficult for a plaintiff to establish proof of
discrimination, the court should view [pre-discovery] summary-judgment motionsh .spécial
caution.");Gray v. Universal Serv. Admin. C&81 F. Supp. 2d 47, 56 (D.D.C. 2008) (stating
that summary judgment “must be approached with special caution” in discronicases and
allowing discovery before entertaining a summary judgment moti®nge discovery has

concluded, the Secretary may renew his motion for summary judgment.
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IV. CONCLUSION
For the foregoing reasons, the court concludes that [Dkt.th&(ecretarg motion to
dismissas to the failure to detail claim deniegdandthe motion for summary judgmewin the
failure to promotelaim, is denied without prejudice. An Order consistent with this

Memorandum Opinion iseparately issuethis 29" day ofAugust 2012.

/‘
&péﬂ% EClA i

BARBARA J. ROTHSTEIN
UNITED STATES DISTRICT JUDGE
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