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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

REYMUNDO Z. MENDOZA et al,

Plaintiffs,
Civil Action No. 11-179QBAH)
V.
Judge Beryl A. Howell
HILDA SOLIS,
United States Secretary of Labet al,
Defendard,
V.

WESTERN RANGE ASSOCIATIONegt al,

Intervenor-Defendants.

MEMORANDUM OPINION

The plaintiffs who are four former operange agricultural workerdring this action
against the defendants United States Secretary of Labor and United States\@spart.abor
pursuant to the Administrative Procedure Act (“APA”), 5 U.S.C. 88 BD6eq. seeking vacatur
of two guidance letters that were promulgated without narmeeomment rulemaking. The
plaintiffs claim thathetwo guidance lettergualify as “rules” and therefore were subject to the
noticeandcomment requirements of the APA. Two agricultural associations, WesiageR
Association and Mountain Plains Agricultural Services, have intervened as desemaldiave
moved to dismiss this actidar lack of subjectnatter jurisdiction Additionally, the plaintiffs,
the defendants, and the interve@fendants have eaaloved for summary judgment on the

merits of the plaintiffs’ administrative procedure claim.
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BACKGROUND

A. Statutory and Requlatory Framework

Under the Immigration and Nationality Act (“INA”), as amended byltheigration
Reform and Control Act of 198BIRCA”"), foreign workers may be hired to perform temporary
agricultural work in the United States through the H-2A visa progigee8 U.S.C.
§1101(a)(15)(H)(ii)(a) The H-2A program grants temporary work visas to any nonimmigrant
alien who “ha[s] a residence in a foreign country which he has no intention of abandonirsg who i
coming temporarily to the United States to perform agricultural labor or sefvice Any
employer petitioningo import an H2A workermustfirst obtain certificatiorto do safrom the
Secretary of LaborSee8 U.S.C. 81188(a). The criteria for certification areter alia, that
(1) “there are not sufficient workers who are able, willing, and qualified, and whbewi
available at the time and place needed, to perform the labor or services involvepatitithe,”
and (2) “the employment of the alien in such labor or services will not adlyeféect the wages
and working conditions of workers in the United States similarly employleld8 1188(a)(1).

To qualify for certification, a prospective PA employer must agree @ number of obligations,
including,inter alia: (1) keeping any job opportunity open to any qualified U.S. worker on a
non-discriminatory basis; (3)roviding employment to any qualified U.S. worker who applies
until fifty percent of the period of the job opportunity’s work contract has elaf®galctively
recruiting qualified U.S. workers within a multistate region for any job oppaytLamd

(4) complying with all applicable federal, state, and local laws and regulaimhsding health
ard safety laws and the Fair Labor Standards(A€dtSA”) , where applicableSee20 C.F.R.

8§ 655.135"

! The FLSA specifically provides an exemption from its minimum wagenasdmum hour requirements fonter
alia, “any employee employed in agriculture. if such employee is principally engaged in the range production of

2



In order to ensure that the importation of H-2A workers does nlvetaely affect the
wages. . . ofworkers in the United States similarly employedJ.&.C. §1188(a)(1),
Department of Labor regulations require2l-employers to pay their hourly workers what is
known as an “adverse effect wage rate” or “AEWREe20 C.F.R. § 655.122(Isee alsad.
§655.120(a) (generally requiring-BA employers tdpay a wage that is the highest of the
AEWR, the prevailing hourly wage or piece rate, the agrgmsh collective bargaining wage, or
the Federal or State minimum wage”). The AEWR is “[tlhe annual weighted averatye hou
wage for field and livestock workers (combined) in the States or regions ashealdinnually
by the U.S. Department of Agriculture (USDA) based on its quarterly wageysudd.

8 655.103(b).The AEWR is designetb “insure against a lowering of wages” that might
otherwise result from the importation of foreign lab8ee, e.gWilliams v. Usery531 F.2d

305, 307 (5th Cir. 1976%ee alsdRkowland v. Marshall650 F.2d 28, 29 (4th Cir. 1981) (per
curiam) (“The purpose of the AEWR is to prevent the importation of nonimmigrant &ieens
deflating the wages and from adversely affecting the working conditions ohited\btates
workers similarly employed.(citing 20 C.F.R. 8§ 655.0(9)) Additionally, H2A employers are
required to pay workersat least twice monthlgr according to the prevailing practice in the area
of intended employment, whichever is more frequent.” 20 C.F.R. § 6§m).2

With respect to working conditions, Department of Labor regulations require ®at H
employers provide a minimum level of benefits and working conditions, including housing,

workers’ compensation insurance, meals, supplies, and transporta&ée?0 C.F.R.

livestock.” 29 U.S.C. 813(a)(6)(E). This would include any employee who “spends moresthaercent of his
time during the year on the range,” engaged in the “production of livestwhlch would include sheepherding,
goatherding, and other occupations involving the e@ge production of livestockSee?9 C.F.R. §§780.325-29.
Theprimary purpose of this exemption appears to be thahwam employee works in such an occupation, his work
duties “necessitate[] his constant attendance on the range, on a standdgrossis, periods of time so as to make
the computation of hours worked extremely difficultd. § 780.329.
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8 655.122(c). The minimum working conditions include the employer’s obligation to provide
housing at no cost to their 2A workers and tle employetprovided housingnust generally

meet the standards set forth by the Occupational Safety and Health Adniimgti@SHA”).

See id§ 655.122(d)(1).All H-2A employers are also generally required to request an inspection
of the housing they provide, and the inspection rhastompletegbrior to issuance of any BIA
certification. SeeTemporary Agricultural Employment of-BA Aliens in the United States

(2010 H-2A Rule”), 75 Fed. Reg. 6884, 6908 (Feb. 12, 2010).

The Department of Labor hasyimany years, permitted exceptions to these generally
applicable procedures “to recognize unigue circumstances and characterisbesdor s
agricultural employer/worker situations,” such as sheepherding and occupatioingg the
open-range production of livestockee52 Fed. Reg. 20,496, 20,497 (June 1, 1987) (codified as
amended at 20 C.F.R. pts. 654-5bhese “special proceduréss they were first promulgated
through the 1987 rulemaking, pertedthe Director othe U.S. Employment Servi¢the
“Director) to “establish monthly, weekly, or bi-weekly [AEWRS] for” occupations
“characterized by other than a reasonably regular workday or workweek,” silnghrasge
production of sheep or other livestock, though the Director was still regoiesiablish these
special AEWRs “consistent with the methodology” used for the standard AE®YRthe
annual weighted average hourly wage rate for field and livestock workerbi(enfor the
region. . . based on the USDA quarterly wage survesee id.at 20,508-09, 20,521. The 1987
rule also generally authorized the Director “to establish special procddupecessing F2A
applications when employers can demonstrate upon written application to and conswitat
the Director that special procedures are necessétydt 20,508. Finally, the 1987 rule

required that housing for “workers principally engaged in the range production obdikest



must meet OSHA housing standards or, “[i]n the absence of such standards,” open-range hous
was required to “meet guidelines issued[tine Employment Training Administration, or
‘ETA’].” Id. at 20,513.

Pursuant to the authority delegated in the 1987 rulemathedOepartment of Labor
published Field Memorandum 74-89 in May 1989, which set forth a number of “special
procedures governing the labor certification process for temporary aliephsiiders? Fed.
Defs.” Mem. in Supp. of Mot. for Summ. J. (“DefSumm. JMem.”) Ex. A at 1, ECF No. 28-2.
The special procedures containedriald Memaandum 74-89inter alia, (1) permitted
employers to describe the anticipated hours of open-range herding positionscadi for up to
24 hours per day, 7 days per week,” and exempted employers from recording andgépaorsn
offered and workedd. at7; (2) permitted employers to off@penrange herdersat minimum,
“the prevailing wage rate for the occupation in the State as determined ISgateeEmployment
Service Agency, or ‘SESA’] prevailing wage survey. or a special monthly [AEWR]
established by the National Officagl. at9; and (3) established standards for mobile housing
used by H-2A open-range herdads,at 26-24. The mobile housing standards issued in the
1989 special procedures, unlike the generally applicable procedurest digkecifically require
that open-range mobile housing has@nningcold-watertap, electricity,or modern toilet
facilities. Compare20 C.F.R. 88 654.404-17 (housing standgetterally applicable to 2A
housing, with Defs’ Mem. Ex. A at 20-24 (special mobile housing standartisg. special
procedures were updated in 2001 and 2007h&veremained substantialignd continuously in

place. SeeDefs.” Summ. J. Mem. Ex. B, ECF No. 28-3 (Field Memorandum 24-01, published

2 Despite thdanguage referring only to “sheepherders,” the special procedures contaiield iMé&morandum 74
89 “apply as well to goatherders attending goats grazing on the range captiaxotherwise provided, references
to sheep apply to goats as well.” Defsumm. J. Mem. Ex. A at 6 n.1.
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August 200}, id. Ex. C, ECF No. 28-4 (Training and Employment Guidance Letter No. 15-06,
published February 2007).

The Department of Labor’s H-2A regulations were most recently amendacputs a
final rule that was promulgatedrough noticeandcomment procedures on February 12, 2010.
See2010 H-2A Rule, 75 Fed. Reg. 6884. The 2010 H-2A regulateafirmed the authority of
the Department of Labor (in particular, the Office of Foreign Laboifi@atton (“OFLC")) to
“establish, continue, revise, or revoke special procedures” for processing ppRéaaons for
sheepherders and “occupations in the range production of other lives&exk.itlat 6959—-60.
On August 4, 2011, pursuantttee authority provided in the 2010 rulemaking, the DOL
published in thé-ederd Registertwo Training and Employment Guidance Letters (“TEGLs”)
onethat appliego H-2A applicationdor “sheepherding and/or goatherding activities,” and one
that applies more generally to “the open range production of livestock in the Utaited. SSee
Training & Employment Guidance (TEGL) Letter No-@6, Change 1, Special Procedures:
Labor Certification Process for Occupations Involved in the Open Range Production of
Livestock under the H-2A Program (the “Open Range TEGL"), 76 Fed. Reg. 47,243 (Aug. 4,
2011); Training & Employment Guidance (TEGL) Letter No. 32-10: Special Buoes: Labor
Certification Process for Employers Engaged in Sheepherding and Gaagh@wtiupations
Under the H-2A Program (the “Herding TEGL"), 76 Fed. Reg. 47,256 (Aug. 4, 20h#).
Federal Registenotices descriltkthe TEGLSs as “guidanceseeOpen Range TEGL, 76 Fed.

Reg. at 47,244; Herding TEGL, 76 Fed. Reg. at 47,257, and the plaintiffs and the government



defendantagree that the TEGLs were promaled without noticeandcomment proceduresee
Compl. 18, ECF No. 1; Answer { 18, ECF N@.2

The special procedures contained in2B&1 Open Range TEGL do not differ in any
material respect frortheir prior 2007 iteration. Thegubstantiallycontinuethe specia
procedures regarding hours, wages, and mobile housing standards discusse@alnpzee
Open Range TEGL, 76 Fed. Reg. at 47,244wiAth, Defs.” Summ. JMem. Ex. C at 36. The
special procedures contained in the 2011 Herding TEGL, however, diffewbatieomtheir
prior 2001 iteration regarding wages that employers are required to pay H-2Asherder
Specifically, the 2001 iteration (Field Memorandum 24-€{gcified that employers seeking H
2A certification for herdersiererequired to offer workers the highest of: (1) “the prevailing
wage rate for the occupation in the State as determined by the SESA prevaikngumagy and
verified by the National Office,” (2) “a special monthly [AEWR] estal#diby the National
Office,” or (3) “the legal fede or state minimum wage rateSeeDefs.” Summ. J. Mem. Ex. B
at 7. The 2011 Herding TEGL, however, provides that H-2A employers are only required to
offer herders “the monthly, weekly, or semi-monthly prevailing wage esiall by the OFLC
Administrator for each State listed in an approved itinerary.” Herding TEGEed. Reg. at
47,258* This prevailing wage ratis calculated from the “findings from prevailing wage
surveys conducted by [State Workforce Agencies, or ‘SWAS’] . . . consistentheithage

setting procedures historically applied t@spherder occupations in the Western Staties™

% The intervenodefendants “deny that notice and comment were not conducted with resfrezuse of ‘special
procedures,” Intervenor's Answerl®, ECF No. 17, though it is unclear whether the interveleéendants contest
the fact that the 2011 TEGlkemselves were promulgated without notcelcomment procedures.

* The Herding TEGL also states that “[a]s a condition of receiving-8A thbor certification, an employer must
comply with all applicable Federal, State, and local employredated lawsand regulations, including the
mandatory State minimum wage rates for the occupation.” Herdi®l JTE Fed. Reg. at 47,258.

® SWASs are “[s]tate government agenc]ies] that receive funds pursuaetWagneiPeyser Act (29 U.S.G§] 49
et seg) to adminiser the State’s public labor exchange activities.” 20 C.F#5103(b).
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Both the 2001 and the 2011 special procedures for herders, however, require that anggrevaili
wage survey be conducted in accordance with ETA Handbook No. 385, which has been in place
since 1981.Seed.; Defs.”Summ. JMem. Ex. B at 8see alsdefs.” Summ. J. Mem. Ex. D,

ECF No. 28-5 (ETA Handbook No. 385). ETA Handbook No. 385 instructs state agencies to
survey only “domestic seasonal workers” in a given actiaityalculate a prevailing wagé&ee

Defs.” Summ. J. Mem. Ex. D at 5.

B. Factual and Procedural Background

The plaintiffs in this actiomre“four workers with experience in sheepherding or in the
open range production of livestock.” Pls.” Mem. in Opp’n to Datervenor’'s Mot. to Dismiss
(“Pls.” Opp’n”) at 3, ECF No. 26The plaintiffs all originally came to the United States as guest
workers under the H-2A visa program, though none of them currently participates k2the H
program. See id.see alsdecl. of Reymundo Zacarias MenddZ&lendoza Decl.”) § 4-5,

ECF No. 261; Decl. of Francisco Javier Castro (“Castro Decl.”B¥%, ECF No. 26-2; Decl. of
Alfredo Conovilca Matamoros (“Matamoros Decl.”) 11 3—4, 8, ECF No. 26-3; Decl. ofoSergi
Velasquez Catalan (“Catalan Decl.”) %4, ECF No. 26-4All four plaintiffs aver that they
reside lawfully in the United States and are permitted to work in the United. Sksteidendoza
Decl. 8; Castro Decl. $; Matamoros Decl. §; Catalan Decl. §.° The plaintiffs also claim
that they arable, willing qualified, and available to work in the open-range production of
livestock in the United Statethjough none of them currently works in that field becalieg say

that the importation of foreign labor has depressed wages forrapga-herders, which has

® Plaintiff Castro does not specifically aver that he is permitted to worleibtlited States, but he does aver that he
is a lavful permanent residergeeCastro Declq 6, andlawful permanent residerithave the right, without
limitation, to work in the United Staté'sKim v. Ziglar, 276 F.3d 523, 528 (9th Cir. 20028yersed on other

grounds by638 U.S. 510 (2003).



prevented them from reentering their preferred line of w&&eMendoza Decl. 19-12; Castro
Decl. 117, 9-10; Matamoros Decl. §1172; Catalan Decl. 1§-11.

The plaintiffs filed their complaint in the instant action on October 7, 20afingone
cause of action that challengéevalidity of the2011 TEGLs under the APASeeCompl.
1920-21. As a result of the procedural deficiencies alledgkd plaintiffsseek (1) a declaratory
judgment that the defendants violated the APA by failing to subject the 2011 TEGL&#& not
andcomment procedures; and (2) an order vacating the special procedures contdiae20iL1
TEGLs and “enjoining the defendants from using any special procedutds2fdicertification
of sheepherder, goatherder, and open range production of livestock jobs unless and until such
procedures have been adopted through natmceecomment rulemaking.’ld. at 7.

On December 14, 2011, the Western Range Association and the Mountain Plains
Agricultural Service (collectivelyhe “intervenordefendants”) filed a motion to intervene as
defendants in this action on the grounds that “together [they] represent alnobsheal
employers affected by the action that Plaintiffs are challenging, their itst@resdirectly at
stake,neither party can be counted upon to protect those interests, and the disposition of this
action in their absence would likely impair or impede their interests.” Joint Mbitervene at
1, ECF No. 15. The intervenor-defendants “are associations whose membership consists of
agricultural employers involved in the open range production of sheep and livestock which hire
foreign herders under the H-2A program.” Mem. of P. & A. in Supp. of Joint Mot. to Intervene
at 1, ECF No. 15-3. Approximately two weekfter the motion to intervene was fileah,

December 27, 2011he parties stipulated the requested interventioikeedoint Stipulation on
Intervention & Proposed Scheduling Order at 2, ECF No. 16. On January 4, 2012, the Court

granted the motion to interven8&eeMinute Order dated Jan. 4, 2012. Currently pending before



the Court are the intervenor-defendants’ motion to dismiss for lack of sugetetr jurisdiction,
and three crossiotions for summary judgment filed by the plaintiffs, the govesmim
defendants, and the interverdefendants, respectivelyzor the reasons discussed below, the
Court concludes that the plaintiffs do not have standing, and therefore the Courthgrants t
intervenor-defendants’ motion to dismiss.
Il. LEGAL STANDARD

When faced with a motion to dismiss for lack of subjeetter jurisdiction under Rule
12(b)(1), a court has “an affirmative obligation to consider whether the waiostal and
statutory authority exist” for it to hear the cagames Madison Ltd. v. Ludwig§2 F.3d 1085,
1092 (D.C. Cir. 1996) (internal quotation marks omitted). For this reaen|p]laintiff's
factual dlegations in the complaint . will bear closer scrutiny in resolvireg12(b)(1) motion
than in resolving a 12(b)(6) motion for failuiestate a claim."Grand Lodge of Fraternal
Order of Police v. Ashcrqfil85 F. Supp. 2d 9, 13-14 (D.D.C. 2001) (internal quotation marks
omitted). When the purported lack of jurisdiction stems from a lack of standing, hotrever
court “must assume thfthe plaintiff] states a valid legal claimIhfo. Handling Servs., Inc. v.
Def. Automated Printing Sery838 F.3d 1024, 1029 (D.C. Cir. 2003). The proponent of
jurisdiction bears the burden of proving that it exiktsadr v. United State$29 F.3d 1112,
1115 (D.C. Cir. 2008), and while “the district court may consider materials outside the
pleadings,” it must “still accept all of the factual allegations in the complaint a’ tresome
Stevens Pharm., Inc. v. FDAO2 F.3d 1249, 1253 (D.C. Cir. 2005) (citations and internal

guotation marks omitted).
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1. DISCUSSION

Article Il of the United States Constitution limits the federal judicial poweréo th
resolution of “Cases” and “ControversiedJ.S.ConsT. art. Il 8 2. “In limiting the judicial
power to ‘Cases’ and ‘Controversieéyticle Il of the Constitution restricts it to the traditional
role of AngloAmerican courts, which is to redress or prevent actual or imminently thrdatene
injury to persons caused by private or official violation of la@timmers \Earth Island Inst.
555 U.S. 488, 492 (2009). In other words]He caseor controversy doctrinestate fundamental
limits on federal judicial power in our system of governmewtfen v. Wright 468 U.S. 737,

750 (1984). “The Art[icle] lll doctrine that requires a litigant to haven@tag’ to invoke the
power of a federal court is perhaps the most important of these doctrides.”

As the Supreme Court has explained, “the irreducible constitutional minimum of standing
contains three efeents.” Lujan v. Defenders of Wildlif&04 U.S. 555, 560 (1992). First, the
plaintiff must have suffered an “injury in fact,e., “an invasion of a legally protected interest
which is (a) concrete and particularized, and (b) actual or imminent, not corjectura
hypothetical.” Id. (citations and internal quotation marks omitted). Second, there must be “a
causal connection betweé¢he injury and the conduct complained o#’, the injury alleged
must be fairly traceable to the challenged action of the defentthnEinally, it must be likely
that the injury will be redressed by a favorable decisldnat 561. Moreover, wén a plaintiff
seeks prospective declaratory or injunctive relief, allegations of past hegrrsufficient.See,
e.g, Dearth v. Holder641 F.3d 499, 501 (D.C. Cir. 2011). Rather, when declaratory or
injunctive relief is sought, a plaintiff “must slwdhe is suffering an ongoing injury or faces an
immediate threat of [future] injury.’ld. (citing City of Los Angeles v. Lyon461 U.S. 95, 105

(1983)).
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Additionally, a plaintiff may assert the violation of a procedural riglthadasis for
standing, but only “so long as the procedures in question are designed to protect swate con
interest of his that is the ultimate basis of his standihgyjan, 504 U.S. at 573 n.8.

“[D]eprivation of a procedural right without some concrete interest that istadfdy the
deprivation—a procedural righin vacue—is insufficient to create Article Ill standing.”
Summers555 U.S. at 496:[1] n order to show that the interest asserted is more than a mere
general interest in the alleged procedural violation comtmati members of the publicthe
plaintiff “must show that the government act performed without the procedure in question will
cause a distinct risk to a particularized interest of the plaintiffd. Audubon Soc’y v. Bentsen

94 F.3d 658, 664 (D.C. Cir. 1996).

A. The Plaintiffs Have Not Established an Injuryin-Fact.

In arguing that the plaintiffs lack standing to bring the instant action, theentar
defendants first contend that the plaintiffs have failed to allege a violatiorubstastive,
legally protected interestSeeMem. in Supp. of Intervenors’ Mot. to Dismiss (“Intervenors’
Mem.”) at 9-11, ECF No. 18. The intervendefendants characterize the plaintiffs’ putative
legally protected interest as “a right to attractive wages and working agjitwhich they
argue “is not protected by law” and thus cannot be the basis for stai@#edgdat 9, 11.The
plaintiffs, however, characterize their legally protected interests@shaving their employment
opportunities, wages, and working conditions adversely affected by the emptayinie2A
workers,” and “a right to compete for herder jobs at non-depressed wagesOppi's’'at 8.

The intervenor-defendants further argue that, even assuming that the plahtitfpan
a legally protected interest, the plaintiffs have not established a concpetdioularized injury
to that interestSeelntervenors’ Mem. at 11-14. Specifically, the intervenor-defendants

contencthat “although the plaintiffs have past experience with the field subject to ttesstaah
12



agency action, they have not identified a single employer, or even region,théyemetend to
seek work where wages or conditions have been adversely affected by the contesthdgsdc
Id. at 13. They also argue that “there is not one factual allegation in the complairdtoanne
the alleged procedural defect (the Special Procedures) to the alleged suébstpmy (the
plaintiffs’ failure to work in the Idustry).” Id. at 14. The plaintiffs resporttat their injury is
concrete and particularized becausé&logéir experience working as herders and their desire to
return to herding on the open range.” PIs.” Opp’n at 10. The plaintiffs ciaimeir briefthat,
although they have “actively sought wdrlg openrange herding, they “have not encountered
any employer willing to offer employment on terms superior to those reduyrdte challenged
TEGLs.” Id. at 10-11.

The plaintiffs have aitulated what wouldin theory, be a sufficient injury in fact, but
they have failed to establish that they have lpsgaonallyinjured in the way they describe.
See, e.gAllen, 468 U.S. at 751 (holding that standing requaregersonalinjury fairly traceable
to the defendant’s allegedly unlawful conduct and likely to be redressed by theedqebst’
(emphasis addel) It is well-established that “economic actors ‘suffer an injury in fact when
agencies lift regulatory restrictions on their competitors or otherwise alloeased
competition’ against them.Sherley v. Sebeliu610 F.3d 69, 72 (D.C. Cir. 2010) (quotiba.
Energy& Power Auth. vVFERC 141 F.3d 364, 367 (D.C. Cir. 1998jcord Ass’n of Data
Processing Serv. Orgs. v. Cand®7 U.S. 150, 152 (1970) (holding that competitors suffered
injury-in-fact where increased competition “might entail some future loss of ffypfee also
Shays v. FEC414 F.3d 76, 86 (D.C. Cir. 2005) (acknowledging that “accounting for additional
rivals constitutes injury in fact”)tJnited Transp. Union v. Interstate Commerce Comr8%i

F.2d 908, 912 n.7 (D.C. Cir. 1989) (observing that the allegation that “paying subminimum
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wages to homeworkers will injure factory employees” was “not justsgbée” but was “an
application of basic economic logic”)Competitor standing, however, requires that a competitor
is “likely to suffer financial injury as a result of the challenged actid@®ee Mobile Relay
Assocs. v. FC(A57 F.3d 1, 13 (D.C. Cir. 2006). The D.C. Circuit has made clear that
“[c]laiming that regulatory action creates a ‘skewed playing field,’is not enough” because
that claim is merely “a ‘bare assertion’@mpetition; which is insufficient to establish Article
[l injury -in-fact. Id. at 13-14; accord KERM, Inc. v. FCCG353 F.3d 57, 60 (D.C. Cir. 2004) (“A
party seeking to establish standing on [the] basis [of competitor standingllemishstrate that
it is ‘a direct andcurrentcompetitor whose bottom line may be adversely affected by the
challenged government action.” (quotihigw World Radio, Inc. v. FCQ94 F.3d 164, 170
(D.C. Cir. 2002))).

In light of this authority, the plaintiffsallegations of injuryin-fact in the instant action
fall short for two reasons. First and momportantly, the plaintiffs have not established that
they are in fact competing in the relevant marketpleczier the challenged regulatory scheme
i.e., the labor market for oparange herdersas regulated bthe 2011 TEGLs. Although the
plaintiffs’ brief states that the plaintiffs have “actively sought” work as epage herders, PIs.’
Opp’n at 11, this naked assertigrcontradicted by the allegations in the Complaint as well as
the plaintiffs’ sworndeclarations The Complaininerelystates thathe plaintiffs ‘would
actively seek such jobs,” if such jobs paid more and had better working condBesSompl.
195-8 (emphasis addedlrurthermore,he plaintiffs’ sworn declarations establish that, not only
did all of the plaintiffs leave the ep-rrange herding industry well before the 2011 TEGLs were
promulgated, but also none of the plaintiffs have actively sought work in therapga-herding

industry since the promulgation of the 2011 TEGI&e plaintiff who comes closest to alleging
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an inury-in-fact is Mr.Mendoza, whavers that he was fired from his last opange herding

job in September 2010. Mendoza Decl. 1 5-6. Although Mersiyzathat hehifas] sought
work as a herdérsince that timehe has not done so “since leaving Hendf#ah”in May 2011.
Id. 1116, 11, 13. The 2011 TEGLs did not even become effective, however, until October 1,
2011—several months aftéir. Mendoza stopped actively seeking work in the oerge
herding industry.SeeOpen Range TEGL, 76 Fed. Reg. at 47,244; Herding TEGL, 76 Fed. Reg.
at 47,257.Plaintiff Castro left his last job as a sheepherder in March 2010, and his only
reference to potentially reentering the opange herding labor market was when he “flou]nd
out about another job as a sheepherder in Washington” but “did not pursue [it]” because he
“found out that the conditions were the same as the ranch [he] left.” Castro PD&cB.

Plaintiff Matamoros avers that he left his last opagmge herding job iugust 2009, and
although he states vaguely that he “want[s] to work as a sheepherder again” ahd “h[a
considered working as a sheepherder again,” he has not actually endeavoredrttheegrite
market for sheepherders because he “h[as] never hedyddyntalk about a herding job that has
acceptable pay and working conditions.” Matamoros Decl. {1 4, Mx8Vlatamoros states that
he “talk[s] to friends and acquaintances regularly about job opportunities” and “h[dslindt

an employer willing to pa[higher] wages or provide [better] working conditions,” but he does
not state that he has actively sought employment in any such positions since the @0%1 TE
were promulgatedSee idf18-9. This is insufficient to establish competitor standingglvhi
requires that a plaintiff be airectandcurrentcompetitor,” not a hypothetical or conditional
competitor. SeeKERM, 353 F.3d at 60Finally, plaintiff Catalan states that he has not worked
as an opemange herder since leaving his last positiodune 2005, and he says nothing about

whether he has tried to compete for open-herding jobs since October&8atalan Decl.
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4. Mr. Catalan merely states that he “would take an open range herding job” df ait peast
$12.50 per hour and the housing had hot water, electricity, and a bath®eend J 9.

In short, the plaintiffs’ sworn affidavits confirm that none of them has been a ctonpeti
in the open-range herding industry since May 2011. Thus, the plaintiffs have failedbtisiesta
that they have suffered “a personal injury fairly traceable to the defendéegadly unlawful
conduct.” Allen, 468 U.S. at 751At most, the plaintiffs state that theyouldcompete for open
range herding positions if the positions offereddrattagesand working conditionsSee
Mendoza Decl. 11; Castro Decl. 9; Matamoros Decl. §; Catalan Decl. 9. Yet, these sorts
of “some day’ intentions—without any description of concrete plans, or indeed even any
specification ofvhenthe some day will be-do not support a finding of the ‘actual or imminent’
injury that [the Supreme Court’s] cases requirkeujan, 504 U.S. at 564see also Snake River
Farmers’ Ass'n, Inc.9 F.3d 792, 796-98 (9th Cir. 1993) (holding that speculative possibility of
future enployment in agricultural positions was insufficient to establish startdiogallenge
wage ratesleterminationsinder the INA)’

The second reason why the plaintiffs have failed to establish an infagt, under their
theory of competitor standing, is that the plaintiffs have neither allegeshoam that they are
“likely to suffer financial injury” as a result of the 2011 TEGLSee Mobile Relay57 F.3d at
13. Although this issue is also relevant to the traceability of the plaintiffs’ gadpimjury, the
presence of a financial injury that is actual or imminent is a prerequisite bisksteyan injury-

in-fact under a theory of competitor standir®ge id.see also KERIM353 F.3d at 60—61But

" More generally, the plaintiffs’ reasons for leaving and not reentering #rerapge herding industrgppears to be
only partially based on the wages and housing conditions approved of by the ZBl14. TiHae plaintiffs left their
former jobs as herders at least in part because they were misteegtetht provided with sufficient foodaving
theirtravel documents and wage&hheld, and being threatened witleportation. See Mendoza Decl. %; Castro
Decl. 14; Matamoros Decl. %; Catalan Decl. §. The 2011 TEGLs do not address any of these issues, and the
generally applicable 12A regulations (and other laboglated statutes and regulations) prohibit such mistreatment.
See, €.920 C.F.R. $55.12 (requiring employers to provide meals); 20 C.F.[858.135 (prohibiting employers
from, inter alia, confiscating travel documents).
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cf. Shays414 F.3d at 86—90 (analogizingdimess competitors with electoral competitors and
concluding that politial candidates establish injuiry-fact by having to campaign against
adversaries who obtained illegal financin@he plaintiffs have not alleged that their actual
wages or workinganditions have sufferear will likely suffer in any way as a result of the
challenged guidancdn fact, the plaintiffs have not even established that the challenged
guidance has adversely affectedi@ikely to adversely affect) the wages and kiog
conditions of American workers who, unlike the plaintiéisg employed or seeking employment
as operrange herdersAll that the plaintiffs offer in this regard is anecdotal bali@hd
speculation.See, e.g.Mendoza Decl. 12 (“I believe that th presence [of] F2A workers has
depressed wages and working conditions.”); Catalan D&€l.(l have met sheepherders here
in Washington and they have the same bad conditions that | had when | worked 28 an H-
herder.”).

What is morewhile the plaintiffs claim that employers categorically do not hire epen
range herders for more than $750 per maneitause of the defendants’ special procedsess
e.g, Matamoros Decl. 10, the intervenor-defendants have presented unrebutted evidence that
dozens of H2A openrange herding positions are availatilat pay more than $750 per month.
Seelntervenors’ Ex. 1, ECF No. 34-1. Indeedyeral othese positions appearpay
substantially more than the plaintiffs say theyuld need to work as herderSor example, Mr.
Mendoza states that he “would be willing to work as a herder if the employer paid $1300 t
$1500 per month,” Mendoza Decl1y, yetnineteerH-2A open-range herding positions listed
in the DOL’s certified job registry pay at least $14@ monthseelntervenors’ Ex. 1, at 1.

As a result of the plaintiffdailure to establshthat(1) they are or will likely be

competitors in the labor market for open-range herding positions regulateddhatlemged
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guidanceor (2) they are or willikely suffer a financial injury as a result lbving to compete
for open-herding positions at depressed wages and working conditions, the plaavéffailed
to establish their standing to su&n Article Il injury-in-fact must beinter alia, “concrete and
particularized rather than abstract or generalizésrdcery Mfgs. Ass’n v. ERA93 F.3d 169,
175 (D.C. Cir. 2012) (internal quotation marks omitteat;ord Hein v. Freedom from Religion
Found., Inc, 551 U.S. 587, 620 (2007) (Kennedy, Jnaaring) @oting “the familiar
proposition that a plaintiff lacks a concrete and particularized injury whemmhisomplaint is
the generalized grievance that the law is being violated&), the onlyallegationghatseparate
the plaintiffs in the istant action from the genem@tizenry is their pr&2011 operrrangeherding
experience and their vague intentions to return to ogegeherding someday, if the wages or
working conditions improveNeither allegation establishes “a personal stake inthgome of
the controversy as to warrant [the plaintiffs’] invocation of federal-couddiction.” Summes,
555 U.S. at 493 (internal quotation mark omitted).

B. The Plaintiffs Are Not Arquably Within the “Zone of Interests” Protected or
Reqgulated by thelmmigration and Nationality Act.

In addition to the plaintiffs’ lack of an injury-fact, the plaintiffs also do not satisfy
prudential standing requirements. “[A] person suing under the APA must satisfy nétbcly
lII's standing requirements, bah additional test: The interest he asserts must be ‘arguably
within the zone of interests to be protected or regulated by the statute’ stsh@as violated.”
Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v. Patchak S. Ct. 2199, 2210
(2012) (quotingCamp 397 U.S. at 153). This “zone of interests” requirement is “a gloss on the
meaning of [5 U.S.C.] 8 702Clarke v. Sec. Indus. Ass'479 U.S. 388, 395 (1987), which
limits the universe of persons permitted to sue under the APA to‘tdsersely affecteé or

aggrieved by agency action,” 5 U.S.C. § 702. “The essential inquiry” of the zomie@afsts
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test “is whether Congress ‘intended for a particular class of plairttifie telied upon to
challenge agency disregard of the lanClarke 479 U.S. at 399 (quotinglock v. Cmty.
Nutrition Inst, 467 U.S. 340, 347 (1984)Y.he test “is not meant to be especially demanding,”
id., and it “do[es] not require any ‘indication or congressional purpose to benefit the beould-
plaintiff,” Patchak 132 S. Ct. at 2210 (quotir@arke 479 U.S. at 399-400). Indeed, the
Supreme Court has “always conspicuously included the word ‘arguably’ in the tedictte

that the benefit of any doubt goes to the plaintifl? Nevertheless, the zone-ofterests
doctrine forecloses suit “when a plaintiff’s ‘interests are so marginaléyed to or inconsistent
with the purposes implicit in the statute that it cannot reasonably be assumeoiniyesS
intended to permit the suit.’1d. (quotingClarke, 479 U.S. at 399).

In order to delineate the zone of interests, a court must “look to the Act itsetf asd t
legislative history.” Int’l Union of Bricklayers & Allied Craftsmen v. Mees®1 F.2d 798, 804
(D.C. Cir. 1985).1n this case, the INA itslespeaks relatively clearly about the “interests to be
protected or regulated.SeePatchak 132 S. Ct. at 2210. The statute states that certification
procedures are required for H-2A visas to ensluag(1) “there are not sufficient workers who
are aftte, willing, and qualified, and who will be available at the time and place needed, to
perform the labor or services involved in the petition,” and (2) “the employment dighera
such labor or services will not adversely affect the wages and working oosdifi workers in
the United States.See8 U.S.C. § 1188(a)The manifest import ahis languagés that the
INA’s certification procedures are intendeater alia, to protect American workers from the
potential adverse effects of importing chetoreign labor.Seg e.g, Meese 761 F.2d at 805
(noting that “the legislative history of [the INA] (as initially passed) ¢tjeavinces a

congressional purpose to keep American labor stalwart in the face of foreign ¢ompethe
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United Statey; see also Am.&d’n of Labor & Congress of Indus. Orgs. v. Bro8B5 F.2d 912,
918-19 (D.C. Cir. 1987) (noting that “[t]he regulatory adverse effect prohibition promdigat
pursuant to the INA was expressly retained in the IRCA,” which establidteelRCA’s
continuity with its precursor in the matter of wage protection for Americakessi). This
purpose is confirmed by the legislative history of the INA, which sthigidhe provisions
contained in what is now § 1188(a) “will adequately provide for the protection of American
labor against an influx of aliens entering the United States for the purposecsfrped skilled
or unskilled labor.” H.R. Rep. No. 82-1365, at 51 (1992kewise, thdegislative history of
the1986 IRCA amendments to tewatute “preserved” the principle that “the importation of
foreign workers will not be allowed if it would adversely affect the wages ankinvgor
conditions of domestic workers similarly employed.” H.R. Rep. No. 99-682, pt 1, at 80 (1986).
The parties, irfiact, do not disagree about the fundamental purposes of #4e H-
certification procedures. Rather, the parties diverge over whether thefisldaitwithin the
INA’s zone of interests. The intervenor-defendants argue that the plaintiffs dalwatHin the
INA’s zone of interests both because they are not “willing,” within the meanirg attatue, and
also because their wages and working conditions are not being adversely affabied b
importation of foreign laborSeelntervenors’ Mem. at 14-19. The plaintiffs contend, however,
that “[tlhe INA explicitly protects U.S. workers, like plaintiffs, who would be kiog as herders
if the TEGLs had not depressed the wages and working conditions available to them.” Pls
Opp’n at 12-13. The plaintiffs reason that (1) they “are U.S. workers,” (2) who “#flagthe
TEGLs allow the wages and working conditions in their preferred profession to beedgver
affected by the importation of foreign workers,” and thus they are within thés [dohe of

interests.See idat 16-11.
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The record supports the conclusion that all of the plaintiffs are “United Statksra/or
within the meaning of the INA, since each plaintiff is, according to his swbdawat, either “an
alien lawfully admitted for permanergsidence” or “an immigrant otherwise authorized to
be employed in the U.S.5ee20 C.F.R. § 655.103. The problem for the plaintiffs, however, is
that they are not “willingand availableor “similarly employed” within the meaning of 8 U.S.C.
8 118(a). The absence of both of these features push the plaintiffs outside the argualle zone
interests that Congress intended to protect or regulate in the INA. Asgh€iFauit held in the
context of 8 U.S.C. § 1188, “[a] person who is willing offlgertain conditions are met is not
‘willing and available.” Hernandez Flecha v. Quirp§67 F.2d 1154, 1156 (1st Cir. 197Mhe
First Circuit went on to state: “To carry the plaintiffs’ ignoring conditions to ite&@xtent,
we ask whether theynic who said that every man has his price would say that every man is
‘willing and available’? If so, the phrase is meaninglesd.” The Court finds this reasoning
persuasivelf the zone of interests of the INA’s certification procedures were asll@e the
plaintiffs claim, any person could be considered within that zone so long as she prafessed s
intention to work in dpreferredprofession” on the condition that the wages and working
conditions were attractive enough. To demonstrate the absurdity of this positionyatualdi
who claimed an intention to work in‘preferred profession” aa day laborer picking fruit—so
long as the position paid $100,000 per year, permitted hourly breaks in air-conditioned huts, and
paid mileage to and from the work site—would fall within the INA’s zone of interestis T
example is not provided to suggest that the plaintiffs themselves have made sudbnhaihds,
but it merely demonstrates the inherent limits of the plaintiffs’ argument.

Likewise, the zonef interests of the INA’s FRA certification procedures is inherently

limited by whether the complaining party is “similarly employed” to those he a&ayadversely
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affecting his wages and working conditionghis is a simple matter of labor economide

intent of the INA’s H-2A certification procedures is to ensure that an influgrefgn labor does
notdeflatethe wages and working conditions of American workers. Yet, the differentiation of
human capitain the labor marketeans that only thossifmilarly employed” will have the
economic incentive to contest the importation of a given type of woBee, e.gClarke 479

U.S. at 399 (“The essential inquiry [of the zone of interests test] is whethereSsrigtended

for a particular class oflaintiffs to be relied upon to challenge agency disregard of the law.”
(quotingBlock 467 U.S. at 347))By way of examplean individual who makeslaing fixing
automobiles cannot be relied upon to challenge the wages provided to foreigners wiexlare hi
to be streesweepers because there is no reason to believe that the wages paid or the working
conditions provided to the stregireepers have amffect (let alone an adverse one), on the
mechanics wages or working conditions—the wages and working conditions of the two
professionsare apples and oranges.

This conclusion is consistent with prior decisions in @irguit. The D.C. Circuit has
heldthat employers challenging a denial of a2 certification are within the INA’s zone of
interests.See, e.gPesikoffv. Sec’y of Labqr501 F.2d 757, 760 (D.C. Cir. 1974) (holding that
the interest “of American employers in obtaining qualified emmeYis “arguably within the
zone of interests to be protected or regulated by” the INAg Circuit has also extended the
INA’s zone of interests to union members who had allegedly lost job opportunities to imported
foreign workerssee Mees€eZ61 F.2d at 805, and even to alien workers challenging the denial of
labor certificationssee De Jesus Ramirez v. Reith6 F.3d 1273, 1276 (D.C. Cir. 1998)/hat
these categories of plaintiffs have in common is that they all have somebpabskn in the

game—they all have an economic interest that is arguably protected or regulatesl Ib)Ats
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certification procedures. The plaintiffs in the instant action have no such petsaeal Rather,
the plaintiffsare merely concerned bystandersasgis the open-range herding labor market, and
as bystanders their “interests are so marginally related.tbe purposes implicit in the statute
that it cannot reasonably be assumed that Congress intended to permit theemuitlarke479
U.S. at 399. Althougthe Court sympathizes with the plaintiffs’ discouragement with the
alleged deterioration of the wages and working conditions in their former poof&skat
discouragement is insufficient to bring them within the INA’s zone of interéstontrary
corclusion would permit the validity of the defendants’ actitnise decided “in the rarified
atmosphere of a debating society,” rather than the appropriate “concrete ¢acteat
conducive to a realistic appreciation of the consequences of judicial acHesValley Forge
Christian Coll. v. Ams. United for Separation of Church & State, #t4 U.S. 464, 472 (1982).
Therefore, the Court holds that the plaintiffs, as former participants in the@pga-herding
labor force, do not fall within the zone of interests arguably protected or regulateel INA,
and therefore they do not have prugrstanding to pursue this action.
IV.  CONCLUSION

As the foregoing discussianakes clearthe plaintiffs have not established a cognizable
injury-in-fact, which is necessary to confer standing to sue under Article 1ll. Furthermore, the
plaintiffs fall outside the INA’s “zone of interests,” and therefore they @sk prudential
standing to sueHence, his action does not satisfy Article IlI's case-controversy requirement,
the Court is without subjechatter jurisdiction to hear it, and it must be dismissed.

An appropriate Order accompanies this Memorandum Opinion.

8 The intervenodefendants dispute that the 2011 TEGLs have resulted in any adverse, shatitgy that “the only
changes the 2011 TEGLs made to the existing regime were either positivatial with respect to wagesdc
working conditions.” Replyr. in Further Supp. of Intervenor’ Mot. to Dismiss at 3, ECF No. 34.
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Date: Februargl, 2013

Isl {5’/)/)“/’ / f\/ ////;//// )

BERYL A. HOWELL
United States District Judge
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