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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

REYMUNDO Z. MENDOZA, et al,
Plaintiffs,
Civil Action No. 11-1790 (BAH)
V.
Judge Beryl A. Howell

THOMAS E. PEREZ, in his official capacity
et al,

Defendants,
V.
WESTERN RANGE ASSOCIATIONet al,

Intervenor-Defendants.

MEMORANDUM OPINION

This case is before the Court to deteerthe appropriate remedy to address the
procedural violation of thA&dministrative Procedure A§tAPA”), 5 U.S.C. § 553, by the
defendants Thomas E. Peren his official capacity ase®retary of Labor, and the U.S.
Department of Labor (collectively, “Federalfeadants”). Pending before the Court is the
plaintiffs’ motion for a remediabrder “setting a schedule for theefiferal Defendants] to initiate
and complete a rulemaking establishing ternt @onditions of emplayent, including wages
and housing benefits, that employ@atrticipating in the H-2Aisa program must offer to
sheepherders and open range livestock worketaalate on which the existing rules will be
vacated.” Pls.” Mot. for Rulemaking Schedulelafacatur (“Pls.” Mot.”), ECF No. 49. For the

reasons discussed below, this motion is granted in part and denied in part.

! Thomas E. Perez is now the Secretary of the U.S.reeat of Labor and, consequently, in accordance with
Federal Rule of Civil Procedub(d), Mr. Perez has been substituted as the named defendanR. Eiv. P.
25(d).
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BACKGROUND

The factual and procedural history of this case will not be repeated here since this
background is fully set out in this Court’'s@rMemorandum Opinion dismissing the suit for
lack of both Article 11l and pruddial standing, under Federal RueCivil Procedure 12(b)(1),
and the D.C. Circuit’s reveasof that conclusionSee Mendoza v. Sql@24 F. Supp. 2d 307,
310-15 (D.D.C. 2013)ev'd sub nom Mendoza v. PereZ54 F.3d 1002 (D.C. Cir. 2014)In
short, the plaintiffs are U.S. workers, whit kaeir herding jobs by May, 2011, due to “the
substandard wages and working conditions #taybute to the easy availability of foreign
herders.”Mendoza 754 F.3d at 1007. They challedggvo Training and Employment
Guidance Letters (“TEGLS”), which were publish@n August 4, 2011, in the Federal Register
by the Federal Defendants to implement aifprevorker visa program, under 8 U.S.C. 8
1188(a)(1).ld. at 1007-08. The TEGLs “establish[¢de minimum wages and working
conditions employers must offer U.S. sheepheidgwatherders, and opeange (cattle) herders
before hiring foreign herdersid. at 1007.

The plaintiffs successfully argued before t.C. Circuit that the challenged TEGLSs
“were subject to the notice and comment requirgsfof the APA] because they possess all the
hallmarks of a legislative rufeby “chang[ing] the regulatorgcheme for herding operations.”
Id. at 1024-25. Specifically, abseht TEGLS, visa petitions fdoreign herders “would be
subject to the standards found in 20 C.F.R. §&B which would, to take only a few examples,
require employers to pay herders the highehefAEWR, the prevailingvage, or the minimum

wage, keep track of herders’ hours, and pagérs at least twice a month. The TEGLS, on the

2 The D.C. Circuit found that “[e]ven though the plaintiffs have not worked as herdees2i11 and may not have
applied for specific herder jobs since that time,” they met the standjogements because they “have affirmed
their desire to work as herders and stated theirtioteto do so if wages and working conditions improve.”
Mendoza754 F.3d at 1013.



other hand, require employersgay only the higher of the praNing wage rate or minimum
wage, exempt employers from recording herdeosirs actually worked, and allow employers to
pay employees once monthly upon mutual egrent between employer and workelendoza
754 F.3d at 1024-25 (citing TEGL No. 15-06, 7&lFeeg. at 47, 244-46; TEGL No. 32-10, 76
Fed. Reg. at 47, 257-59).

The D.C. Circuit held that “the Deparént of Labor violated the Administrative
Procedure Act by promulgating [the TEGLSs] mout providing public notie and an opportunity
for comment,” and remanded the case to tlmarCto craft a remedy to the APA violationld.
at 1025. To fashion an appropriate remedy, the tGhrected consideratn of “various factors
including whether vacating the TEGLs would haveisruptive effect on the herding industry
and how quickly the Department of Labor midpet able to promulgate, pursuant to the
procedural requirements of the APA, new2H-regulations for herding operationdd. (citing,
for comparisonElec. Privacy Info. Ctr. v. U.S. Dep’t of Homeland $663 F.3d 1, 8 (D.C. Cir.
2011) (where agency “failed to conduct a notice-and-comment rulemaking,” remand was
necessary, but “[b]Jecause vacating the presentvolgd severely disrupt an essential security
operation,” rule was not vacated and agencyadkmsonished “to act promptly on remand to cure
the defect in its promulgation”).

Following the D.C. Circuit’s issuance of wpinion, and even before the mandate issued
remanding the case, this Court diegtthe parties to “submit a joistatus report . . . that either:
(1) proposes an agreed upomezly for the APA violation or (2) proposes a briefing schedule
that will address the various factors the Cetaduld consider in crafting a remedy.” Minute

Order, September 2, 2014. In response, the pantikcated that, although they agreed



“that the Department of Labor must undedalotice-and-comment rulemaking to replace the
[TEGLSs] invalidated in this case,” they disagd on the schedule necessary to complete that
agency action and whether the TEGLSs shoulddmated. Jt. Status Rert, at 1, ECF No. 48.
Consequently, the Court enterebreefing schedule to enable tparties to set out more fully
their positions on the gpopriate timing and elements okthemedy. Minute Order, September
10, 2014. Briefing on the plaintiff’'s motion for ander setting a schedule for rulemaking and
vacatur is now complete.
1. DISCUSSION

The Court’s present task is toradt a remedy to the APA violation.Mendoza754 F.3d
at 1025. The parties appearagree on key elements of thesnedy, including that the Federal
Defendants should (1) publish a Notice of PregabRulemaking to replace the procedurally
defective TEGLS; (2) solicit public comment) (&spond to significant comments; (4) ensure
full inquiry and analysis of tevant economic and policy issy€S) comply with interagency
processes to ensure appropriate oversightédyffice of Information and Regulatory Affairs
(“OIRA") and consultation with pginent agencies, such as thepartment of Agriculture; and,
finally, (6) generally comply witlall applicable legal requiremss, including initial and final
regulatory flexibility analyses, as raged by 5 U.S.C. 88 603(a), 604(a)(Bee generallPls.’
Mem. Supp. of Pls.” Mot. for Rulemaking Sch#e and for Vacatur (“Pls.” Mem.”), ECF No.
49-1; Defs.” Mem. in Resp. to Pls.” Mot. (“B’ Resp.”), ECF No51; Def.-Int'rs.” Mem.
Partial Opp’n to PIs.” Mot. (“Def.-Int'rs’ Men), ECF No. 50. They disagree on the time table
for completion of this process and whether, ateéhd of the process, vacatur of the TEGLS is

required. These two areas of disagresnage addressed separately below.



A. Time Table For Noticeand Comment Rulemaking

The Federal Defendantsdicate that work is already unae&y on a new rule to replace
the invalid TEGLS, including preparation af‘proposed methodology for determining wage
rates in the open range production of livestaldng with an accompanying cost-benefit analysis
for OIRA review” and development of “standafds determining recruitment of United States
workers and housing requirements for workers.fsD&esp. at 5. The plaintiffs request that
this work be fully completed and a final rule filaced in effect within 150 days of this Court’s
order. Pls.” Mem. at 2. Specifically, the plaistseek a remedial order that (1) directs the
Federal Defendants to complete the notim@ @mment rulemaking and publish a final rule
within 120 days of this Court’s Order, whigvould be about March 2015; and (2) sets an
effective date for the final rule that is 30 dajter the date of the publication, which would be
about April 2015.Seed. at 2-3. According to the plaintiffs, this concededly “rapid
rulemaking,”id. at 3, on “[a]n expeditious schedul@” at 4, is necessary becatisach day
that the TEGLs are in effect, theypose a legally-invalid regime that alters workers’
substantive rights,” by depressing U.Srkers’ wages and working conditiond, at 3-4,
particularly since the casesalready been underway for ‘@xtended period of timejd. at 4.

The Federal Defendants do not appear to rdssplaintiffs’ requestor a remedial order
that outlines a rulemaking scheduleeeDefs.” Resp. at 9 (askimanly that “the agency should
be granted leave to complete the required rukémgaprocess in conformity with the time frame

outlined above with a final rule for publication by November 2035Rather, they contend that

® The defendant-intervenors contend that no rulemaking schedule needs to benga@mfrt's remedial order
because the plaintiffs’ injury is addised merely with the opportilly to comment on a proped rule. Def.-Int’rs’
Mem. at 1 (“once Plaintiffs have been given an opportunity to comment on such procedures, théiaghegn
remedied in full regardless of final adoption and DOL should not be forced to adopt a legislative rule efsanyon
schedule but its own”). This Court disagrees. The D.C. Circuit certainly contemplated morezextensi
consideration of remedial issues on remand, including a rulemaking schedule based upon “how quickly the
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the expedited schedule proposed by the pfésrtannot be met “without compromising the
integrity of the notice and comment procass related statutory and executive order
requirements.” Defs.” Resp. at 2. The FetlBefendants warn that imposition of such an
expedited schedule “may likely undercut tlee@ssary economic study and consideration of
public comments that are fundamental aspetthe notice and comment proceskl’

In contrast to the plairftis proposed schedule to compléteal rulemaking and have a
new rule in effect within 150 days of tH&ourt’s order, the Federal Defendants propose a
schedule that triples the lengihtime for rulemaking to up t865 days from the date of the
remedial order. The Federal Defendants prepbs alternative schea@udf (1) “issuing in
March 2015 a notice of proposed mkgking open to public commentd. at 2, which would
include an initial regulaty flexibility analysis,id. at 4; (2) 60 day comment periad, at 4; (3)
“a sixty-day period for [Department of Lab@DOL")] to respond to public commentsid. at 5;
and (4) a final 90 day period for DOL to tride a final economic analysis for OIRA’s
assessment and circulation to other agencies for comnmntyith anticipated completion of
the entire rulemaking process in November 2@d.5at 3, which would be seventeen months
from the issuance of the D.C. Qiits decision invalidating the TEGLSs.

The plaintiffs contest the Federal Defendaptssition that more time than 120 days is
needed to complete the rulemaking and assertii@t is capable of issng a final rule within
the time limit proposed by plaintiffs.” Pls.” Mem. af 4They note, first, that a 60-day comment

period could be fit into their 120-day proposed schedule babtjfExecutive Orders 12,866 and

Department of Labor might be able to promulgatenew H-2A regulations for herding operationMéndoza 754

F.3d at 1025.

* The plaintiffs use as a model for their 120-day timeframe the rulemaking schedule imposed in another case, which
involved a single issue of wages in contrast to the mulSplees to be addressed ie tiew rule. Pls.’ Mem. at 3
(discussingComite De Apoyo A Los Trabajadores Agricolas v. SQISTA), No. 09-240, 2011 WL 2414555, at *5

(E.D. Pa. June 16, 2011)). Contrary to the plaintiffs’ view, the Court finds that “the differartbessubstantive

scope of the rule iIRATAand the rule at issue her®ls.” Reply at 4, render tt@ATAcase and schedule

distinguishable from any schedule to be imposed on the rulemaking here.
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13,563 do not require, and only recommend, lémgjth of a public comment periotd. at 5

(citing Exec. Order 13,563, Improving Regidatand Regulatory Review, 76 Fed. Reg. 3821, §
2(b) (Jan. 18, 2011); Exec. Order 12,866, Raiguy Planning and Review, 58 Fed. Reg. 51,735,
8 6(a) (Sept. 30, 1993)). Moreover, while thaiptiffs do not dispute that a new rule would
constitute “significant regulaty action,” subject to OIRAeview under Executive Order 12,866,
they contend that the 90-dpgriod provided in the Executiv@rder for OIRA review must

“vield[] to a contrary court order.ld. at 6° In other words, the plaintiffs essentially
recommend trimming the time for public commentarinteragency reew as necessary to

meet a four-month time period to turn-around a new final rule.

Short-cutting the time for adequatetine and comment rulemaking would be short-
sighted and end up extending, &atithan expediting, the praxe The Federal Defendants
explain that “the entire hemly special procedure is suljjéc a new rulemaking, including
wages, housing, recruitment, and related el@sigoverning the employment of herdensl’ at
9. The herder occupations aug in the TEGLSs are fairly unique and the “TEGLS’ guidelines
have been in effect for over twenty years.”f€eOpp’n to Pls.” Mot. for Summ. J. at 8, ECF
No. 33. Hence, this rulemaking process mexgithe Federal Defiglants to develop a
methodology for measuring an appriate wage regime involvintpe open range production of
livestock occupations as well tee appropriate standards fohet components, such as housing,
that need to be addressed in the new ruleusTthe Federal Defendamat® correct that “DOL’s

front-end deliberations” are dadal for producing a new ruleontaining “well formulated”

® The plaintiffs further criticize the Federal Defendants’ proposed schedule for being “five months longer than
DOL'’s earlier estimate of the time necessary to adoptah fule.” Pls.” Reply a2, ECF No. 52. Indeed, the

Federal Defendants previously statidt they would need “no less than 270 days to complete full notice and
comment rulemaking,” while consistently maintaining that the plaintiffs’ timeframe of 120 days “is too short to meet
the agency’s obligations under the statute and controlliagutive orders.” Defs.’ Opp’'to Pls.” Mot. for Summ.

J. at 9, ECF No. 33. While a schedule of 270 days would be preferable to the longer schegubposed, the

Court appreciates thatdlprior reference tortb less thar270 days” (emphasis added) was a minimum time frame.



program goals and “prevailing domestic laborkeaconditions,” as well as an adequate
explanation for “its chosen methodology for settivege rates for herding occupations.” Defs.’
Resp. at 6.

Given the length of time the case has beeipg, the number of issues to be resolved
as part of the refashioning of tepecial procedures for herders, as well as the complexity of the
factors involved in the rulemakirand the significance of this issteethe effected workers, this
Court puts a premium on ensuritiiat the Federal Defendants have sufficient time to get the
proposed new rule right to avdide risk that a “poorly formaked rule would need to be
withdrawn in the face of significant publicroonents, which would add more delay to the
process.”ld. The Court takes serioydlhe Federal Defendants’ caution that the “Plaintiffs’
desire for a fast rulemaking should not undetlatintegrity and legal defensibility of the
planned rulemaking.ld. The Federal Defendants do not eppto be dragging their heels but
have already begun the predicate work necessd #ible to promulgate a proposed rule that
complies with legal and regulatory requarents, and is based on sound methodology to
withstand the scrutiny of both tipaiblic and the interagency rew process. The plaintiffs’
proposed schedule would result in significanhpoession of the time permitted to prepare the
proposed rule or to obtain public commentboth, when important work is being performed
during each period outlined blye Federal Defendants.

At the same time, the Court recognizes that the schedule proposed by the Federal
Defendants is very generous, or what the plaintifigracterize as “maximalist.” Pls.” Reply at 2.
Therefore, imposition of dates certain for completion of the rulemaking process should not pose
any difficulty. Consequently, the Court ad®the schedule as proposed by the Federal

Defendants and will enter a remedial order aonihg a rulemaking schedule that requires the



Federal Defendants to issue a Notice of Propéddmaking by March 1, 2014, and a final rule
by November 1, 2015.

The plaintiffs further request that the Federal Defendants “make the final rule effective
30 days after its publication indlFederal Register,” noting thiais time frame comports with
the APA requiremengynder 5 U.S.C. 8§ 553(dhat “[t]he required publication or service of a
substantive rule shall be made fests than 30 days before itsegfive date.” Pls.” Mem. at 6.
With this request, the plaintiffs seek to avaity lengthy delay by the Federal Defendants in the
new rule’s effective date, citing “past DQtactice under similar circumstances$d. The
Federal Defendants and defendangiménors raise no objection taglaspect of the plaintiffs’
request, which appears to be eminently@aable given the time afforded the Federal
Defendants to issue a new final ruleePIs.’ Reply at 1 (“NeitheDOL nor intervenors have
specifically opposed an order reqagithat a final rule become efitive within 30 days after the
rule’s publication.”). Thus, the reml order in this case shallrdct that the effective date of
the new rule shall be no later than 30 days #fierule’s publication, ano later than December
1, 2015, whichever is earlier.

B. Vacatur of TEGLS

The plaintiffs request that the Court artihat the invalid TEGL$e vacated 150 days
from the date of the Court’s order to coincidigh the proposed effective date of the new final
rule.” Pls.” Mem. at 2. In other words, umdie plaintiffs’ proposedulemaking schedule, the
TEGLs would remain in effect until the effeatidate of the new rule and “vacatur and the
effective date would be simultaneous.” Pls.pReat 9. The Feder&lefendants and defendant-
intervenors incorrectly construe the plaintiffsquest to be for an automatic vacatur after 150

days of the Court’s remedial ordegeDefs.” Resp. at 10; Def.-Int'rs’ Mem. at 3-4, but the



plaintiffs do “not seek vacatuir‘DOL has not adopted a rule’ by the deadline provided by this
Court; they seek vacatur coincidemith the effective date of thfenal rule.” PIs.” Reply at 9.
While the plaintiffs seek an earlier date for thevmale’s effectiveness, their request for vacatur
of the TEGLSs is tied to theproposed timing of the new rule@oming effective. Thus, they
contend that “vacatur would have no disruptiveetfbbecause it would coimt® with issuance of
the final rule.” Pls.” Mem. at &ee alsdIs.’ Reply at 12 (“Defendds point to no disruptive
effects of vacating the TEGLSs on a date that@des with the effective date of the new final
rule.”).

Furthermore, the plaintiffs contend thaicatur of the TEGLS is important to “mak|e]
clear that they have no furtheghd force or effect” and “ensuiéhat DOL does not continue to
rely on the TEGLs as a sourceanfthority in the event that its rulemaking fails to address each
aspect of herder certifiaahs once governed by the TEGLS.” Pls.” Mem. &éeg alsdPls.’

Reply at 9-10 (“the purpose whcatur in plaintiffs’ proposal i® ensure that the TEGLs are
wiped from the books once a repla@mnt rule is in effect”).

The Federal Defendants’ opposition to vacafuihe TEGLs is limited to any vacatur
“while DOL undertakes the notice and commentma&ing process for a replacement rule to be
completed by November 2015.” Likewise, the defendiatervenors’ objectin to the plaintiffs’
vacatur request is based on the misunderstaniaighis request i&hat the TEGLSs should
expire on a date certain, reglsk of whether DOL has placadew, permanent procedure in
their place.” Def.-Int'rs’ Mem. at 6. As th@aintiffs point out, “they knock down a straw man
by focusing on the disruptive effect of vacating the TEG&frea new rule becomes effective,

a scenario that will not occur under plaintiffs’ posal.” Pls.” Reply at 2 (emphasis in original).
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The Federal Defendants and defendant-interveshmrsot express any problem with vacatur of
the TEGLs upon the effective date of the new rule.

The law in this Circuit directs consideratiohtwo principal factors in deciding “whether
to vacate a flawed agency action”: “(1) ‘the sagness of the . . . fil@encies’ of the action,
that is, how likely it is ‘the agency will be altie justify’ its decision on remand; and (2) ‘the
disruptive consequences of vacaturdeartland Reg’l Med. Ctr. v. Sebeljus66 F.3d 193, 197
(D.C. Cir. 2009) (quotingrox Television Stations, Inc. v. FCZ30 F.3d 1027, 1048-49,
modified on reh’g on other ground93 F.3d 537 (D.C. Cir. 2002)) (internal quotations,
brackets, and citations omittedee als®llied-Signal, Inc. vNuclear Regulatory Comm’®88
F.2d 146, 150-151 (D.C. Cir. 1993)). Applicatiortloése factors in this case militates strongly
in favor of vacatur of the TEGLs upon the effeetdate of the new rule, as requested by the
plaintiffs. First, the failure of the Federal fieadants to engage in notice and comment is a
fundamental procedural flaw that frequerntiyguires vacatur of thavalid agency actionAllina
Health Servs. v. Sebelius46 F.3d 1102, 1110-11 (D.C. Cir. 2014) (“deficient notice is a
‘fundamental flaw’ that almostlways requires vacatur” (quotiktpartland Reg’l Med. Ctr. v.
Sebelius566 F.3d at 199))n re Long-Distance Tel. Serv. Fed. Excise Tax Refund L83 F.
Supp. 2d 138, 144-145 (D.D.C. 2012)hen notice-and-comment is absent, the Circuit has
regularly opted for vacatur”) (citingprint Corp. v. Fed. Commc’n Comm3i5 F.3d 369 (D.C.
Cir. 2003) (noting that the Circuit has “opted f@catur recently with some regularity” when
notice-and-comment is absent))his is particularly true where, as here, the timing of the
vacatur is scheduled in a manneatwid any disruptive consequences.

Accordingly, the remedial order shall dirgleat the TEGLS be vacated upon the effective

date of the new rule.
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1.  CONCLUSION

The plaintiffs’ motion for a rulemaking schdewand for vacatur is granted in part and
denied in part. As the plaintiffs request, theu@ will enter a remedial order that: (1) establishes
a rulemaking schedule, although on a time frarag differs from the plaintiffs’ proposed
schedule; (2) directs the Federal Defendanmutaish a Notice of Proposed Rulemaking by
March 1, 2014, and a final rule by November 1, 2@3bsets the effective date of the new rule
to be no later than 30 days aftke rule’s publication or Decerabl, 2015, whichever is earlier;
and (4) vacates, upon the effective date of the new rule, the TEGLs successfully challenged in
this action. The plaintiffs’ motiors denied in other respects.

An order consistent with this Memorandum Opinion will be contemporaneously entered.

Date: October 31, 2014
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