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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DISTRICT NO. 1, PACIFIC COAST
DISTRICT, MARINE ENGINEERS’
BENEFICIAL ASSOCIATION, AFL-
ClO,

Plaintiff,

V. Civil Action No. 11-cv-1795(KBJ)
LIBERTY MARITIME CORP,,

Defendant.

N N N N N N N N N N N N N N

MEMORANDUM OPINION

Plaintiff District No. 1, Pacific Coast District, Marine Engineers’ Beneficial
Association, AFLCIO (“Plaintiff,” “MEBA” or “the Union”), is a labor organization
headquartered in the District of Columbia that represents maritime indersployees
working at ports throughout the United States. For more @#tayears, MEBA engaged
in acollective bargainingelationshipwith Defendant Liberty MaritimeCorp.
(“Liberty,” “Defendant” or “the Company}, a shippingnanagementompany that
employed MEBArepresented individuali® supervisory positionaboardLiberty-
operatedvessels pursuant to successomtractswith the Union. The parties’
relationship soured in the fall of 2011, when MEBA and Liberty failed to negpoéia
successoagreementor the first time sinceghe Company’s founding i6988 and
Liberty subsequently enteredto a new collective bargaining agreemevith one of
MEBA'’s rival unions the American Maritime Officers (“AMO”).MEBA has brought

the instant action against Liberpprsuant to section 301 of the Laboaiagement
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Relations Act 29 U.S.C. 8185, and the Declaratory Judgment A@8 U.S.C. §8201,
2202,allegingthat the last successfully negotiategheement betweethe parties—
which includes an arbitration provisierremains in effegtandthat Liberty breached
this agreement Accordingly, MEBA seeks an order from tiCourt compding Liberty
to arbitrate what MEBA contends is a contractual disputgeeCompl., ECF Nol,
191-3, 2930, 3233, 37.)

Before this Court at present are both parties’ cioss$ions for summary
judgment (SeePl.’s Mot. for Summ. J(“PIl.’s Mot.”), ECF No.26; Def.’s Mot. for
Summ.J. (“Def.’s Mot.”), ECF No.27.) MEBA contendghat it is entitled to an order
compelling arbitration as a matter of laySeePl.’s Mem. in Supp. oPl.’s Mot. (“Pl.’s
Br.”), ECF No.26-4, at 11)* Liberty, in contrast, asserts thinis Court lacks subject
matter jurisdiction wer the instant dispute because the gravamen of MEBA'’s claim is
“representational—i.e., the aim ofthe Unions suit is to force Liberty temploy
supervisors represented MEBA and notby AMO—and Liberty arguespnly the
NationalLabor Relations Boar@'NLRB”) may heatthis type of claim (SeeDef.’s
Statement of Facts &em. in Supp. oDef.’s Mot. (“Def.’s Br.”), ECF No.27-1, at 7)
Moreover andn any eventLiberty argues that thi€ourt caanot compel the partieto
arbitrateunder their last successfully negotiated agreerbectiuse tht agreement was
no longer inplace at the time of the alleged violationSSee id.at 7-8.)

Becausdhis Court concludethatit has jurisdiction to heamEBA’s claims and
thatthe question of whethdghe partieslabor agreement was still in effect at the time

of the alleged violations ia question for an arbitrator to decjdkis Court willDENY

! Page numbers throughout this Opinieexcept for deposition page numbersefer to those that the
Court’s electronic filing system assigns.



Defendant’s motion for summary judgme@RANT Plaintiff’s motion for summary
judgment, anccompel the parties to arbitraté sepaate order consistent with this
memorandum pinion will follow.

l. BACKGROUND

A. Legal Landscape

The dispute in this case is grounded in the complex statutory and legal
framework goerning labor law, includinghe National Labor Relations Acff 1935
(“NLRA”), 29 U.S.C. 88151-169, and the Labor Management Relations AtEtL947
(“LMRA"), 29 U.S.C. 8l41et seq. also known as the TaHartley Act, which was
enacted as series of amendments to the NLR&8eelInt’l Longshoremen’s Ass’n v.
NLRB, 56 F.3d 205, 207 (D.C. Cir. 1995) (“Congress amended the NLRA with the
enactment of the Labor Management Relations Act.” (citation omittedgntral to the
instant casare section 301 of the LMRA9 U.S.C. 8§ B5, which grants federal courts
jurisdiction over suits for labor contract violations, and section 8 of the ANLR®
U.S.C. 8158, which governs unfair labor practices over which NMIeRB has primary
jurisdiction. Specifically, seatn 301provides that

[s]uits for violation of contracts between an employer and a

labor organizatiomepresenting employees in an industry

affecting commerce as defined in this chapter, or between

any such labor organizations, may be brought in district

court of the United States having jurisdiction of the parties,

without respect to the amount in controversy or without

regard to the citizenship of the parties.
29 U.S.C. 8185(a). The Supreme Coutas recognizethat section 301 “does more
than confer jurisdiction in the federal courts over labor organization#jig’statutealso

“expresses a federal policy that federal courts should enfdabet contracts,

including “agreement[s] to arbitrate grievance disputesbrder to promote stabilitin



the labor industry or, as the Court put it, to ensumdustrial peacg]” Textile Workers
Union v. Lincoln Mills 353 U.S. 448, 455 (1957%ee alsoLocal Union 1395, Int’l Bid.
of Elec. Workers v. NLRE97 F.2d 1027, 1030 (D.C. Cir. 1986) (“Congress has
authorized the courts independently to entertain suits brought to enforcetim@le
bargaining agreements under Section 301 of the L-abmmagement Relations Act[.]”
(citing Lincoln Mills, 353 U.S.at 456457)); Lee Modjeskeaet al., Federal Labor Law:
NLRB Pradice 25(Feb. 2014 ed.)ekxplaining thatsection 30X'reflect[s] Congresgds]
intent to encourage and support the private arbitration of disputes arising under
collective bargaining agreements, and to make arbitration agreementsajlydi
enforceable’(footnote omitted).

Section 8of the NLRA, meanwhile, describes a host‘tdpresentational” issues,
Carey v. Westinghouse Elec. Cqarp75 U.S. 261, 266 (1964that may arise in the
context of collective bargainingincluding unfair labor practices related employers,
employees, and their respective representatises29 U.S.C. 8158—and in contrast
to section 301 claims, “courts are not primary tribunals to adjudicatifs 8]
issue$,]” San Diego Bldg. Trades Council v. Garm@&b9 U.S. 236, 244 (19). For
example, section 8(b)(1)(B) makes it an unfair labor practice fori@nuor its agents
“to restrain or coercean“employer in the selection of [its] representatives for the
purposes of collective bargaining[.]” 29 U.S.&£158(b)(1)(B). By the sammken, it
is an unfair labor practice under secti®fa)(5) for an employer “to refuse to bargain
collectively with the representatives of [its] employees[l#l. 8 158(a)(5). Indeed,
under sectior8(d), employers and representatives of their employees have a “mutual

obligation” or “duty” to bargain collectivelyd 8 158(d), butit is well settled, that “it



[is] an employer’s duty to bargain collectively only with the duly mptiaed or
accredited representative of the employgdésMay Dep’t Stores Cov. NLRB 326 U.S.
376, 383384 (1945) Determinatons such as who qualifies aslaly recognized
representativdor the purpose of sectiona&e“left in the first instance to the National
Labor Relations Boaifd” which hasauthority to prevent antemedy unfair labor
practices and not to the courtsGarmon 359 U.S.at 244245;seealso29 U.S.C. 8160
(describing Board’s powers and procedures regarding unfair labor geaptvodjeska,
supra at 4465 (describingunfair labor practicgprocedurek

B. Factual Background

Theinstant dispute arises out tife parties’ lengthyollective bargaining
relationship. In particular, this case concerns the parties’ most recent succesiséul |
agreemen(in 2010 and their failed attempts to negotiate a successor agreement in
2011.

1. The Parties’ History Of Collective BargainindAnd Most Recent
Successful Labor Agreement

MEBA is alabororganizationthat representsl.S. maritime industrgmployees
includinglicenseddeck officers and engineergDecl. of Mike Jewell, President of
MEBA (“Jewell Decl.”), ECF No. 2&, 12; see alsdDep. of Thomas Keenan, Exec.
Vice President of Liberty"Keenan Dep.”), ECF No27-4, at 23:1821.) Liberty is a
corporation thamanages fleet ofcommercial shipping vessetsncluding “bulk
carriers” and “purecartruck carriers™—thattransportgoodsaround the world. Keenan
Dep. at 19:1420:8 (describing Liberty’s ships)d. at 14:321 (describing Liberty’s
business activities)\Jewell Decl. 13 (same)) For more tharR0 years,Liberty and

MEBA engaged in a collective bargaining relationstiippugh which Liberty employed



MEBA-represented engineeaboardLiberty-operatedoulk carriers (Jewell Decl.| 4;
Keenan Dep. at 14:225:1, 26:912; see alscde-mail from Philip Shapiro, Presideit
CEOof Liberty, to Jewell (Sept. 29, 2011, 4:08 p)r(i'Sept. 29th Shapiro-kail”),
ECF No0.27-20, at 2 (“Our company has been an MEBA contracted company since its
founding in 188.”).) Specifically, since 1988 the parties hawltered into successive
collective bargaining agreements (“CBAs”) that set the terms and c¢onslibf
employmenttor MEBA membersemployed by Liberty
In August 0f2010,instead ofnegotiatinga newCBA, the partiesigned a

Memorandum of Understanding (“MOU3ggreeng to a oneyear extensiomf the
existing CBAtermswhich, along with amendments in the MOU itself, the parties
“deemed a New Agreement[.]” (MOUWECF No.26-2 at 1116, 11.) Specifically,the
parties agreed in a provision of the MOU entitled “Duration of the Agreéhtkat this
“New Agreementwould beeffective from August 25, 2010, through midnight on
September 30, 2011.Id})) The parties further stipulated the duration provisionhat
the New Agreement would automatically renew itself

from year to year thereafter unless either the Company or the

Union shall give written notice to the other of its desire to

amend the Agreement, which shall be given at least sixty

(60) days, but no sooner than ninety (90) days, prior to the

expiration date. In the event either the Company or the

Union serves notice to amend the Agreement, the terms of

the Agreement in effect at that time of the notice to amend

shall continue in effect until mutual agmment on the
proposed amendments or an impasse has been reached.

(1d.)
As for thesubstantie provisions of the prior CBAhat the New Agreement

incorporatedoy referenceat leastthreeare importanto the instant dispute. Firan



theprior CBA, the partiehadacknowledgedthat all of the engineers to whomish
Agreements applicable are ‘supervisors’ within the meaning of the Labor Manageme
Relations Act[]” (District No.1—Pacific Coast District, M.E.B.A. Tanker Agreement
(“CBA"), ECF No. 27-2 at 2-7, 6.)*> Second Liberty hadrecognizel MEBA “as the sole
representative” othe Company’slicensedengineers “for the purpes of collective
bargaining”(id. at 7), andfurtherpromised to hirenly MEBA-represented engineers
(id.). Third, the partieshadagreed that “[a]ll disputes relating to the interpretation or
performance of this Agreement shall be determined in accordance thghjinding
grievance and arbitration procedures set forth at lengtharCBA (CBA, ECF

No. 26-2 at 2835, 30;see alsalewell Decl. 15 (describing grievance and arbitration
provisions)) In particular the CBAprovided forthe appointment of anutually agreed
uponarbitrator who would chair monthly meetingsafLicensed Pesonnel Board
consisting of two (2) persons appointed by the Union and two (2) persons apgpbinte
the Company (CBA, ECF No0.26-2, at30.) The parties agreed to subrfany
grievances that each party may have'the arbitrator and the personnel board for
resolution, and acknowledged that “[t]he decision of a majority of thedoathe
Arbitrator . . . shall be final and binding upon the parties[.[d. &t 30:31.)

2. The 2011 Negotiations

MEBA officials who participated in the 2011 negotiations with Libertyluigie:

PresidentMike Jewell, Gulf Coast Vice President JonatHancoln,and Secretary

2 Supervisors, as defined in section 2(11) of the NLRA, 29 U.S.T5X11), are ordinarily excluded
from the NLRA’sprotections. See, e.g.NLRB v. Ky. River CmtyCare, Inc, 532 U.S. 706, 7082001)
(noting that “employees . .deemed to be ‘supervisors’ [are] thereby excluded from the protecoions
the Act”). However, “parties voluntarily may agree to the inabmsof supervisors in a [bargaining]
unit” and “[s]uch an agreement is enforceable according to the teftie @ollective bargaining
agreement in which it is embodiedU.S. Dep’t of Interior vFLRA, 26 F.3d 179, 182 (D.C. Cir. 18
(citing Allied Chem. & Alkali Workers v. Pittsburgh Plate GlaGe., 404 U.S. 157, 188 (1971)).



Treasurer Bill Van Loo (SeeJewell Decl. {7 (“On behalf of the Union, | bargained
with Liberty[] . . . with the intent to reach a successor agreement to the parties’ la
contract.”);Dep. of Mike Jewell (Jewell Dep’), ECF No. 278, at 42:2021
(identifying Lincoln as “chief negotiato); id. at 51:1619, 55:1422 (describing Van
Loo’s involvement in negotiationg) Liberty officials and representativaavolved in
the negotiationand subsequent grievandexiude: President and CEO Philip Shapiro,
Executive Vice President for Marine Operatioffsomas Keenanvice President for
OperationsCapt.David Hussey, and outside counsel Wdth G. Miossi (See, e.g. E-
mail from Shapiro to Jewell (Sept. 28, 2011, 2:18 p.(fSept. 28th Shapiro Hnail”),
ECF No. 2718, at 2(negotiating with Jewell);Decl. of Thomas Keenan (“*Keenan
Decl.”), ECF No. 2717, 14 (“From July to September, 2011, | oversaw and
participated diectly in negotiations with MEBA].”); Letter from Lincoln to Hussey
(July 8, 2011) (“July 8th Lincoln Letter”), ECF No. 27 at 2 (notifying Hussey of the
Union’s desire to amend the parties’ agreemelng¢}ter from Miossi to Van Loo (Oct.
7, 2011), ECF No. 2@, & 43-44 (denying MEBA’s September 30, 2011 grievange)
On July 5, 2011, Liberty sent MEBA a letter providing notade.iberty’s
“intent to terminate” the partieNew Agreementand of its “availablility] to meet with
the Union to discuss any issues tha¢ pertinent to this notice (Letter fromShapiro
to Jewell(July 5, 201), ECF No. 276, at 2) On July 8, 2011MEBA sent Liberty a
letter giving “written notice of g desire to amend the Agreemepursuant to Section
1 of the Memorandum diinderstanding][.]” (July 8th Lincoln Letteat 2) In light of
these twinnotices,as well as th& greement’spotentialexpiration dateon September

30, 2011 the parties memultiple times over the course of the next three months to



negotiate the terms of a psiblesuccessor agreemen{SeeKeenan Decl{ 4
(negotiations between MEBA and Liberty took place “[flrom July to Seyjbter,
2011"); Jewell Decl. {17-8 (describing negotiations))

Liberty and MEBA were divided on a number of issues, but by all accounts the
heart of the parties’ disagreement waberty's insistencethatthe Unionfreezeits
defined benefit pension plamgplace itwith a defined contribution plarandmake
changeswith respect t®20 additional issueshatthe parties refer to as the “20 poirits
(SeeKeenan Depat 47:411 (testifying hat Liberty repeatedly tolMEBA that any
successor agreement would have to include a defined contribution mlaa)82:21-22
(testifying that‘any subsequent agreement would have to addre$pk 20epoints) ; see
alsoDep. of Jonathahincoln (“Lincoln Dep.”), ECF No. 273, at 14:615:17
(discussing MEBA'’s understanding of Liberty’s positions with respedhe pension
plan and the 20 point3f Despite Liberty’s insistence, MEB®as reluctant to part
with its defined benefit pension plan and did not immediately agree to @lb2@s.
(SeeLincoln Dep. at 22:2@22 (“The idea [of] going to a defined contribution plan was
not something [MEBA] favored and we opposed thatid) at 24:21-25:4 (testifying
that MEBA was willing to “move forward” with “some btthe 20 points) Indeed, &
of the end of August of 2011, MEBAnNd Liberty had not reached agreemesgarding

either thepension plan or the 20 pointsSdeKeenan Dep. at 101:20, 1147-15; see

3«A defined-benefit plan, ‘as its name implies, is one where the eygg, upon retirement, is entitled
to a fixed periodic payment.”Beck v. PACE Int’l Wion, 551 U.S. 96, 98 (quotinGommissioner v.
Keystone Consol. Indus., Ind08 U.S. 152, 154 (199R8) “A defined contribution plan[,]” by contrast,
“is one where employees and employers may contribute to the pldntlee employer’s contribution is
fixed and the employee receives whatever level of benefits the amounibcdad on his behalf will
provide.”” Hughes Aircraft Co. v. JacobspB25 U.S. 432, 439 (1999) (quotiddachman Corp. v.
Pension Benefit Guaranty Corp446 U.S. 359, 364 n.5 (1980nh{emal quotation marks omitted)).



alsoLincoln Dep at22:1025:12(describing MEBA'’s opposition to switching pension
plans and agreement @mly some of the 20 pointg)

While still negotiating withnMEBA, Liberty alsomet with one of MEBA’srival
unions, the AMO. (SeeKeenan Dep. at 186-190:17) According toLiberty's
executive vicepresident, Libertynet with AMOin August of 2011 to discudse
possibility of entering into a new labor agreement with that umstead of with
MEBA. (Seeid.) At the meetingAMO told Liberty that italready had a defined
contribution plan in placand was willing to accept the 20 points at issue in the
company’s negotiationwith MEBA. (Id. at187:14188:17) Essentially, Liberty
walked away from tht meeting with the understandingat AMO was willing to enter
an agreement with thEompany f negotiations with MEBAproved unsuccessful(See
id. at190:1217 (“[Liberty’s] understanding was that [AMO was] interested in our
business, no question, and that if we couldn’t move forward with the MEBA, they
would be willing to take over these positis.”).) AlthoughMEBA inquiredas to
whether Liberty was meetingith other labor organizations, tl@mpany did not tell
the Union about its meeting with AMO. SeeDep. of William K. Van Loo(“Van Loo
Dep.”), ECF No. 2724, at25:5-8 (testifying that when askedl.iberty officials denied
talking to other labor organization})

Liberty and MEBA continued to negotmboth in writing and in person
throughout September, but neither side appeandthg to alterits corepositions:
Liberty still demanded that thénion transition to a defined contribution plan and
acceptall 20 points, while MEBAsteadfastly refusetb change pension plarand had

yet to address abf the20 points to Liberty’s satisfaction(See, e.g.Letter from

10



Keenan to LincolnSept. 13, 201}, ECF No.27-11, at 2(listing outstanding issues that
the Union must address in writing before Liberty would schedule anothgerson
meeting; Letter from Lincolnto Keenan §ept. 15, 2011 ECF No0.27-13, at 2(noting
that theUnion rejecedthe idea of replacing its defined benefit pension plan with a
defined contribution plan and sought an extension of the MOU until that issue could be
resolved);Letter from Keenaro Lincoln (Sept. 16, 201)1 ECF No. 2714, at3 (noting
Liberty's refusal tosign anew agreement unless MEBA accepted the defined
contribution plan and the 20 points)With September 3th fast approachinglEBA
President Mike JeweBpoke toLiberty officials by phone on September 27, 20hhd
staedthat the Uhion continued to opposthe pension plan change. (Jewell Dap.
48:18-50:9 (testifying that Jewell told Liberty “that MEBA'’s position was still that we
continue to hold fast on a defined benefit [plan)]”’Jn light of this position Liberty
respondedhat the parties’ agreement would expire at midnight on September 30, 2011,
pursuant to the MOlnd Liberty’s July 5th notice (Jewell Decl.  9see alscE-mail
from Keenanto Jewell& Lincoln (Sept. 27, 2011, 7:01 p.JnECF No. 2716 (“As we
discussed with you this morning, it appears that Liberty and MEBA willbeoable to
agree to terms for a new . . . labor agreemeént.”

On September 28, 201however,JewellcalledLiberty again andthis time,
informedLiberty’s President and CE®hilip Shapirothat MEBA had reversed its
earlier position; specifically, Jewell stated thla¢ Union was now willing to switcho
a defined contribution plarthat itaccepted Liberty’s economic proposadsdthat it
wished to return to the bargaining tablelewell Dep. at 51-42:21;seealso Sept. 28th

Shapiro Email at 2 (“Reference is hereby made to your phone call to me at 2:00pm

11



today whereby you stated that MEBAgaddenlyreversing its previously firmly held
position against replacing the [pension plan.]”)n) response, Liberty requested that
MEBA put all of its positions in writing. Sept. 28th Shapiro #nail at 2 see also
Jewell Dep. at B:22-53:3.) Jewell then sent anmail to Shapiro “confirm[ing] that the
MEBA has agreed to accept Liberty’s economic proposal as well asop®gal that
[the Union] be in a defined contribution plaand “request[ing] that Liberty and the
MEBA get back to the bargaining table and wotkt”oany remaining issues. {mail
from Jewellto Shapiro (Sept. 28, 2011, 4:23 p)mECF No0.26-2, at20.)

Liberty, howeverwas not convincethat MEBA’s change inpositionwith
respect to the pension plaras sincere. SeeSept. Bth Shapiro Email at 2 (expressing
disbelief at MEBA's “total reversal” when just 24 hours earlier theon had told
Liberty that it “would never be able to crew [Liberty’s] vesselshwut the defired
benefit plan and that no one would work for [Liberty] withou{;tkeenan Dep. at
175:4-22 (describing Jewell’s @nail of September 28, 2011, and tbaion’s supposed
change of heart as “very disingenuowsid an “unbelievable . . . 18fegree about face
against the heart of the MEBA\) Thus, despite MEBA'’s eleventh hour purported
change of heartLiberty refused thé&nion’s requesto resume negotiationgJewell
Decl. §12; see alsKeenan Dep. at76:1016 (noting Liberty’s refusal to return to the
bargaining table).) Instead, Shapiro sé@etwellan email informinghim that the
Union’s “sudden and dramatic” change position had come “too latgthat the parties’
“labor agreement will expire aocding to its terms on September 30, 2014rd that
Liberty would “not enter into a neyagreementjith MEBA.” (Sept. Bth Shapiro E

mail at 2)

12



Meanwhilg on September 2@r 28, 2011+-after Jewell’s first call to Liberty
reiterating theUnion’s refusal to adopt a defined contribution plart before Jewelk
second call purportedlseversing positions and asking restart negotiationsLiberty
had alled AMO andhadsolicitedthat union to entento a labor agreement that would
replaceLiberty’s expiring agreement witlEBA; Liberty and AMO in factreached an
oral agreement that washeduled to take effect &42:01 a.m. on October 1, 2011See
Keenan Dep. 180:882:7 (describindkeenan’scall with AMO representative Daniel
Sheg; Dep. of Philip Shapiro (“Shapiro Dep.”), ECF No.-87at 107:18
(acknowledging that Liberty contacted AM@nd that the rival union agreed to provide
employees to Liberty once ti@ompany’s agreement witllEBA expired)) In
accordance with Liberty’s ation on the labor contract negotiatiohMEBA -
represented employees worked under the prior agreement until midnight ambept
30, 2011 at which point, on October 1, 2011, AM@presented personnel came aboard
instead (SeeVan Loo Dep. at 26:41 (testifying that MEBA officers left Liberty ships
at midnight on September 30tHjeenan Decl. {1-8 (stating thatAMO began placing
licensed supervisory personnel on Liberty bulk carrier vessels emb@cl, 201))
Liberty and AMOsigned a formal CBA on October 3, 20Mith retroactive effecto
October 12011 (AMO-Liberty CBA, ECF No. 2726, at 4 see alsdShapiro Dep. at

143:16144:19(discussing the.iberty-AMO agreement)?)

* MEBA continues to represent officers on Liberty’s “PCTC” or “pure wack carriers[.]” See, e.qg.
Keenan Dep. at 25:6.) None of the issues in the instant case pertain to those officers.

13



C. Procedural History

1. MEBA'’s Formal Grievanceé&nd Liberty’'s Subsequent Denials

On September 30, 201MEBA filed aformal grievance with Libertyin
accordance with the express terms and conditadrtee CBA including the MOU.
(Grievance Letter from Van Loo to Shapiro (Sept. 30, 2011) (“Sept. 30dv&rce
Letter”), ECF No0.26-2 at 3738, 37.) MEBA allegedthat theCompany hadreached
the parties’ agreemertby failing and refusing to recognize the MEBA as the sole
representative of its licensed engineers and deck officerg[d.) Specifically, the
Union claimed that Libertynadbreached the CBAecause it “enteredito another
Agreement with AMO] to provide licensed officers for the manning of Liberty’s bulk
carriers.” (1d.)

On October 7, 201IMEBA sent Liberty a letteamendng its grievance alleging
that Liberty’s conduct also violatatie duration provisiomf the parties’ MOU'by
failing and refusing to maintain in effect the terms and conditions oa¢gineement
until mutual agreement on the proposed amendmenas empasse has been reached.”
(GrievancelLetter from Jewelto Miossi (Oct. 7, 2011)“Oct. 7th Grievance Letter?})
ECF No0.26-2 at 3940, 39) The October th letteralso alleged that Liberty violated
the CBA“by authorizing and participating in a lockoot its [MEBA-represente(d
employeeE]” andthat the Company’s actions, taken togetlibreached the good faith

and fair dealing requiremenisherent inthe CBA” (Id.)>

® Liberty construes these additional allegations as a separate grievéSeeDef.’s Br. at 24, 1 52.)
Because the determination of whether a grievance is actionable dependetiremthe CBA is still in
effect at the time of the conduct giving risethe claim, and not when the grievance itself is filede
Int'l Bhd. Of Elec. Workers, Local 1200 v. Detroit Free Press, |7d8 F.3d 355, 35358 (D.C. Cir.
2014) (citations omitted), this is a distinction withautlifference.

14



Liberty responded to the grievanbetters by issuingvritten denialletters
contending thatthe CBAexpiredaccording to its ternfson September 30, 2011
(Letter from Miossito Van Loo (Oct. 7, 2011), ECF No. Zbat 4344, 43),and that the
parties reached impassat‘the latest on September 27, 2011, whiwel] advised
Liberty” that MEBA refused to agree to the pension plan chathgdter from Miossito
Jewell(Oct. 18, 2011)“Oct. 18th Denial Letté), ECF No. 262 at 4546, 45). (See
alsoJewell Decl. 1 16-17 (describing grievance letters and deniglsffollowing
Liberty’s denias, MEBA “request[ed] that the parties convene a Licdd$é&ersonnel
Board. . . pursuant to” the arbitration provision in tiidBA in orderto resolve MEBA's
grievances (Letter from Jewdl Miossi (Oct. 21, 2011), ECF N@6-2 at 41),but
Liberty refusedto do so(Jewell Decl.| 19).

2. The Instant ActiomAnd Liberty’'s Unfair Labor Practice Charge
With The NLRB

MEBA filed the instantactionon October 11, 2011, seekimgdeclaratory
judgment that the parties have not reached impasse in their collectivariarg
negotiationsand an ordefrom this Courtcompeling arhbitration of the Union’s
grievances (SeeCompl. Y 1-3, 2930, 3233, 37.) On March 30, 20]12iberty filed
an unfair labor practice chargath the NLRBpursuant to section 8 of the NLRA,
specificdly arguingthat“[t]lhe relief [MEBA] seeks through its lawsui#namely,
according to Liberty, “to reinstate and/or renew the expired collediargaining
agreement athcoerce the [Companytp replace the current supervisory persoiel
“violates sectior8(b)(1)(B) of the’NLRA. (Def.’s NLRB Unfair LaborPractice
Charge (Mar. 30, 2012)Def.’s NLRB Charge”) ECF No0.26-2 at 5053, 52;see also

Jewell Decl. 20 (describing charge). Liberty alsoclaimedthat “the Board has

15



exclusive jurisdiction ovethe issues raised by” MEBA'’s lawsuit. (Def.’s NLRB
Charge at 52.)

On September 12, 2012, the NLRB’s Office of the General Cousseéd an
advisory letterdisagreeing with Liberty anctecommending that Liberty’s unfalabor
practice chargébe dismissedabsentwithdrawal.” (Advice Mem, NLRB Office of the
General Counsel (Aug. 31, 201¢0GC Advice Mem.”), ECF No. 262 at 5762, 57.)

The NLRB’s General Counseatoncluded that MEBAS instant suit against Libertthas

a reasonable basis” and “[flurthdthat] the Union’s demand for arbitration and the
filing of a federal lawsuit does not have an unlawful object because itrdiieseek a
result incompatible with Board law.”ld. at 57, 62.) To the contrary, tli&eneral
Counselfound thatthe lawsuit seeks to resolve a bona fide contractual issue by simply
holding the Company accountable to its contractual obligationisl” af 62.)

Apparently,in light of the advisory letter, iberty chose to withdraw its charge rather
than face dismissal, and on September 12, 2012, the NLRB notified MEBA that it had
“approved withdrawal of [Liberty’s] charge” against the Unior.etter from Wayne R.
Gold, Regl Dir. of NLRB Region 5, to Jewell (Sept. 12, 20)(2¢0ld Letter”), ECF

No. 26-2, at 558)

3. Dispositive MotionsAnd Discovery In The Instant Action

Meanwhile, in federal courtyEBA’s case(the instant actionproceeded through
litigation.® In November of 2011IMEBA moved for summary judgmenséePl.’s Mot.
for Summ. J., ECF No. 7), whileiberty moved to dismisshe complainfor lack of

jurisdiction on the groumsithat this case raises claims that the NLRB, not a federal

® This case was previolisbeforeDistrict JudgeEmmet G. Sullivan.It was transferred to the
undersigned on April 5, 2013(SeeMinute Entry, Apr.30, 2013 (reassigning case).)

16



court, mustaddresgseeDef.’s Mot. to Dismiss, ECF No4). TheCourt requied
supplemental briefing othe question ofvhetherit needed taletermineif the parties
had reached an impasse in their bargaining negotiatiroonsder to answer the
jurisdictional questionand laterfoundthat there were genuine issues of fact regarding
whether the parties had reached impasghin the meaning othe CBA and thus
whether the CBAwas still in place at the time of the alleged violatior{SeeMinute
Order,Aug. 30, 2012 see alsoreleconf. Tr.,July 26, 2012 (“Teleconf. Tr.”), ECF
No. 29-1, at 7) Consequently, th€ourt denied both parties’ dispositive motions
without prejudice to refiling aftediscovery. (SeeMinute Order, Aug. 30, 2012.Yhe
parties proceeded twomplet a yearlong period ofdiscovery,and therfiled the cross
motions for summary judgmentat arepresentlybefore this Coutf

1. LEGAL STANDARDS

Both parties style their pending dispositive motions as motions for summary
judgment however,because Liberty’s chief argument is that this Court lacks subject
matter jurisdiction over the instant case, the Court treats Libertyisdigtion argument
as it would a motion to dismiss under Federal Rule of Civil Procedure 12(b3¢e,

e.g, Friends of the Earth v. EP234 F. Supp. 2d 40, 445 (D.D.C. 2013) (treating
defendant’amotion for summary judgment as a motion to dismiss under Rule 12(b)(1)
because “the threshold issue” before the court was subject matter judsglict
Consequentlythe governing standasdor bothmotions to dismiss and motions for

summary judgmenare pertinent to the matter at hand

" This Court has reviewed the parties’ summary judgment motions, olpgiositions to each other’s
summary judgment motions, as well as separate replies that each gady {eePl.’s Mot. for Summ.

J. (“Pl.’s Mot.”), ECF No. 26; Def.’s Mot. for Summ J. (“Def.’s Mo},"ECF No.27; Pl.’s Resp. to
Def.’s Mot., ECF No. 29; Def.’s Mem. i®©pp’'n to Pl.’s Mot., ECF No. 30; Pl.’s Reply in Supp. of Pl.’s
Mot., ECF No. 31; Defs Reply in Sup. of Def.’s Mot, ECF No. 32.)
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A. Legal Standard ForA Motion To Dismiss For Lack Of Subject Matter
Jurisdiction Under Rule 12(b)(1)

Under Rule 12(b)(1), the plaintiff bears the burden of establishing the existence
of jurisdiction by a preponderance of the eviden&eby v. United States424 F. Supp.
2d 180, 182 (D.D.C. 2004kiting Lujan v. Defenders of Wildliféc04 U.S. 555, 561
(1992)} see also Grand Lodge &fraternal Order of Police v. Ashcrqfi85 F. Supp.
2d. 9, 13 (D.D.C. 2001) (noting that a court has an “affirmative obligation to ensure
that it is acting within the scope of its jurisdictional authorityWWhere, as here, a
defendant makes a facial chexige to subject matter jurisdictioha court must accept
as true all factual allegations contained in the complaint, and the pfahatild
receive the benefit of all favorable inferences that can be drawn freralteged facts
Sickle v. Torres Adanced EnterSolutions, LLC No. 112224, 2013 WL 7231238, at *3
(D.D.C. Dec. 24, 2013(citing Flores v. Dist. of Columbigd37 F.Supp. 2d 22, 28
(D.D.C. 2006). Itis well established that a district court considering a facial challenge
to subject matter jurisdiction may also consider “materials outside thdipbaas it
deems appropriate[,JFriends of the Earth934 F. Supp. 2d at 45 (internal quotation
marks and citation omitted), so long as the court “still accept[s] ah®factual
allegations in the complaint as trugJérome Stevens Pharm., Inc. v. FD®2 F.3d
1249, 1253 (D.C. Cir. 2005) (internal gatibn marks anditation omitted).

B. Legal Standard For A Motion For Summary Judgment Under Rule 56

Federal Rule of Civil Procedure 56 makes clear that summary judgment is
appropriate only if there is “no genuine dispute as to any material fdcth@nmowant
is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). The’'€aal¢ in

deciding a summary judgment motion is not to “determine the truth of the mhatter
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instead[to] decide only whether there is a genuine isBuerial.” Barnet v. PA
Consulting Grp., Inc.715 F.3d 354, 358 (D.C. Cir. 2013) (internal quotation marks and
citation omitted). “A fact is material if it ‘might affect the outcome of thé sinder

the governing law,’” and a dispute about a material fact is genuitleeievidence is

such that a reasonable jury could return a verdict for themowing party.”” Steele v.
Schafer 535 F.3d 689, 692 (D.C. Cir. 2008) (quotiAgderson v. Liberty Lobby, Inc.

477 U.S. 242, 248 (1986)).

In determining whether there is @muine dispute about material facts, ®aurt
must view the evidence in the light most favorable to themoring party and draw all
reasonable inferences in that party’s fav®ee, e.g.Grosdidier v. Broad. Bd. of
Governors, Chairman709 F.3d 19, 224 (D.C. Cir. 2013);see also Wiley v.
Glassman511 F.3d 151, 155 (D.C. Cir. 2007). The moving party may successfully
support its motion by identifying those portions of the record that it besiev
demonstrate the absence of a genuine dispute of matacial Fed. R. Civ. P.
56(c)(1)(A). The normoving party for its part must show more than “[tlhe mere
existence of a scintilla of evidence in support of” his position; ratheeré&must be
evidence on which the jury could reasonabiydfifor the [noamoving party].”
Anderson 477 U.S. at 252. Further, the naroving party “may not rest upon mere
allegations or denials of his pleading but must present affirmative esedgmowing a
genuine issue for trial.Laningham v. U.S. Nayy13F.2d 1236, 1241 (D.C. Cir. 1987)
(internal quotation marks omitted).

“The rule governing crosmotions for summary judgment . . . is that neither

party waives the right to a full trial on the merits by filing its own moticacheside
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concedes that no nexial facts are at issue only for the purposes of its own motion.”
Sherwood v. Wash. Po€871 F.2d 1144, 1188 n.4 (D.C. Cir. 1988)teration in
original) (internal quotation marks armtation omitted). “Inassessing each party’s
motion, all underlying facts and inferences are analyzed in the light fagstable to
the nonmoving party.” Vaughan v. Amtrak892 F. Supp. 2d 84, 992 (D.D.C. 2012)
(internal quotation marks and citation omitted)).

1. ANALYSIS

Before turning to the question of whether the parties must arbitr&®Avs
grievances, this Courhust firstdecide whethethe NLRB has exclusive jurisdiction
pursuant to the Supreme Court’s decisiorsan DiegoBuilding Trades Council v.
Garmon 359 U.S. 236, 244 (1959), or whether this Cdwassubject mattejurisdiction
over Plaintiff’s claimsunder section 301 As explained below, thi€ourt finds that
Plaintiff’'s claims are primarilycontractualand not, as Defendant contengsirely
representationalknd thusconcludes thathis Courtmay properly exercise jurisdiction
under section 301As to whether thepartiesmust arbitratehe Union’s grievancest is
undisputedhat the parties enteredto a valid, binding contract in the first instance
and that contradincludes a broad arbitration provisior{SeeCBA, ECF No0.26-2, at
30.) Theonly question is whether that agreement was still in effect at the time of the
alleged violations, and that question turns on whether and when the paetdsed
“impasse” in their negotiations. Becauhes Court concludethatwhetherthe parties
agreement expireds itselfan issueof contract interpretatiothatthe partiesagreed to

arbitrate the Court finds thathe question of impasse is one faor arbitratorto decide.
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A. This Court Has Subject Matter Jurisdiction Over Plaintiff's Claims
Pursuant to Section 301

As noted above, section 301 empowers federal district courts to hear “[gJuits f
violation of contracts between an employer and a labor organization[.]” 2€U.S
8§ 185(a). Liberty contendshoweverthatnotwithstanding MEBA'’s purported reliance
on section 301the claims before this Court at preseng actually representational
section8 claims (SeeDef.’s Br. at 2933.) Put another waywhile MEBA’s complaint
ostensiblyseeks relief undesection 30ifor analleged breach of the parties’ collective
bargaining agreemenktiberty characterizes theispute as @urelyrepresentational
matter outside the jurisdiction of the federal cour{See id) Specifically,Liberty
contends that MEBA’'slltimateobjectiveis to replace Liberty’s AM&epresented
supervisorsvith MEBA-represented supervisors in violation of Liberty’s
“representational rights under Section 8(b)(1)(BY. @t 32) andthat MEBA'’s claims
thereforefall within the NLRB’s exclusive purviewander the Supreme Court’s decision
in Garmon(id. at 3233), which Liberty cites for the proposition that “[w]hen an
activity is arguably subject to B or §8 of the Act, the States as well as the federal
courts nust defer to the exclusive competence of the [NLR@J" at 28 (alteration in
original) (citing Garmon 359 U.S. at 24%.

In the years following its decision @armon howeverthe Supreme Couhas
explainedthat“[w]hen an activity is . . . arguably prohibited by88 and “the activity
in question also constitutes a breach of a collective bargaining agngetine Board’s
authority ‘is not exclusive and does not destroy the jurisdiction of thesousuits
under 8301.”” William E. Arnold Co. v. Carpenters Dist. Counofl Jacksonville &

Vicinity, 417 U.S. 12, 186 (1974) (quotindmith v. Evening News Ass'd371 U.S.
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195, 197 (1962))see alsobAmalgamated Ass’n of St., Elec. Ry. & Motor Coach Emps.
Lockridge 403 U.S. 274, 298 (1971) (“[S]uits brought to enforcdexilve-bargaining
agreements . . . are judicially cognizable, even where the condugedlieas arguably
protected or prohibited by the [NLRA].”)Rather, “[tlhe strong policy favoring
judicial enforcement of collectivbargaining contracts [is] suffiently powerful to
sustain the jurisdiction of the district courts over enforcement suits gncgh the
conduct involved was . . . within the jurisdiction of the [NLRB].Jackson v.
Teamsters Local Union 92391 F. Supp. 2d 71, 81 (D.D.C. 20)(4)terations in
original) (quotingHines v. Anchor Motor Freight, Inc424 U.S. 554, 562 (19756)
ReadingGarmonandthe above precedent togetharmstcourtstake the
approach thaif a dispute “is a matter primarily of contract interpretation, while
potentially implicating [section 8] representational issutl®n “a federal court may
properly exercise its [section 301] jurisdiction over the mattétdper, AlliedIndus.,
Chem. & Energy Workers Int’l Union v. Air Prods. & Chems., ]800 F.3d 667672
(6th Cir. 2002). In other wordsfederal courts mapaveconcurrent jurisdictioh with
the NLRB “where a party’s conduct leads to charges of both unfaar latactices
under the NLRA and breach of a CBA unde3@®lL(a) of the LMRA.” DiPonio Constr.
Co. v. Int'l Union of Bricklayers & Allied Craftworkers, Loca) 687 F.3d 744, 749
(6th Cir. 2012);see also Hotel & Rest. Emps. Union Local 217 v. J.P. Morgan Hotel
996 F.2d 561, 565 (2d Cir. 1993)dlding thatsection 301 “grants courts concurrent
jurisdiction [with the NLRB] over representation issues arising undsomdract”). On
the other hand, i& dispute is “primarily representational” then “simply referringhe

claim as a ‘breach of contract’ [is] insufficient for purposes of § 301 féd®narts’
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jurisdiction”—i.e., parties may notircumventGarmonmerelyby styling
representational issues as contract dispuisper, Alliedindus., Chem. & Energy
Workers Int’l Union 300 F.3dat675;see alsolnt’l Bhd. of Elec. Workers, Local 71 v.
Trafftech, Inc, 461 F.3d 690, 695 (6th Cir. 2006)igtinguishing between primarily
representational and primarily contractual claims for purposes ¢ibseg01
jurisdiction); Pace v. Honolulu Disposal Serv., In@27 F.3d 1150, 1157 (9th Cir.
2000) drawing a furisdictional lin€ between “primarily representational” and
“primarily contractudl disputes(internal quotation marks and citation omittgd)
Kansas City S. Transp. Co. v. Teamsters Local Union Np128 F.3d 1059, 1064 (8th
Cir. 1997) @determiningthe court’s section 301 jurisdiction “by examining whether the
major issues to be decided can be characterized as primarily represeitation
primarily contractual”(internal quotation marks and citation omittgd)nited Food &
Commercial Workers Union, Local 400 v. Shoppers Food Warehouse,Gé&rp..3d
958, 961 (4th Cir. 1994) (“[C]ourts generally have allowed arbitration to proceedaunle
a dispute is so ‘primarily representational,’ thiatalls solely within the Board
jurisdiction.”); Trustees of Colo. Statewide Iron Workers Trust Fund v. A & P Steel,
Inc., 812 F.2d 1518, 1526 (10th Cir. 1987We find that the representational issue
before us attaches to a genuine section 301 contract dispute as a dokatexaand that
the case is not so primarilypeesentational as to preclude section 301 jurisdiction.”
(internal quotation marks and citation omittgd)

Courts generally recognizenly “two types of situations in which a dispute will
be treated as primarily representatidnjal Trafftech 461 F.3d at 695. First, situations

“where theBoardhas already exercised jurisdiction over a matter and is either
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considering it or has already decided the méfferid. (citing Local Union 204 of the
Int’l Bhd. of Elec. Workers v. lowa Elec. Light & Power C668 F.2d 413, 420 (8th
Cir. 1982). Andsecond, situationswhere the issue is dmitial decision[] in the
representation ar€d. Id. (alteration in originalquotingJ.P. Morgan Hotel 996 F.2d
at 569. The latter aresituations were a courtand not the NLRB-is asked to
determinewhethera person or group of persons is a proper collective bargaining
representative in the firshstance See, e.g.Amalgamated Clothing & Textile Workers
Union v. Facetglas, In¢.845 F.2d 1250, 1253 (4th Cir. 1988) (district court could not
exercisesection 30Jurisdiction wherée‘the court could not possibly determine whether
there has been a violation of the [CBA] without first deciding whetherunion was
elected as the empjees’ bargaining representativénternal quotation marks and
citation omitted); see also SPrairie Constr. Co. v. Local No. 627, Int’l Union of
Operating Eng’rs 425 U.S. 800803-806 (1976) (per curiam)ifitial determinationof
whether employees constituted single bargaining unit was for the Nh&Bhe courts,
to decidg.

Neither situation arises herélthough Liberty previously filed an unfair labor
practicescharge with theNLRB, the NLRB’s General Counséiconclude[d] that the
charge should be dismissed, absent withdrawal.” (@@&&ice Mem. at 57.) Liberty
subsequemny withdrew its chargeqdeeGold Letter at 55)and, at present, no aspects of
this matter are before the BoarMoreover, the Boarts General Counseadxpressly
noted inhis advisory memorandum th#éte requested relief in the instant matter
which could ultimately result ifisubstitutingone group of [supervisors] with

another—*“would not constitute an ‘unlawful object’” under Board precedeat &t
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59), and thatthe Union’s demand for arbitration and the filing of a federal lawsuit .
seeks to resolve a bona fide contractual isque"at 62)

As to the second type of situation that might suggest a party’s clainnmsply
representationalit is undisputedn the instant casthatthe partiesenterednto a valid
CBA in which Libertyrecognized MEBA *“as the sole representative” of‘iisensed
engineers on its).S. flag ocean going tankér@CBA, ECF No0.27-2, at 7), all of whom
the parties agreed are supervisacs &t6). There is, thereforeneither need nor
occasion for thiCourt to make initial representation determinations in the instant case.
Accordingly, his Court finds that Plaintiff’s claims aret purely, or evenprimarily,
representational Rather, accepting all of the factual allegations in Plaintiff’s complaint
as true and taking into considematithe record documenboth partieshave provided
this Court concludes that MEBA'’s claims are first and foremost contagciad,
consequentlythat the strong policy in favor of judicial enforcement of collective
bargaining agreements sustains federal court jurisdiction in the insdant See
Jackson 991 F. Supp. 2d at 81.

Defendants argumeng to the contrary arenconvincing Liberty repeatedly
assertghat the Union’s ultimate objectivereturning MEBArepresented supervisors to
employment aboard Liberty’s vessetsaises section 8 representation iss(seeDef.’s
Br. at 2833; Def.’s Reply in Supp. dDef.’s Mot. (“Def.’s Reply”), ECF No0.32, at 6
7), butthe Supreme Court has madeclearbeyond cavilthatthe fact that a contractual
claim may have an unfair labor practiaspectdoes noinecessarilypreclude federal
courts’ section 301 jurisdictionSee, e.g.William E. Arnold Co, 417 U.S. at 18.6;

Lockridge 403 U.S. at 298Hines 424 U.S. at 562 Moreover, the NLRB’s Office of
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General Counsel explicitly rejected Liberty’s assertions that thefredquested in the
instant suit violates section 8(b)(1)(B(SeeOGC Advice Mem. at 59 (noting that
requested relief “would not constitute an ‘unlawful object’”” under NLRB pdent).}
Liberty’s reliance orMorello v. Fedral Barge Lines, InG.746 F.2d 1347 (8th
Cir. 1984), is misplaced(SeeDef.’s Br. at 3334.) In Morello, a unionthat
represented supervisory marine officetecal No. 54, was party to CBAwith two
shipping companiesandthe CBAs in that caseontainedduration provisios similar to
the one at issue heretheyprovided that the CBAwould remain in effect unlegte
partiesserved written notice at least 60 days beforerdspectiveexpiration dats. Id.
at 1348. In Morello, both companiedil edtimely termination noticesld. In response,
the union served notisdo open negotiations, which tlitempanieslisregarded Id.
Apparently, the companies “believed there was no obligation under federéd la
negotiate” with a union representisglely statutorily exempt supervisgrand the
parties agreements stipulated that “all [d]eck officers covered by this@ment are
supervisors within the definition of supervisors as set forth in the [NLRA(J.
(internal quotation marks and footnote omittedhe unioneventuallyfiled suit in
district court under section 3Q%pecificallyalleging that the companies breached their
respective CBAs “by refusing to negotiate over the supervisory stéatineio [union]
member employeesind seeking an injunctiocompelling arbitration Id. at 1348

1349. When the companies moved to dismiss for lack of subject matter jurisdithien

8 The Office of General Counsel also noted that “the bargaining unthfrinstant matter] is composed
of Section 2(11) supervisors, and thus the contract is enforceable omjalmsuit.” (OGC Advice

Mem. at 61). See alspsupran.2 (explaining that supervisors are ordinarily excluded from the NIsRA
protections). And though “such a lawsuit would violate Sectid)@((B) in the absence of a

continuing bargaining obligaon,” the Board’s General Counsepined, “the Union’s lawsuit asserts
that such a continuing bargaining obligation exists andetfidence demonstrates that the lawsuit has a
reasonable basis.” (OGC Advice Mem. at®&2.)
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district court denied the motion, concludinigatthe courthad jurisdiction “because [the
union] was not seeking a determination on the supervisory status of its melmbers
rather was alleging a breach of contract under sectidf.301d. at 1349. The Eighth
Circuit disagreedholding that(1) “the center of the ‘dispute’ in this case is the
guestion of whetherthe union's] members are employees or supervisors within the
meaning of the [NLRA]"d.; (2) that “question is one of representatiod’, and (3)
such a question “can be determined only by the NLRB’at 1350.

The same cannot be said of the instant cd3efendants attempto equate
MEBA'’s claimsto the plaintiffunion’'s claimsin Morello ignores the crucial distinction
that, unlike the plaintiffunion inMorello, MEBA heredoes not seek to arbitratiee
issue ofwhetherits membersare statutorily classifiedssupervisors (SeeSept. 30th
Grievance Letter at 338; Oct. 7th Grievance Letter at4@)° Rather, the Union’s
grievance lettersllegethat the parties’ CBA was still in effect when Liberty entered
into a labor contract with another union andegtparticular violations of the parties’
CBA. (SeeSept. 30th Grievance Letter at-38; Oct. 7th Grievance Letter at 43 .)
Thus,this Court disagrees witbefendant’scharacterization of MEBA’'saseas
presening “precisely” the same dispute &%orello. (Def.’s Br. at 34.)

In the end, despite Defendant’s attempts to frame “the cequedtion in this
case” as “which union will represent Liberty Maritime’s supervis¢Bef.’s Reply at
1), Liberty cannot escape the fact thathoughMEBA'’s grievances magventually

implicate representational issues, the representatima#tier isa collateral consequence

° Indeed,MEBA does not appeao dispute that the MEBA members Liberty employed are supersis
(Seedewell Dep. at 20:2@1:9 (testifying that the MEBAepresented “deck officers and engineers”
who worked aboard Liberty bulk carriers are “supervisors as that tedefined by the Htional Labor
Relations Act”).)
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of claims grounded in breach of particular sections of the parties’.CB#us, #hough
the Union’s section 30Iclaimsmayhave a representational edge, they are of the type
that gives this Court and the NLRB concurrent jurisdiction

B. The Issue OfWhether The Parties’ Agreement Expiredis A Question
Of Contract Interpretation That The Parties Agreed To Arbitrate

Having satisfied itself of jurisdictiorthis Court turns to thenerits of the
parties’ summary judgment arguments. Defendant urges this Court tthAbldecause
the partiegeached'impasse” in their negotiationgher otherwise valid prior
agreement-including the arbitration clause“expired at midnight on September 30,
2011[,] pursuant to the agreement’s duratymovision. (Def.’s Br. at 37.)
Consequently, Defendant argues, this Court may not compel arbitiegiammatter of
law, and summary judgment must be entered in its fay8ee id.at 3738.) This Court
concludes however, that pursuant to the brdadguage of the parties’ arbitration
clause ,whether or not the contract expiresda question for an arbitrator to decide.

It is well established that “‘arbitration is a matter of contract and a parigata
be required to submit to arbitration any dispute which he has not agreed so to.'Submit
AT&T Techs., Inc. v. Commc’ns Workeds5 U.S. 643, 648 (198¢yuotingUnited
Steelworkers v. Warrior & Gulf Navigation G863 U.S. 574, 582 (1960))n other
words courts may only compel parties aobitrate disputes that fall within the scope of
their agreeduponarbitration clause At the same time, however, the presence of an
arbitration clause gives rise tostrong‘presumptiorof arbitrability” in federallabor
law cases.Wash. Mailers Union No. 29 v. Wash. Post (83 F.3d 587589 (D.C.

Cir. 2000). This means thaa motion to compel arbitration of a “particular grievance

should not be denied unless it may be said with positive assurance that thatiarbit
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clause is not susceptible of arterpretation that covers the asserted disputarrior

& Gulf, 363 U.S. at 58583; see also AT&T Techs., Inet75 U.S. at 650 (quotingl.).
Any “[d]oubts should be resolved in favor of coverag&Varrior & Gulf, 363 U.S. at
583 Furthermore;[u]nless the parties clearly and unmistakably provide otherwise,”
guestions of arbitrability-i.e., whether parties agreed to submit a particular dispute to
arbitration—are ordinarily decided “by the court, not the arbitrdtoAT&T Techs.,

Inc., 475 U.S.at 649 (citing Warrior & Gulf, 363 U.S. at 58583), see also Sheet
Metal Workers’ Int’l Ass’n v. United Transp. Unipi67 F. Supp. 2d 161, 1§9.D.C.
2011) ("Because arbitration provisions are in essence a matter tthcobetween the
parties, courtslecide whether the parties are bound by a given arbitration clause.”
(citing Howsam v. Dean Witter Reynolds, In637 U.S. 79, 84 (2002)

Significantly, here are different kinds of disputes that arise in arbitrability cases,
including disputes ovethe “formation of an agreement to arbitrate[gVerthe “breadth
of an arbitration clause,” pas in the instant caseyerthe duration of an arbitration
clause Nat'l R.R.Passenger Corp. v. Bo& Me. Corp., 850 F.2d 756, 761).C. Cir.
1988) see also idat 761762 (dscussinga “trichotomy among the disputes that arise
in arbitrability cases”) In National Railroad Passenger Corp. v. Boston & Main
Corp., theD.C. Circuit articulated the proper framework for deciding arbitrapilit
disputesthat centeion “the expiration or termination of an arbitration clapfesuch as

the parties’ dispute in this matteB50 F2d at 762. To determine whether parties

®The D.C. Circuit has explainedhat there is an important distinction between the doctrine fagori
arbitration in labor disputes and “the modern doctrine favoring comimlearbitration—namely, the
former “derived from 801 and national labor policy” while the latter “stemmed frdra Federal
Arbitration Act, 9 U.S.C. §8-14.” Finegold, Alexander & Assocs., Inc. v. Setty & Assocs.,, 18.

F.3d 206, 20§D.C. Cir. 1996) As theFinegoldcourt noted, this distinction has “beg[u]n to fade from
memory” and “[tlhere may no longer much of a distinction between the two lines of cases,” but
“precision” nonetheless counsels against “treating them inteigpdwbly.” 1d. (citations omitted).
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intended to arbitratéhis particular type oflispute courtsmust first look to the text of
the arbitrationclause at issueSee d. at 762;see also Camping Constr. Co. v. Dist.
Council of Iron Workers915 F.2d1333,1340 (9th Cir. 1990) (Q]uestions of whether
[a] contract has expired, or has been terminated or repudiated, may welltpresen
arbitrable issues, depending on the language of the agneed arbitration clause.”).
“If the arbitration clause is a narrow one, covering only specifipeésyof disputes
(such as employee grievances), then [courts] must presume that ttes plad not
intend for disputes over contract duration to be referred to arbitratiNat’l R.R.
Passenger Corp.850 F.2dat 762. If, however, the parties’ agreed to somewhat
broader arbitration clausethencourts “will presume that disputes over the termination
or expiration of the contract should be submitted to arbitratidd. Examples of
arbitration clauses that abroad enough to raighis specificporesumption of
arbitrability include, but are ndimited to, clauses “providing generally . . . that
disputes ‘arising under’ or ‘concerning’ the contract are to be atbdraid., and
clauses “requiring arbitration of ‘any grievance affecting the mutel@tions of the
parties’ id. (QquotingBhd. ofTeamsters & Auto Truck Drivers Local No. 70 v.
Interstate Distributor Cq.832 F.2d 507, 510 n.2 (9th Cir. 1987)).

The arbitration clause in the instant case cleatates that “[a]ll disputes
relating to the interpretation or performance of this Agreement shall leendieted in
accordance with the [grievance and arbitration] provisiaritained therein (CBA,
ECF No.26-2, at 30.) While this languageould arguablybe read tdimit arbitration to
issues of contract “interpretation or performapt’ courts generallynterpret such

language as an indicia of breadth rather tharmrowness For example, inJnite Here
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Local 217 v. Sage Hypitality Resources642 F.3d 25%1st Cir. 2011)the First Circuit
characterized an arbitration clause as ‘dd'bprecisely because it contained language
similar to the clause in the instant cagk at 262—the clause in that cagovidedthat
“any dispute over the interpretation or application” of the agreementdivbe subject
to arbitration id. at 257 see also Util. Workers Union, Local 118 v. Ohio Edison,Co.
No. 97-4332, 1998 WL 869941, at3*(6th Cir. Dec. 31998)(per curiam) &rbitration
clause “provid[ing] for arbitration over ‘any disagreement concernigginterpretation
or application of thisAgreement’” was “a broagclause]which . . .triggers the
presumption in favor of arbitration”)Moreover, the arbitration clause in the instant
case elsewhere emplolenguage similar tothe languagehat theNational Railroad
Passenger Corpcourt explicitly identified as broadtating that the parties agree to
submit “any grievances that each party may have” to arbitratioBA(ECF No0.26-2,
at 31.) Accordingly, this Court finds thate parties’ arbitration clause is of the
“somewhat boader” typethatgives rise to a presumption of arbitrabilfiyr disputes
over contract duratianNatl R.R.Passenger Corp.850 F.2d at 762

Even ifthis Courtwere to readheinstant arbitration clause® suggest that the
parties only intended tarbitrat issues of contract interpretation and performance, the
guestion of whether thparties’ otherwise validigreement expirets precisely such an
iIssue—it requires interpretation of the agreement’s duration provisadnch provides
in relevant part thatI n the event either the Company or the Union serves notice to
amend the Agreement, the termstibé Agreement in effect at th[@#jme of the notice to
amend shall continue in effect until mutual agreement on the proposed amesament

an impasse has been reached@OU, ECF No0.26-2, at 11.) SeealsoUnite Here
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Local 217 642 F.3dat 262 (disputes over “the meaning of language in [a] duration
clause”are “classic issue[s] of contract constructionQn its face, tbn, thearbitration
clause—which commitsto arbitration “[a]ll disputes relating to the interpretation or
performance’of the agreementis at least broadrmugh to encompass disputes over
how to interpret th@bovequotedduration clause Indeed, inAT&T Technologies, Inc.
v. Communications Workers of Amerjche Supreme Court deemed a similar
arbitration clause “broad” because it “provide[d] for arbitrationanfy differences
arising with respect to the interpretation of this contract or the perfocea any
obligation hereunder[.]”” 475 U.S. at 650.he Supremeourt further notedhat the
general‘presumption of arbitrability . . . is particularly applicable where ¢heuse is
as broad as the one employed in this £4%eld. Accordingly, because the parties
the instant case agreed to a broad arbitration cleheteencompasses issues of contract
interpretation this Court “will presume thakthe parties intended] disputes over the
termination or expiration of the contract should bemitted to arbitration.”Nat’l R.R.
Passenger Corp.850 F.2d at 762

Be that as it may,mceit has arisen“the presumption in favor of arbitrating
disputes over contract durati@an be overcome by clear showing that the parties
intended for the unerlying contract to expire, or separately agreed to terminate it,
before the relevant dispute arosdd. at 763. In the instant case, Liberty may
overcomethe presumption “either (1) by demonstrating that the original contract
contains an unambiguous expiration date; or (2) by making a clear shdavanthe
contract was properly terminated before this dispute arokk. This Court concludes

thatDefendan fails to make either showingAs to the first, the duration provisiadoes
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state that the parties’ agreement shall “continue in full force aret®etintil midnight,
September 30, 2011Put the text goes on to provide that the agreement “shall continue
from year to year thereafter unless either the Company or the Whiahgive written
notice to the other of its desire to amend the Agreement, which shalvéee gi least
sixty (60) days, but no sooner than ninety (90) days, prior to the expirattert da
(MOU, ECF No0.26-2,at11.) Furthermore, the duration provision continuefsteither
the Company or the Union sewv@aotice to amend the Agreeménthen“the terms of
the Agreement in effect at [t time of the notice to amend shall continue in effect
until mutual agreement on the proposed amendments or an impasse has bleed.feac
(1d.) Thistextual indefiniteness regarding the duration of the agreemeprecisely
why the heart of the disput@a ithe instant case is whethttre parties reached “impasse”
in their negotiation®ver proposed changes to the underlying CBAthe partiesdid
reach impasse, thahe agreemenpresumablyexpired on the prescribed date of
midnight on September 30, 201However,if the parties did not reach impassieen,
arguably,“the terms of the Agreement . . . continue[d] in effect” apdrsuant to those
terms,the agreement may hawautomatically “continue[d] from year to yealbtyond
midnight on September 3@011, and the agreement was conceivably breached when
Liberty entered into an oral contract with AMOn light of this central dispute
Defendant has not shown that “the original contract contains an unambigx@usti®n
date[.]” Nat'l R.R. Passenger@@p., 850 at 763.

Nor has Defendant made “a clear showing that the contract was properly
terminated before” MEBA'’s grievances arosiel. There is noguestionthat the

contract was in place in Auguet 2011, when Liberty met with AMO in secret while
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still negotiating with MEBA—conduct that, in part, gave rise to the grievand&BA
now seeks to arbitrate.SéeSept. 30th Grievance Letter at 37 (alleging that Liberty
“breached the CBA by failing ancfusing to recognize the MEBA as the sole
representative of its licensed engineers and deck officérdhere also does not appear
to be a genuine dispute that the contract was in effect on September 27, 2011, and
September 28, 201when Liberty reache an oral agreement withMO to enter intoa
new labor agreemensé¢eKeenan Dep. at 180:582:7 (describing Keenan'’s call with
AMO); Shapiro Dep. at 107:8 (acknowledging contact and agreement with AMQI})
also seems entirely plausible on the recacdt$ herdhat theparties’contract was in
effectduring the day on September 30, 2011, when MEBA filed its initial gnega
specifically alleging that Liberty’s “erjty] into another Agreement with another labor
organizationto provide licensed officeror the manning of Liberty’s bulk carriers
constituted a breach dlhie CBA (Sept. 30th Grievance Letter at.37Despite Liberty’s
claim that the partieeadreached impasseometime before “midnight on September 30,
2011" (seeDef.’s Br. at 37), it is undisputed that the Company continued to employ
MEBA-represented licensed engineers aboard its ships pursuant to the contdaatt unti
least midnight orSeptember 30th* Consequentlyit is far from clear that the parties’
contract terminated befoMdEBA’s grievances arose, arlBefendant fails to rebut the
presumption that the parties’ dispute regarding contract duration shou&ddyeed to
arbitration.

Defendantprovides little support for itargument that this Court, and not an

arbitrator,must decide whether the parties’ agreement expii&/tiile Liberty chiefly

" Notably, Liberty appears to have retrenched from its earlier posttiat “an impasse was reached at
the latest on September 27, 2011[.]0dt. 18th Denial Letteat 45.)
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relies ona 2012 district court opinion from this jurisdictiotine arbitrability dispute in
that case focused on contrdotmation (SeeDef.’s Opp’'nto Pl.’s Ma., ECF No0.30,
at 19-20 (quotingUnite Here Local 25 v. Madison Ownership, LL&O0 F. Supp. 2d
219,228 (D.D.C. 2012)) See also Unite Here Local 2B50 F. Supp. 2d at 228It is
well settled that where the dispute at issue concerns contract form#teodispute is
generaly for courts to decide.” (internal quotationarks and citabn omitted). And,
asthe D.C. Circuit has made cleadisputes over contract formation are substantively
different from disputes over the duration of a validly formed contr&seNat’| R.R.
Passenger Corp.850 F.2d at 76762 (distinguishing types of arbitrability disputes).
This is because “[w]hen there is an issue of formation, the court cannatré¢hat the
party resisting arbitration ever viewed the arbitrator as compéter@solve any
dispute.” Id. at 762. The same cannot be said where, as here, parties admittedly
entered into a valid agreement with a binding arbitration clause, themdmating their
willingness to arbitrate “at least certain disputes[ly#i. Recanizing this distinctiona
district court in this jurisdictiorapplied theNational Railroad Passenger Corp.
framework in a2011arbitrability dispute over contract terminatiand, consequently,
compelledarbitration. See Sheet Metal Workers’ Int'l Aes767 F. Supp. 2dt173
175 (analyzing arbitability of termination disputand @mpelling arbitratioi.

This Court recognizes that tliestrict judge to whom this matter was assigned
prior to its transfeappeared to reach different conclusion two years agehen the
courtinitially denied Liberty’s motion to dismiss for lack of jurisdictiomoting that
there were genuine issues of material fact regarding whether the gaatesached

impasse (SeeMinute Order Aug. 30, 2A.2; see alsoleleconf. Tr. at 7 Tothe extent
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that thisCourt’s conclusiorconflicts with prior suggestionshat the question of

impasse was for the court to decide, this Court now departs from that ciomcfas at
least two rasons First, the court reached its first conclusion in a minute oodea
motion to dismissand without indepth analysis of the lawSee, e.g.Vander Malle v.
Ambach 667 F. Supp. 1015, 1030 n.14 (S.D.N.Y. 1987) (noting that a prior decision on
a motion to dismiss suggesting that the plaintiffs need not exhaust administrativ
remedies did not beconféaw of the castbarring reconsideration on renewed motions
for sumnmary judgment). Secondlecisions implicating subject matter jurisdictiare
less susceptible to lawf-the-case doctrine.SeeWalsh v. McGege918 F. Suppl07,

112 (S.D.N.Y. 1996) (citation omitted3ee alsaCharles Alan Wrighet al, 18B Fed.
Prac. & Proc. Juris. 8 4478.5 (2d ed. 2014)f ¢he ruling is avowedly tentative or the
issues especially important,may besaid that lawof-the-case principles do not apply.

. . . [M]atters of subjeematter jurisdiction . . . are most likely to be reconsidered
because of their conceptual importance.Finally, this Court is satisfiedhata
potentially contrary decision hereill not prejudicethe partiesalthough the prior
decision led this case to proceed through discovery, the evidence gleamegl tthe
course of this litigation may ultimatelgad to a swifter decisioduring thearbitration
process

V. CONCLUSION

This Court concludes that properly may exercise subject matjarisdiction
over MEBA'’s claims because they arise undection 301of the LMRA. Moreover,
whether theparties’CBA was still in place at the time of all of the alleged violations is
a question that arises under the durational provision of the contract, andeftke

guestion for the arbitrator to decid€onsequently, this CouRENIES Defendant’s
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motion for summary judgment ar@RANTS Plaintiff’s motion for summary judgment
The Court wil issue an order entering judgment for the Plaintiff and compelling the

parties to proceed to arbitration to resolve th@on’s grievances.

DATE: September 30, 2014 Ketanji Brown Jackson
KETANJI BROWN JACKSON
United States District Judge
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