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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

PRINCE JOHNSON,
Plaintiff,
V. Civil Action No. 11-cv-1832 (KBJ)

THOMAS E. PEREZ SECRETARY,
U.S. Department of Labor

Defendant.
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MEMORANDUM OPINION

Plaintiff Prince Johnsors an AfricanrAmerican manwvho was employed for
approximately seven monthsfrom April 2, 2006, until November 11, 2086as a
Veterans Employment Specialist in the Veterans Employment and Trainingc&e
(*VETS”) division of the Department of Labor (“DOL” or “Defendant”) before his
employment was terminatedJohnsorhas broughthe instant actiomgainst DOL,
alleging two counts of employment discrimination in violation of Title VII of Qiil
Rights Act of 1%4, 42 U.S.C. 8§ 2000e-2000e17. In the first count of his complaint,
Johnson allegethat his termination wadue to his raceIn the second count, Johnson
alleges that he was subjected to a hostile work environoremiccount of his race
during the course of his employment.

Before this Court at preserdg Defendant’s Motion for Summary Judgment on

both counts. (Def.’s Mot. for Summ. J., ECF Nd.at 1-2.) In that motion, Defendant

! According to its website, VETS “serves America's veterans and sepgrsgrvice members by
preparing them for meaningful careers, providing employment resoarwt&xpertise, and protecting
their employment rights.”Seehttp://www.dol.gov/vetsflast visitedSept. 2, 2011
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maintains thathe undisputed record evidence demonstratesblamsonvas

terminated for legitimate, nediscriminatory reason@andthatJohnsorhas failed to
produce sufficient evidence &stablishthat he was subjeetito a hostile work
environment. Becausehis Court concludes that there is no genuine issue of material
factas to whether Johnson experienced race discrimination or was subjected tdea hos
work environmentand that Defendant is entitled to judgment as a matter ofitamill
GRANT Defendant’s motioras toboth of Johnson’s claimsA separate order

consistent with this @inion will follow.

l. BACKGROUND

A. Factual Background

Johnson’s tenure at VETS was brief, and tinelisputedmaterial facts
underlying his lawsuit are equally so. Johnson was initially hired as aarese
Employment Specialist within VET8 April of 2006. (Suppl. Decl. of Complainant
Prince Johnson (“Pl.’s Suppl. Decl.”), EX.to Pl.’s Opp’n to Def.’s Mot. for Summ. J.,
ECF No.16-1 at 211, 1 4, 6;see alsdef.’s Statement of Undisputed Material Facts
(“D-SOF"), ECF No.14 at 39, 16.)* Johnson’s initial appointmentas a temporary
Veterans Readjustment Appointment (“VRAS¢heduled to last for 60 days with the
possibility of an extension or conversiondaareer conditional appointmentSeePl.’s
Suppl. Decl. 1p; see alsd-SOF {6.)

Gordon Burke, an AfricasAmerican marwho wasVETS'’s Director of
Operationsat the time was theagencyofficial responsible for hiring Johnson. {BOF

1 2) Prior to his hiring, Johnsonnterviewed withboth BurkeandPamela Langleya

2 Page numbers throughout tHdpinion refer to the page numbers generated by therGoelectronic
filing system.



Caucasian femaleho served agohnson’s firsline supervisor during his employment
with VETS. (Id. 14.) At the interview, Langley informed Johnson that his primary
responsibility would be to assikangley’ssubordinate, Patrick Hecker, with
developing and maintainingxcelspreadsheets related W& TS’s “Jobs for Veterans”
program. [d. 15.) After the interview, Lagleytold Burke thaf basedon Johnson’s
resumeshe believedhatJohnson had enough experience to be able to perform the
tasks required for the positimuccessfully (Id. 14.) Shortly thereafter, Burke hired
Johnson (Id. §6.)

Johnson’s relationship with hisew supervisors got off to a rocky starf few
weeksinto Johnson’s tenure, Kker, who is a Caucasian margported to Langley that
Johnson was having difficulty completing his assignments on time and withous.erro
andthat Johnsomadreacted defensively when Hecker tried to discinese
performancassues with hm. (Id.  7.) Langleythen raiseconcerns abouiohnson’s
work in a meeting with Burke, and recommended that JohmsoaeiveExcel and other
generaltraining. (d. 19.) In May of 2006 Johnsomalso met with Burke and told
Burke thatJohnsonwas not getting appropriasupport from Hecker and Langleynd
consequentlyfelt like he was being “set up to fdil (Id. § 10; seePl.’s Suppl. Decl.

1 65.) Burkethenconvened a meeting with Johnson, Hecker, and Langley to discuss
reportedissues with Johnson’s performancd-$OF 11; Pl.’s Suppl. Decl. 81.) At
the meetingBurke directed Johnson to undertake the training activliieagyley
recommendedincluding a basielevel course in ExcelandJohnsoreventually did so

(D-SOF1111, 15; Pl.’s Suppl. Decl.f31-32.)



Notwithstanding Johnson’s additional training, his professional relatipnshh
Hecker and Langley continued to deteriorate. At one point, Langleynedurom
leave to find thabn June 30, 2006n Langley’'sabsence, Burke had authorized the
converson of Johnson’s temporary appaomgnt to a careeronditional appointment
when Burkesigned paperworkthathe believed was urgently necessary Johnson to
receive his next paheck. (D-SOF 1] 16-18; see alsd?l.’s Suppl. Decly 7.) Langley
subsequentlgpoke to Burke and recommended thahnson’s appointment remain
temporary because e@hgoingperformance issues. (BOF 718.) Burkethen
contacted the human resource offened requestethat the office cancel Johnson’s
conversion to career conditional statysd. 119.)

AlthoughHecker, Langley, and Johnsomet several times between July and
October of 2006 to discuss Johnson’s performance and his “argumentativardapjé
(Id. 122, seePl.’s Suppl. Decl. $1), these sessions apparentdi not mitigate the
problems and on October 6, 2006, Langley informed Johnson that she would be
recommending to Burke that Johnson be terminat&SQF § 23; Pl.’s Suppl. Decl.
1 33.) On October 10, 2006, Johnson received a letter from Burke notifying him of
Burke’s decision to terminatdohnson’samployment effective November 11, 2006
(D-SOF 1 25.)

B. Procedural History

After exhausting his administrative remedidshnson filedhe instant complaint
in this Court on October 17, 2014lleging that Defendantiolated Title VII with

respect tdooth Johnson’s termination and to the conditions of Johnson’s employment.



(Compl, ECF No.1, 1174-75, 77.¥ The complaintlleges thatdhnson’s termination
was the result of discrimination based on his r@@eunt I), andalsothatJohnsonwvas
subjected to a hostile work environmdrgcause of his racghile employed at VETS
(Count I1). (1d.)

In the instant motiofior summary jugment,which was filed on December 11,
2012 Defendant contends that judgment should be granted in its favor on both.counts
Defendant argues th&ount | camot withstand summary judgmehéecause DOL has
articulated legitimate, nondiscriminatory explanatidasJohnson’s terminatich
namely Johnson’s poor work performance and argumentative demeanddohnson
has failed to showhat this explanation wamerely pretexfor race discrimination
Count Il must also fall Defendantlaims,because the recomvidenceis insufficient to
support Johnson’s claim that he faced a hostile work environment while emplbyed a
VETS. Inresponse, Johnson asserts that he has identified evidence sufficienti¢o crea
a triable issue of fact regarding whether Defendant’s legitimatedisonminatory
explanations were a pretext for race discriminatieomd that the@ecordevidence shows
that Johnson experienced working conditions that were sufficiently savnelre
pervasive to constitute a hostile work environment.

This Courthasreviewedthe entirety of the recor@and has concluded that
Johnson has failed to raise a question of material fact as to whe@ies Proffered

reasons fodohnson’dermination were a pretext for race discriminatialohnson

3 Defendant does not dispute that Johnson properly exhausted his admivésteatiedies, including
participaing in counseling, filing an EEOC charge, and receiving notice of gistitio sue. Compare
Compl.at 2, 11 (stating that “Johnson filed an EEOC complaint and properly exhaussed h
administrative remedies”with Answer, ECF No. 7, 1 (admitting samege alscEEO Counselor’s
Summ. Report Ex. 18 to Pl.’s Opp’n to Def.’s Mot. for Summ. J., ECF N®&-3 at 2830 (describing
EEO counseling).)



offers no evidence that caal animus was at the root of the allegedly discriminatory
treatment, and especially in light of the falkeat Johnson was hired and fired by the
samepersors—one of whom was African AmericanJohnsorhasfailed to produce

facts from which a reasonable jury could infer theg superiorsactions were because
of race The Court further concludes that Johnson has failed to supohiostile work
environment claim because the acts on whiohnsorbases his claim are not
sufficiently severe and pervasive meet the high standard for such claims. Tlass,
explained further belowthis Court will enter summary judgment in favor of Defendant

on both counts.

. LEGAL STANDARD

The Court must grant summary judgment if the moving party demonstrates that
there isno genuine dispute as to any material fact and that the moving party igentit
to judgment as a matter of law. Fed. R. Civ. P. 56(a). “A fact is ma&t€it ‘might
affect the outcome of the suit under the governing law,” and a dispute aboutraamate
fact is genuine ‘if the evidence is such that a reasonable jurg ¢eturn a verdict for
the nomoving party.”” Steele v. Schafe635 F.3d 689, 692 (D.C. Cir. 2008) (quoting
Anderson v. Liberty Lobhync., 477 U.S. 242, 248 (1986)).

Under Rule 56the moving party has the burden of demonstrating the absence of
a genuine dispute as to any material fasee Celotex Corp. v. Catre#t77 U.S. 317,
323 (1986). Once the moving party has met this burden, thenmoaing party must
designate “specific fas showing that there is a genuine issue for.triadl. at 324
(quoting Fed. R. Civ. P. 56(e))Althoughthe Court must view the evidence in the light

most favorable to the nemoving party and draw all reasonable inference in that



party’s favor,see, e.g.Grosdidier v. Broad. Bd. of Governors, Chairmat09 F.3d 19,
23 (D.C. Cir. 2013), the neamoving party must show more than “[tlhe mere existence
of a scintilla of evidence in support of” his or her positicdnderson477 U.S. at 252.
Rather, “there must be evidence on which the jury could reasonably fiodthe non
moving party. Id. Moreover, the nommoving party “may not rest upon mere allegation
or denials of his pleading but must present affirmative evidence showgeguine

issue fortrial.” Laningham v. U.S. Nayy13 F.2d 1236, 1241 (D.C. Cir. 1987)
(internal quotation marks and citation omitted).

“Credibility determinations, the weighing of the evidence, and the drawing of
legitimate inferences from the facts are jury functiomst, those of a judge at summary
judgment” Barnett v. PA Consulting Grp., Inc715 F.3d 354, 358 (D.C. Cir. 2013)
(citation omitted) Accordingly,acourt’s role in deciding summary judgment is not to
“determine the truth of the matter, but instead deftide only whether there is a
genuine issue for trial.”ld. Given*“the potential difficulty for a plaintiff in an
employment discrimination or retaliation action to uncover clear proof of
discriminatory or retaliatory intentNurriddin v. BoldenNo. 04-2052, 2014 WL
1648517, at *5 (D.D.C. Apr. 25, 20L4his Courtreviews a defendant’s maean for
summary judgmenin a discrimination caswith aslightly “heightened standafd”
Walkerv. England 590 F. Supp. 2d13,133(D.D.C. 2008)(citation omitted).
However,despite the fact thdtsummary judgment must be approached with specific
caution in discrimination cases, a plaintiff is not relieved of his ohbgatto support
his allegations’with competent evidence showing a genuine issue for tichlat 132-

133 (quotingMorgan v. Fed. Home Loan Mortg. Cord.72 F. Supp. 2d 98, 104



(D.D.C. 2001));see also Marshall v. Jamge276 F. Supp. 2d 41, 47 (D.D.C. 2003)
(noting that, even though courts must proceed with causommary judgment is still

used in discrimination cases).

[1. ANALYSIS

A. Johnson’s Title VII Race Discrimination Claim (Count 1)

Johnson first contends that DOL subjected him to discrimination because of his
race. Comgd. 174-75.)" While there may well ba genuine issue dhct regarding
whether Defendant’s stated nalnscriminatory reasomfor terminating Johnsoare in
fact, the actual reassnJohnson has not offered sufficient evideteesupport the
conclusion that Defendantjgroffered reasomare pretextfor race discrimination
Accordingly, this Court finds that Johnson’s race discrimination claim casunvive
Defendant’s motion for summary judgment.

1. Legal Framework For Employment Discrimination Cases

Under Title VII, itis unlawful for an employer to “fail or refuse to hire or to
discharge any individual, or otherwise to discriminate against any indilvvditia
respect to his compensation, terms, conditions, or privileges of emplttyinecause of
such individuals racecolor, religion, sex, or national origin.” 42 U.S.C2800e
2(a)(1). Title VII “establishes two elements for an employment discatmm case: (i)
the plaintiff suffered an adverse employment act(ii) because of the employeeface,

color, religion,sex, or national origin."Brady v. Office of the Sergeant at Arrd20

* Johnson’scomplaint, which alleges that Defendant “subjected fkan] to unlawful discrimination”
by “subjectirg him to disparate treatmeahd terminating his employment” (Compl. M4 (emphasis
added), could reasonably be construed as asserting claims based on adverse @tteortban his
termination. However, in hiepposition brief, Johnsoappears t@oncede that his termination is the
only adverse action at issue in this cas8edPl.’s Opp’'n to Def.’s Mot. for Summ. J. (“Pl.’s Br."),
ECF No.16, 21 (identifying termination as the only adverse action at issue in the.gas



F.3d 490, 493 (D.C. Cir. 2008). An adverse employment action is “a significangeha
in employment status, such as hiring, firing, failing to promote, reassgt with
significantly different responsibilities, or a decision causing significarange in
benefits.” Baird v. Gotbaump662 F.3d 1246, 1248 (D.C. Cir. 2011) (internal quotation
marksand citationomitted).

In evaluating Title VII claims, courts in this jurisdiction typilsaapply the
familiar burden allocation scheme that the Supreme Court adoptddDonnell
Douglas Corpv. Green 411 U.S. 792 (1973)Seeid. at 802803; see also Stewart v.
Ashcroft 352 F.3d 422, 428 (D.C. Cir. 2003) (applyiMgDonnell Douglago Title VII
discrimination claims). Pursuant to this scheme, a plaintiff must first denadediy a
preponderance aheevidence thaa prima facie case of discriminati@xists Tex.

Dep’t of Cmty. Affairs v. Burdinet50 U.S. 248, 25253 (1981). If the plaintiff is able
to establish a prima facie case, then the burden shifts to the defendaatfes p non
discriminatory reason for the challengechployment action See McDonnell Douglas
411 U.S. at 80:B03. Once the defendarmfferssucha reason, the burden shifts back to
the plaintiff to demonstrate that the employemmr+discriminatory explanatiomns
merelypretext for discrimination.See id.at 804.

Significantly, the D.C. Circuit has clarified thafj]’n a Title VII disparate
treatmentsuit where an employee has suffered an adverse employment action and an
employer has asserted a legitimate, 1thscriminatory reason for the decision, the
district court need netand should net-decide whether the plaintiff actually made out
a prima faciecase undeMcDonnell Douglas’ Brady, 520 F.3d at 494 (emphasis in

original). Instead, the court must simply determine whether the plahdd#fproduced



“sufficient evidence for a reasonable jury to find that the employas&erted non
discriminatoryreason was not the actual reason and that the employer intentionally
discriminated against the employee on the basis of racégl.]”

In establishing whether a reasonable jury could find an employttedsreasons
for the challenged action was pretext face discrimination, relevamvidence may
include,inter alia, “‘(1) the plaintiff’'s prima facie case; (2) any evidence the plaintiff
presents to attack the employer’s proffered explanation for its agteord (3) any
further evidence of discrimination that may be available to the plaintiff (sasch
independent evidence of discriminayatatements or attitudes on the part of the
employer).” Waterhouse v. Disbf Columbia,298 F.3d989, 93 (D.C. Cir. 2002)
(quotingAka v. Washington Hosp. Cti156 F.3d 1284, 1289 (D.ir. 1998) (en
banc)). Evidence that an employer’s “explanatisnunworthy of credence” is certainly
“probative of intentional discriminationdnd may “[i]n ‘appropriate circumstances,
lead a reasonablury to infer “that the employer is dissembling to cover up a
discriminatory purposé&. Czekalski v. Petersd75 F.3d 360, 366 (D.C. Cir. 2007)
(quotingReeves v. Sanderson Plumbing Prods.,,IB80 U.S. 133, 147 (2000)
However, even where a plaintiffileging racial discriminatioproduces evidence that
an employer'srofferedexplanation is false-i.e., pretextual—the plaintiff “must still
provide sufficient evidence that the [employer’s] proffered explamais pretext for
racial discrimination.” Evans v. Sebeliy¥16 F.3d 617, 623 (D.C. Cir. 2013)
(emphasis in original) Title VII “does not authorizea federal court to become a
‘superpersonnel depament that reexamines an entgyusiness decisiop§ ”

Barbour v. Browner181 F.3d 1342, 1346 (D.@ir.1999) (quotingDale v. Chi. Trib.

10



Co.,797 F.2d 458, 464 (7th Cir.1986)), amaviewingcourts “may not ‘seconguess
an employers personnel decision absent demonstrably discriminatory nigtive
Fischbach vD.C. Dep't of Corr., 86 F.3d 1180, 1183 (D.CCir. 1996) (quotingMilton
v. Weinberger696 F.2d 94, 100 (D.CCir. 1982)).

Furthermorejn an employment discrimination case where the plaintiff
challenges his termination antthie person who made the decision to fire [the plaintiff]
was the same person who made the decision to' heurts in this jurisdiction have
recognizedhat “it is difficult to impute to that person an invidious motivation that
would be inconsistent with the decision to hirespecially ‘when the firing has
occurred only a short time after the hiring.Vatel v. Alliance of Auto. Mfrs627 F.3d
1245,1247 (D.C. Cir. 2011) (quoting/aterhouse298 F.3d at 996).This so-called
“same actor inferen¢ecuts against a finding of discrimination, butist*just that, an
inference, which cannot immunize the defendant from liability for subsgque
discriminatiorj.]” Ragsdale v. Holder668 F. Supp. 2d 7, 23 (D.D.C. 2009) (internal
guotation marks and citation omitted). Howevidris inferencedoes“require the
plaintiff to present further evidence to defeat the defendant’s motiosuimmary
judgment.” Id. Moreover, while “far from dispositive,” the fact that a plaintiff and the
person who fired him “are members of the same protected class” also “‘svagginst
any inference of discrimination.”Washington v. Cha®77 F. Supp. 2d 27, 42 n.8
(D.D.C. 2008) (quotindHammond v. Chao383 F. Supp. 2d 47, 58 (D.D.C. 2008jf'd,

2006 U.S.App. LEXIS 132900.C. Cir. May 22, 2006).

11



2. Johnson Has Failed To Offer Sufficient Evidence For A Reasonable
Jury To Conclude Thafthe Proffered Reason For Johnson’s
Termination Was Pretext For Race Discrimination

Johnsomresses thremain arguments in an attemptawercome these
presumptions and testablish a question of fanégardingwhetherDefendant’s stated
reasons for hiserminatior—unsatisfactory performance and argumentative demeanor
werepretext for race discriminationFirst, Johnsorargues thaBurke, the individual
directly responsible for his terminatiogaveconflicting reasons at different points in
time for hisdecisionto terminate Johnsgrhus (in Johnson’s view) giving rise to an
inference that the reasons Defendant now proffers are preteXfials Opp’'n to Def.’s
Mot. for Summ. J. (“Pl.’s Br.”), ECF Nal6, 26-27.) Second, Johnson points to
evidence that his actual performaraed workplace demeanor were largely positive,
which Johnson claimsass further doubt on Defendant’s proffer@@n-discriminatory
explanation for Johnson’s terminationld.(at 24-25.) Finally,Johrson argues that
there was a general attitude of discrimination amongst his superiofisTe® ,Which he
claimsshows thaDefendant’s actual motivation for terminating Johnson vea®
discrimination (Id. at 28-29.) The Court will address each of themtentions in turn.

a. Burke Did Not Give Conflicting Reasons For Johnson’s

TerminationAnd Burke's Statements Are Insufficient To
Demonstrate Pretext For Race Discrimination

Johnson contends that “Mr. Burke gave conflicting stateniaetgardingthe
reasons for his termination; specifically, that Bustatedfirst that Johnson was fired
“to support the supervisor” then laterida was because Johnson “cannot do the work,”
and finally explaimdthat the “reason for terminating [Johnson] was basefBanke’s]
own dissatisfaction with [Johnson’s] argumentative demeandrhis reported lack of

performancé (Pl.’s Suppl. Decl. § 39.Johnsons reliance on Burke’s suppodgd

12



shifting rationalesas evidence of pretexor race discriminations grouncd on the
established principléhat“evidence of alternate justifications tends to andlt the
proffered explanatiomnd may demonstrate pretextAjisefinni v. KPMG LLR No. 11-
123 2014 WL 658405at *8 (D.D.C. Feb. 12, 2014(internal quotation marks and
citation omitted)

This Court findsJohnson’sevidence insufficiento raise a triable issue of fact as
to whether Defendant’groffered reasons were aetlly pretext forracediscrimination
largely becausa careful review of the record reveals tdatinson is wrong to cast
Burke’s statements regardidghnson’serminationas contradictory.As an initial
matter, the Court notes that the only evidence Johnson cites for his contention tha
Burke’s original eason for firing him was to “support” Langley is Johnson’s own
account of a conversation that is otherwise absent from the re¢8e®PI.’s Br.at 27
(citing Pl.’s Suppl. Decl. 89).) Such selfserving testimony is insufficient to create a
genuine issue of material fact regarding whether an employer’sgueaffreason for
termination was pretextualSee Bennett v. S0Jig29 F. Supp. 2d 54, 67 (D.D.C. 2010);
Fields v. Johnson520 F. Supp. 2d 101, 105 (D.D.C. 2007).

But even if Johnson’s recounting of his initial conversation with Buske
accuratethere isstill nothing contradictory abolBurke's statements that hid) fired
Johnsorto “support[Johnson’s]supervisor’and(2) fired Johnsorbecause Johnson
could not “do the worK Indeed, t stands to reason thatpart ofBurke’s supportfor
Johnson’s supervisqiangley)might very well be support for hesssessment that
Johnson was unable to do the work required for his positiantimely fashion and

without errors. Likewise, Burke’'sassertions that he terminated Johnson based on his

13



“own dissatisfaction with [Johnson’s] argumentative demearowhich Burke
maintained he “personal[ly] witness[ed}and based on Johnson’s “repatti@ck of
performance” do not contradict eithef the other statementqAff. of Gordon Burke
Jr. ("Burke Aff.”), Ex.19 to Pl.’s Br., ECF No016-3 at 3235, 33.) Thus, the alleged
inconsistency Johnson identifies is not an inconsisten@tl, but rathea “refinement
of a previously proffered explanatiph’ which, in and of itself, “is insufficient to
demonstrate pretext.’Ajisefinni, 2014 WL 658405, at *8 Accordingly, ths Court
finds thata reasonable jury could not infer pretexhuch less pretext for racial
discriminationr—based orBurke’s allegedly shiftingexplanationdor Johnson’s
termination

b. Johnson’s Evidence Regarding His Job Performance And

Workplace Demeanor Is Insufficient To Demstrate Pretext
For Race Discrimination

Plaintiff also attempts tcast doubt omefendant’s stated reasons fimhnson’s
termination through testimony from his-eoorkersabouthis ownjob performance and
workplace demeanor. Regarding his job perforneadohnson relies in part on the
testimony of his former supervisat the Office of Special Programs and Emergency
PreparednesdValter Weatherington, who testified that Johnson had “performed all his
duties in an outstanding manner” whileWeatherington’s employ. Aff. of Walter
Ozell Weatherington(*“Weatherington Aff.”) Ex. 13 to Pl.’s Br., ECF N016-3 at 1-3,
17.) Johnson also points giatementdy Angela Freemarwho worked closely with
Johnsorat VETSand apparentlgonsidered Jalson’s work to be “excellent and
extremely timely in manner.” Aff. of Angela B. Freeman (“Freeman Aff.”), E8.to
Pl.’s Br., ECF No0.16-2 at 1113, 12.) Moreover, Johnson invokes the testimony of

VETS coworker LorettaAlston, whom Johnson trainedhatJohnson wasvery

14



competent.” (Dep. of Loretta Jamese Alston (“Alston Dep.”), £%xo0 Pl.’sBr., ECF
No. 16-1 at 2436, 29:18-20.) EvenHecker concedethat Johnson “worked well when
assigned to coordinate and interact with others to complete an assigrjin€Aff. of
Patrick J. Hecker (“Hecker Aff.”), EX1 to PIl.’sBr., ECF No0.16-3 at 3941, 8)
With respectto Plaintiff's demeanoriHeckerfurther testified that hdid “not

recall any specific instances where [Johnson] was argumentatiards others.”(ld.
1 10.) Plaintiff also notes that Burke told EEO Counselor Margaret Terrylblanson
was “a good guy” with “a very favorable nature that's good in the work plAcéEEO
Counselor's Summ. Report (“EEO Counselor’'s Report”), BXto Pl.’sBr., ECF
No. 16-3 at 2830, 29), and that Langley testified that Johnson was not
“insubordinate[,]” (Dep. of Pamela K. Langley (“Langley Dep.”),.Exto PIl.’sBr.,
ECF No.16-1 at 1319, 17:2118:1). MoreoverVETS co-workers Loretta AlstonJenel
Turner, and Linda Chambers all testified that they never witnessedalobesng
argumentative at work. (Alston Dept34:9-16; Dep. of Jenel Turner (“Turner Dep.”),
Ex.5 to Pl.’sBr., ECF No0.16-1 at 3841, 40:1921; Aff. of LindaChambers
(“Chambers Aff.”), Ex.6 to Pl.’sBr., ECF No 16-2 at 26, 110.)

Meanwhile,Defendant points to testimortiat tells adargelydifferent story
With respectto Johnson’s work performanci&r example Langley stated that Johnson
“consistently failed to followher] instructions for a given spreadsheet task, however
routine and basic” and that “numerous baxaidforth interactions with [Johnson] were
required in order to obtain an errtree work product.” Decl. of Pameld.angley
(“Langley Decl.”), Ex.4 to Def.’s Mem.in Supp. of Mot. for Summ. J., ECF Nbd4-1

at 3440, 113.) Heckertestified that when Johnson worked independently the resulting

15



work product frequently “comtined easily identified errorgf, that he “was
disapminted with [Johnson’s] performance[,]” and that Hecker did “not believe that
[Johnson] possesses the knowledge or organizational skills required of themosi
(Hecker Aff. f 8-9) A contract employee assigned to work with JohnabNETS Ed
Davin, testified to Johnson’s “low level of skill with Excahd his correspondingly
poor performance managing the various spreadsheet functions.” (Affl Bfakin,

Ex. 8to Def.’s Mem. in Supp. of Mot. for Summ. J., ECF No-24t 2435, {7.)

In terms of Janson’s demeanor, Hecker, for his patlsotestified that Johnson
“would become defensive” when confronted with his osubstandard work. Hecker
Aff. 1 10.) Langleyalsotestified at length as to Plaintiff’'s “argumentativéemeanor.
(LangleyDecl. 119, 13, 14.) And Burke, the individual ultimately responsible for both
hiring and firing Johnson, testified that Johnson “confronted many of [Burke’s]
attempts to help him by responding with a very argumentative demgldn@&urke Aff.
at 35); thatJohnson’s‘argumentative attitude” was “disruptive and inconsistent with
good order and discipline(Aff. of Gordon J.Burke Jr, Ex. 23 to Def.’sMem. in Supp.
of Mot. for Summ. J ECF No0.14-4 at 2325, 1 14); and thatlohnsorfwas
argumentative with his supervisor on a number of occafgidnsd.). Furthermore,
Burke stated that héfound [Johnson] personally to be argumentative” because Johnson
was “argumentative with [Burke] on three occasions where he was BcindBurke’s]
office to discuss performancg Dep. of GordonlohnBurke, Jr. (“Burke Dep.”), Ex.2
to Def.’sMem. in Supp. of Mot. for Summ..JECF No0.14-1 at 1323, 17:9-14).

This Court finds, based on the foregoing evidence, that there is dygauab

genuinedispute offact aboutPlaintiff’s job performance and workplace demeaand,

16



thus, whether Defendant’s proffered reasons for terminating Johnsenpnetextual.
However,Plaintiff’'s evidence does not speak to the question of whether Deféadant
proffered reasons were pretext f@ce discriminationin the manner that the D.C.
Circuit’'s Bradydecision requires And in the absence of any evidence tending to
demonstrate that the real reason for Plaintiff’'s termination wasidigwation on the
bask of his raceJohnson’scomplaint cannosurvive summary judgmentSee, e.g.
Evans v. Sebeliug16 F.3d at 623affirming in relevant part district court’s grant of
summary judgment on the grounds tleaidence that defendaetployer “gave
conflicting and illegitimate reasons” for challengediaatandfailed to follow “proper
protocols was insufficient to support Title VII claim where plaintiff producéulo
evidence” that employer’s “proffered explanation [was] pretextémial
discriminatiory).

C. Johnson’s Allegations Regardin@eneralDiscrimination At

VETS Are Insufficient To Demonstrafbat Johnson Was
Terminated Because Of His Race

Plaintiff pointsto one last set of evidende an attempto prove that Defendant’s
proffered reasaomifor Johnson’s termination eve pretext for race discrimination.
Specifically, Johnson contends that both Langley and Hecker exhibited animus
generallytoward African Americaremployees The incidents Plaintiff cites as
evidence of Langley’s and Heckerds$scriminatory attitudes generally fall into two
categories: first, incidents in which Johnson was allegedly treatedehtly than his
white coworkers, and second, incidents that, in Johnson’s view, evince Langley’s and
Hecker’s general discriminatpmattitudestowards AfricanAmericans. Withrespecto
disparate treatment, Johnson points to the fact that Langley allegedlyddemeéhe

opportunity to accrue overtime hours but allowed whitenaokers—specifically
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Hecker—to do so. (Pl.’s Suppl. Décf{21-25.) Johnson also asserts that Langley
cancelled his scheduled training trip to the National Veteran’s Traimsigtute, citing
lack of funding, but allowed two white colleagues to make similar trips$.’s(Buppl.
Decl. 126.)

With respectto Langley’s and Hecker’s alleged general discriminattitudes
towards African Americans, Plaintiff primarily relies on the obsgions and
experiences of several aworkers. Angela Freeman testified that she repeatedly heard
Langley and Hecker yeHt Johnson and refer to him as “useless and stupid[.]”
(Freeman Aff.at12.) Jenel Turner, another-woorker who had been with VETS for 14
years, witnessed Johnson’s supervisors “dressing him down” in front of other co
workers, and also witnessed HecK&lk down to minority employees” as though “their
comprehension skills were limited.” (Aff. of Jenel M. J. Turner (“TurAé&r”), Ex. 12
to Pl.’sBr., ECF N0.16-2 at 3840, 711.) Plaintiff further claimshat Hecker
“degraded”African-American ceworker Loretta Alston by “insisting she sign her name
multiple times in front of him until he could read it.” (Pl.’s Suppl. Decl7) Finally,
Johnson points to evidence from his own experiences with Langley and Hegkst.
Plaintiff states that aa general matter, Langley “actédnse and uncomfortable
anytime she was” around him but “did not appear tense and uncomfortable arttend
white employees.” Ifl. 118.) Second, Plaintif€laims that Hecker told Johnson about
a previous incident that took place “while Mr. Hecker was stationed ov&rfeia
which Hecker said he “directed some AfricAmerican soldiers to take out the
garbagg]” then “referred to the soldiers as 144y and subsequently had “an EEOC

complaint” filed against him “for &ing racist.” (d. §12.)
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Co-worker testimony is a common feature of employment discrimination
litigation, andin some circumstancesuch evidenceanbe relevant to the question of
whether an employee wasibjected to discriminationSee, e.g.Nuskew. Hochberg
723 F. Supp. 2d 229, 233 (D.D.C. 2010) (noting tfjalvidence of an employes’past
discriminatory or retaliatory behavior toward other employeesght be admissible at
trial as relevant to the question ofhether an employer discriminated retaliated
against a plaintiff”)(citation omitted) However, unsubstantiated eworkertestimony
alone isgenerally insufficiento raise a question of material fact regarding pretext at
the summary judgment stag&ee, e.g.Ransom v. Ctr. For Nonprofit Advancemgnt
514 F. Supp. 2d 18, 27 (D.D.C. 20Q(¢pnclusory testimony of cworker regarding
discrimination against plaintiff was noattual evidence” of pretextChung v.
Washington Metro. Area Transit AutiNo. 04-0366, 2007 WL 1154084, at *®.D.C.
Apr. 18, 2007)co-worker testimony that plaintiff failed to receive promotibased on
race and gender wamt probative of pretext)Carter v. Rubin 14 F. Supp. 2d 22, 42
(D.D.C. 1998) (finding that “broad allegations” of discrimination witlilgovernment
agency have no bearing” on the question of pretext).

Here, the testimongf Johnson’s cavorkersfalls far short ofraising a question
of material fact becauseven if the Court credits these statements, tdwepot bear
directly on theissueat hand—namely, whethethe proffered reasons fdohnson’s
terminationwere preextfor race discrimination For example, Jenel Turner, the-co
worker withwhat is arguably the stronge&tstimony regarding potentially
discriminatory practices within VETS, conceded that she was “not prientoof the

underlying facts, factors, issues or details that could potentnedlyant Mr. Johnson’s
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termination[.]” (Turner Aff.§12.) And Freeman’s testimony regardihg@ngley’sand
Hecker’s behavior toward Johnson fails to connect that behavior to Johnsomatalt
termination. ConsequentlyTurner’'s and Freemantestimonyareinsufficientto show
thatDefendant’s stated reas®for Johnson’s termination eve pretextfor racial
discrimination Johnson’sown testimony is similarly deficient because he has fatted
demonstrate that his allegations that Hecker degraded Alston, thglelyaappeared to
be uncomfortable aroundim, andalsothat Hecker once told a story about being
accused of racispare causally connected hos termination See, e.g.Bolden v.
Clinton, 847 F. Supp. 2d 28, 38 (D.D.C. 2012) (granting summary judgment where
plaintiff failed to draw any “causal connectionétween termination and racd)aurent
v. Bureau of Rehab., Inc544 F.Supp.2d 17, 23%(D.D.C.2008) {inding that plaintiff
could notestablishpretextwhere“she [was]unable to show angausalconnection
between her complaints about a fellow employee’s conduct and her dathiss

In a similar vein, Johnson’s evidence regardimg alleged disparate treatment
namely that Hecker was allowed to accrue overtime hours while Johnson was not and
that two whiteco-workers were allowed to attend training conferences while Johnson
was not—fails to raisea genuineguestion of facts to whether Johnson’s termination
was based onace discrimination Even setting aside trggnificantquestion of
whether thesetheremployees were “similarly situatedd® Johnsonsee, e.g.Kassim v.
Inter-Cont’l Hotels Corp, No. 12-01663, 2013 WL 6154115, at *5 (D.D.C. Nov. 25,
2013), thepurporteddisparate treatmemvidence has napparentonnection to the
profferedreasors for Johnson’s terminatioand is thereforensufficient to show that

those reasons were pretextual
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All things considered, this Court finds that Plaintiff has failediémonstrate a
genuine issue of material factgardingwhether Defendant’s proffered non
discriminatory reasafor terminating Johnsoarepretext for race discrimination.
Accordingly, the Court will enter summary judgment in favor of DefendanbaCount
l.

B. Hostile Work Environment Basedon Race and Color(Count 1)

Johnson’s second claim for relief alleges that he was subjected to a énwstik
environment based on his race and color in violation of Title VII.” (ComplZ&Y7.)
For the reasons explained below, Johnson has failed to adduce facts sufbicsestdin
his hostile work environment claim, both because the facts upon which hetbhases
claim are not extreme enough to satisfy the applicable standardlsméecause
Johnson has failed to establish any link betweendlhegedlyhostile acts andace
discrimination.

1. Framework For Establishing A Hostile Work Environment Claim

To succeed on a hostile work environment claim, “a plaintiff must show that his
employer subjected him to ‘discriminatory intimidation, ridicule, and insultt tha
‘sufficiently severe or pervasive to alter the conditions of the victemgloymentand
create an abusive working environmentBaloch v. Kempthorn&g50 F.3d 1191, 1201
(D.C. Cir. 2008 (quotingHarris v. Forklift Sys., Ing.510 U.S. 17, 21 (1993kitation
omitted)). “To determine whether a hostile work environment exists, the court tmoks
the totality of the circumstances, including the frequency of the discrioniypaonduct,
its severity, its offensiveness, and whether it interferes with greme’s work
performance.” Id. (citation omitted). “In addition, the plaintiff ‘must always prove that

the conduct at issue was not merely tinged with offensive connotations, bhatlgct
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constituteddiscriminationbecause of’ the employee’s protected statudeters v.Dist.
of Columbig 873 F.Supp.2d 158, 188 (D.D.C. 2012) (quotir@ncale v. Sundowner
Offshore Servslinc.,, 523 U.S. 75, 81 (1998)). “Itis ... important in hostile work
environment cases to exclude from consideration personnel decisionacdkatiinkage
of correlation to the claimed ground discriminatiori lest “the federal courts. .
become a court of personnel appealtéwis v. Dist of Columbig 653 F.Supp.2d 64,
80 (D.D.C. 2009) (quotin@ryant v. Brownleg265 F.Supp.2d 52, 63(D.D.C.2003)
(citation omitted). Indeed “[t]he standards for finding a workplace illegally hostile
are sufficiently demandirigprecisely becauseourts must'ensure that Title VIl does
not become a general civility codeBrooks v. Grundmanr851 F.Supp.2d 1, 6
(D.D.C.2012) (internal quotatiomarks and citationsomitted).

2. The Record Evidence Does Not Establish That Johnson Was
Subjected TA Hostile Work Environment

To support his hostile work environment claim, Johnson points to a number of
workplace incidentsnvolving his relationshipwith Langley and HeckerFirst,
Johnson claims that Hecker once humiliated him by talking dowmmd‘as if he were
a child” and “raised his voice at” Johnson on multiple occasions. (Pl.’s Suppl. Dec
1155-56.) Then Johnsoralleges that both Hecker and Langley wrongly accusedof
making errors in reports and spreadsheetd. (f57-58.) Next, Johnsoralleges that
Langley repeatedly “yelled at” or spoke “angrily” to himnd.(1158, 59, 61), and that,
onone occasion, Langley “glared dtifn], balled up both of her fists, and threw two
catalogs down towards” himd. § 60). Finally, Johnson again invokes the story Hecker

allegedly told Johnson about being accused of “racism” by Afrisarerican soldiers
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while stationed overseas. (Pl.’s Br. at 18 (citidgy 12).) Johnsorclaimsthat
Langley and Hecker did natubject hiswhite coworkersto the samdehavior (Id.)

After reviewing the “totality of the circumstances” presented by thige e
Baloch 550 F.3d at 1201, ik Court concludes that that Johnson’s alleged experiences
even if true, are insufficient as a matter of law to support a hostile aorkonment
claim under Title VII. As noted above, such a claim arises from condactt th
“permeata” the workplace “with discriminatory intimidation, ridicule, and insult that is
sufficiently severe or pervasive to alter the conditions of the victemiployment and
create an abusive working environmentfarris, 510 U.S. at 21internal quoation
marks and citations omitted)Here, even when viewing the facts in the light most
favorable to Johnson and taking as true his experiences of being “yelled a
“scrutinized,” andcalled “stupid” behind his back, the Court cannot find that these
expeaiences although obviously unpleasant ahtyhly questionableconstitute the type
of hostile and abusive workplace environmémt gives rise to a claim under Title VII.

It is well established thahe “demanding standartbr a hostile work
environmentclaim[,]” Bergbauer v. Mabus934 F. Supp. 2d 55, 78 (D.D.C. 2013),
requires much more. Indeed, conduct far more egregiouswhanJohnson describes
has been found to fall short of establishing a hostile work environnteee, e.g.

Beshir v. Jewe]l961 F. Supp. 2d 114, 128 (D.D.C. 20Y8ctswere insufficient to
establish a bstile work environment wheremployee was yelled at on a daily basis
causing her to seek medical attention, was subjected to aggressiverpressiolate
federal regulationswas threatened with career setbgcksd was accused of threatening

her supervisor and suspendeBjanklin v. Potter 600 F. Supp. 2d 38, 77 (D.D.C.
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2009) (a hostile work environment was not sufficiently established even though the
“employee and his immediate supervisor repeatedly butted heads,” “thevEguer
frequently yelled at [the employee] during discussions about his work,” thed “
supervisor threatened [the employee] with-j@bated consequences for his refusals to
meet workplace expectations(internal quotation marks and citations omittesgge

also Dudley v. Washington Metro. Area Transit Au@4 F. Supp. 2d 141, 171
(D.D.C. 2013) (discussing “[a] litany of cases show][ing] that simply igua rude,
harsh, or unfair boss is not enough ohostile work environment claim”). It is clear
beyond cavil that “[c]riticisms of a subordinate’s work and expressionmBsafpproval
(even loud expressions of disapproval) are the kinds of normal strains thatcar in
any office setting” and the fact thatm@aintiff was “spoken to in a condescending
manner, although perhaps disrespectful and unfair, also does not mean that [the
plaintiff] was subjected to an illegal hostile work environmé&n®ingh v. U.S. House of
Reps, 300 F. Supp. 2d 4&%6-57 (D.D.C. 2004) The alleged hostile agtin the instant
case, similarly, were not frequent, severe, or offensive enoughabfy asa hostile
work environment.

Moreover,and just as significanflohnson does not provide enough evidence
from whicha reasonable juror could infénat the alleged hostile actvere prompted by
his race. Seg e.g, Beshir, 961 F. Supp. 2dt 129 (concluding plaintiff failed to
demonstraténostile work environmenbecause she “failed to link any of the allegedly
hostile workplace experiences to her race or $ekéwis,653 F.Supp.2d at 80 (noting
that it is“important in hostile work environment cases to excléiaen consideration

personnel decisions that lack a linkagécorrelation to the claimed ground of
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discriminatiorf) (citations omitted) While Johnson alleges that he faced a “heightened
scrutiny” because of his race and color and that other white employeeswetreated
that way, there is little, if any, record evidence to support these contenrtiAns

without evidence that the hostile work environment that Johnson alleges he was
subjected to was made because ofacial animusJohnson’s hostile work environment
claim fails. Cf. Baloch,550 F.3d at 1201 (considering as part of the totality of the
circumstances that “none of the comments or actions directed at [the ffjagéxipressly
focused on his race, religion, age, or disab#tynlike in some hostile work

enviromrment cases’)

In sum upon review of the entire record,igfCourt cannot conclude that
Johnson’s experiences rose above “the ordinary tribulations of the workptace
constitute the type of abusive discriminatory conduct necessary torsashastile
work environment claimFaragher v. City of Boca Rato®24 U.S. 775, 7881998)
(internal quotatiormarks and citatiommitted), nor has Johnson successfully linked his
negative workplace experiences to evidencdistriminationbased on his race or
color. Accordingly, the Courtvill enter summary judgment in favor of Defendant as to

Count Il of the complaint.

®The one instance hmson citesn his brief opposing summary judgmeas evidence of a hostile work
environment that does directly implicate rasdhat Heckerallegedlycalled AfricarAmerican soldiers
“lazy” when he was stationed overseas and those soldiers filed @ncialEn against him for being
racist. (Pl.’sBr. at 18(citing Pl.’s Supp. Decl. 12).) Thisoneinstance, howevewglearlyfalls short

of substantiatinglohnson’shostile work environment clairfor several reasons. First of ail,occurred
nearly threedecades ago and, thus, bears no relevance to Plaintiff’s own emploamB@L In
addition, the eventvas neither directed toward Plaintiff nor his wpdndeven so, having occurred
only once, itdoes not amount to “severe and pervasive” harassmenistigzjfor a hostile work
environment claim Moreover, Defendant notes that the EEO claim was “fully invesg¢idjdty the

Army and found to be without mefj}” and was the only complaint made against Hecker during his 20
years of service in the Army. (D&$ Replyto Pl.’s Br., ECF Nol18, 8 (citation omitted))
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V. CONCLUSION
Johnson’s brief tenure at VETS was marked by dissatisfaction on the palt of

parties involved-Johnson with the management style of gkry and Hecker, and
Langley and Hecker with Johnson’s attitude and work prod@étaintiff's evidence
clearly establishes that there was a breakdown in the relationshigdretivese
individuals, but it does not raise a reasonable inference that raoenisation played
a part in the outcome. Consequently, as set forth in the separate ordempaoging
this Opinion, Defendant’s motion for summary judgmenGRANTED andthe Court

will enter judgment against Johnson as to both counts.

DATE: Sepember 2, 2014 Kdanji Brown Jactson
7 b

KETANJI BROWN JACKSON
United States District Judge
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