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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STEPHANIE RICHIE,
Plaintiff,
V. Civil Action No. 11-1884 (JDB)

TOM VILSACK, Secretary, U.S.
Department of Agriculture,

Defendant.

MEMORANDUM OPINION & ORDER

Plaintiff Stephanie Richie, an employee of the U.S. Department of Agriculture (USDA),
has suedTom Vilsack, Secretary of USDAasserting claims for race discrimination and
retaliation in violation of Title VII of the Civil Rights Act of 1964h particular, Richie asserts
that shewas subject to discrimination and retaliatishen she was reassigned from her position
as the GSl4 Executive Conservation Correspondence Team Lead to -supmivisory GS.4

Public Affairs Specialist position

No discovery has yet taken place. Defendaant filed a motion to dismiss ¢in the
alternative for summary judgment [Docket Entry 8]. Richie, turn, hasfiled a Rule 56(d)
motion for discovery before summary judgm@Docket Entry 10] SeeFed. R. Civ. P. 56(d).
Defendantsubmitted several declarations, including from four management officialSRAU
which criticize Richie’s work product,ssert that Richiderselfrequested a new position, and
indicate that several white employees were also reassigned from supetwison-supervisory
positionsat the same time as Richi8eeDef.’s Statement of Material Facts [Docket Entry 8]

113-5, 10-11,12 (Mar. 5, 2012).Richie submitted a declaration describing her positive
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performance ratings, stating that her performance was not criticizgtedras a reason for her
reassignment, disputing that she requested a new position, and otherwisgicitadiefendars

evidence. Richie Decl. [Docket Entry-B) Y1 15 (Apr. 2, 2012).

STANDARD OF REVIEW

To survive a Rule 12(b)(6) motion to dismiss, a complaint must contain “a short and
plain statement of the claim showing that the pleader is entitlegligd,” in order to ‘give the
defendant fair notice of what the . . . claim is and the grounds upon which it r8gt.Atl.

Corp. v. Twombly, 550 U.S. 544, 555 (2007) (quoting Conley v. Gibson, 355 U.S. 41, 47

(1957)); accordErickson v. Pardus, 551 U.S. 89, 93 (2007) (per curiam). Although “detailed

factual allegations” are not necessary, to provide the “grounds” of l&gmiént] to relief,”
plaintiffs must furnish “more than labels and conclusions” or “a formulaidatem of the
elements of a cause of actiomWwombly, 550 U.S. at 5556 (internal quotation marks omitted).

“To survive a motion to dismiss, a complaint must contain sufficient factual mettapted as

true, to ‘state a claim to relief that is plausible on its fackshcrdt v. Igbal, 129 S. Ct. 1937,

1949 (2009) (quoting@wombly, 550 U.S. at 570)gccordAtherton v. D.C. Office of the Maypr

567 F.3d 672, 681 (D.C. Cir. 2009).
“[lln passing on a motion to dismiss . . . the allegations of the complaint should be

construedfavorably to the pleader.Scheuer v. Rhodes, 416 U.S. 232, 236 (19%d¥ also

Leatherman v. Tarrant Cnty. Narcotics Intelligence & Coordination Unit, 5&7 U63, 164

(1993). Therefore, the factual allegations must be presumed true, and plamigtbe given
every favorable inference that may be drawn from the allegations oSe$cheuer416 U.S.

at 236;_Sparrow v. United Air Lines, Inc., 216 F.3d 1111, 1113 (D.C. Cir. 2000). However, the

Court need not accept as true “a legal conclusion cduab@ factual allegation,” nor inferences



that are unsupported by the facts set out in the complaint. TrudéalCy456 F.3d 178, 193

(D.C. Cir. 2006) (quotingPapasan v. Allaid78 U.S. 265, 286 (1986)).

Summary judgment, in tar is appropriate when the pleadings and the evidence
demonstrate that “there is no genuine dispute as to any material fact and the mewuttied to
judgment as a matter of law.” Fed. R. Civ. P. 56(a). The party seeking summargjidgrars
the inital responsibility of demonstrating the absence of a genuine dispute of mizetriSiee

Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). The moving party may successfully support

its motion by identifying those portions of “the record, including depositions, documents,
electronically stored information, affidavits or declarations, stipulatiordu@mg those made
for purposes of motion only), admissions, interrogatory answers, or otheraisgtesihich it
believes demonstrate the absence of a genssue of material fact. Fed. R. Civ. P. 56(cX&§g
alsoCelotex 477 U.S. at 323.

In determining whether there exists a genuine dispute of material factieniffto
preclude summary judgment, the Court must regard themowant's statements au& and

accept all evidence and make all inferences in thenmovant’'s favorSeeAnderson v. Liberty

Lobby, Inc, 477 U.S. 242, 255 (1986). A nomoving party, however, must establish more than
the “mere existence of a scintilla of evidence” in suppoitsoposition.ld. at 252. Moreover,
“[i]f the evidence is merely colorable, or is not significantly probative,rmany judgment may

be granted.ld. at 24950 (citations omitted). Summary judgment, then, is appropriate if the non
movant fails to offer “emlence on which the jury could reasonably find for the {nmvant].”

Id. at 252.

ANALYSIS



Turning first todefendaris motion to dismiss, the Court will deny the moti@efendant
argues that Richie fails to state a claim because she has not established a pringsdacfe c
unlawful discriminatiornor retaliation But “under a notice pleading system, it is not appropriate

to require a plaintiff to plead facts establishing a priamef case.” Swierkiewicz v. Sorema N.

A., 534 U.S. 506, 511 (20023ee alsorwombly, 550 U.S.at 547 (ejecting the claim that éh

opinion’s “analysis runs counter t8wierkiewicz. . . , which held that'a complaint in an
employment discrimination lawdujneed] not contain specific facts establishing a prima facie
case of discriminatidh (alteration omitted)) Defendannever challenges this principledeed,
while arguing that Richie failed to state a claiefendantcites almost exclusively summary
judgment-stageasesand concludeghat plaintiff has “failed to put forward sufficient evidence
for a reasonable jury to find” for her, and that blaim accordinglyfails “as a matteof law,”
Def.’s Mot. to Dismisor for Summ. J. [Docket Entry 8] at 14 (Mar. 5, 20{Def.’s Mot.”).

Accordingly, all tharemainsof defendaris argument is the motion for summary judgmeént.

Defendant’'s summary judgmentargument however, comes too early “[SJummary

judgment is premature unless all parties have ‘had a full opportunity to conduct dystove

! Defendant never argues that Richiecsnplaint has alleged insufficient factual matfme
complaint offers no facts to support the retaliation claitfails to allege, for instance, that a
protected activity took place that could form the basis for the retaliation €a@mpare
Swierkiewicz 534 U.Sat511 (“[Petitioner’'s] complaint de&iled the events leading to his
termination, provided relevant dates, and included the ages and nationalitiesasf sbhee of

the relevant persons involved with his termination. These allegations give respiaindestice

of what petitioners claimsare and the grounds upon which they rest.”). Defendant does not
object to this omission and himself offers the protected activity omitted from the ¢ompée
Def's Mot. 14415 (“Plaintiff's alleged protected activityfiling an EEO charge in 2006 —

occurred four (4) years prior to the 2010 realignment under an entirely diffaparvsory

chain.”). Accordingly, this Court has no occasion to consider whether the complaint should be
dismissed on this ground or whether the D.C. Circuit’s holding tihateaVIl complaint need

only assert that the plaintiff suffered an adverse employment action duertmigiatton or
retaliation,seeSparrow v. United Air Lines, Inc., 216 F.3d 1111, 1115 (D.C. Cir. 2000), survives
Twombly and Igballn any case, the amplaint could be easily amended to correct the omission
because the parties’ filings make clear that Richie could make the requisite &letyations.
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Convertino v. DOJ, 684 F.3d 93, 99 (D.C. Cir. 2012) (quofinderson v. Liberty Lobby, Inc.

477 U.S. 242, 257 (19868ee als@Americable Int’l, Inc. v. Dep’of Navy, 129 F.3d 1271, 1274

(D.C. Cir.1997) (“[SJummary judgment ordinarily is proper only after the plaintiff has been
given adequate time for discovery.” (internal quotation marks omitt@dgprdingly, “[a] Rule
56[(d)] motion requesting time for ddional discovery should be grantatmost as a matter of
course unless the neonoving party has not diligently pursued discovery of the evidénce.
Converting 684 F.3dat 99 (internal quotation marks omittedjlere, the parties have had no

opportunity, let alone a full opportunity, to conduct discovery.

To obtaintime for discovery under Rule 56(d§ plaintiff must submit a “affidavit or
declaration that, for specified reasorjeg] cannot present facts essential to justifys]
opposition.” Fed. R. Civ. P. 56(d). The declaration mastline the particular facts he intends to
discover and describe why those facts are necessary to the litijgatiptain why he could not
produce those facts, and “show the information is in fact discover&avetino, 684 F.3d at
99-100.The declaratiorRichie’s attorney submittedee Renaud Decl. [Docket Entry 16] (Nov.
19, 2012y satisfiesthe Rule 56(d)requirementdor the discrimination claim ardwhen read

generously and supplemented by Richie’s motidorthe retaliation claim

The declaratiottists specific facts Richie intends to discotieat she hopes wilindercut
defendaris declarations and it offers concretereasos “to question the veracity” othese

declarations, SeBunning v. Quander, 508 F.3] 10 (D.C. Cir. 2007) (per curiam)(internal

guotation marks omittefdsee alsdStrang v. U.S. Arms Control & Disarmament Agency, 864

F.2d 859, 861D.C. Cir. 1989) (upholdingienial of a Rule 56f) motionwhere plaintiff offered

2 Because no such declaration was attached to the initial motion, the Court ordeieddRic
submita declaration to comply with the Federal Rules of Civil Proce@eelNovember 7, 2012
Order.



no reason to question veracity of defendant’s affidavits and so plainpféa {wak too vague
to requirethe district court to defer or deny dispositive actjorror instance Richie seeks to
depose Jacqueline Fernette who, in a declaration, criticizes Richie’s hohnler competing
declaration, Richie statebat Fernette was complimentary andd neverexpressed concerns
about Richie’s performancend that Richiehas received consistentjyostive performance

evaluations.SeeRenaud Decl. § 6; see alsichie Decl.§f k2. This offers some reason to

guestionFernette’s declaration, hengelicatingthat deposing Fernette might produce evidence
supporting Richie’s argument thakefendant’'sperformancebased explanation is preteaat,
while the true reason is discriminatorgimilarly, two of defendart declarants stated that
Richie told them she wanted a new job, a statement that Richie contends she nev&emade.
Renaud Decl. § 7seealso Richie Decl.f 3. Having offeredthis reason to question the
declarants’ veracityRichie seeks to depose timeto undercut their statements aestablish that

at least one of them isither intentionally testifying falsely or misrepresenting statements

because of Richie’s racBeeRenaud Decl] 7;see alscChappeHJohnson v. Powell,4D F.3d

484, 48889 (D.C. Cir. 2006)“discovery may even uncover direct evidence of discrimination

in a Title VIl casé. Richie also seeks to determine, via discovery, the particular duties before
and after reassignment of the white coworldgfendant antends were treated exactly the same
asshe wasSeeRenaud Decl. | 8All this demonstrates facts that she intends to discover and

which she might usdefeat summary judgmeas to her discrimination claim.

Richie’s counsel’'sleclaration is, however, entirely silent as to retaliation. While alleging
that evidence might reveal a “discriminatory animus” or misrepresentationsodRehie’s
“race,” Renaud Decl. § 7, the declaration says nothing at all about retaliation h&lesst

cognizant that “district courts should construe motions that invoke [Rule 56(d)fogshe



holding parties to the rule’s spirit rather than its lett€dhverting 684 F.3d at 99 (internal
guotation marks omitted), the Court determines that disgdgealso proper on the retaliation
claim. First, Richie has offered reasons that discovery will reveal her perfoemaas strong
and thatdefendans invocation of Richie’s performance is pretext, which in turn could be a
cover for retaliation just a$ could for discrimination. Indeed, Richie argues that “[b]Jased on the
witnesses’ false statements about Ms. Richie’s performance and her trdques transfer,
Plaintiff believes that their depositions will reveal evidence of pretext and tetgliadive.”
SeePl.’s Rule 56(d) Mot. [Docket Entry 10], at 4 (Apr. 2, 2012) (“Pl.’s Mot.”). While she should
have included this theory in her Rule 56(d) declaration, this technical error does nothgoom t
motion given the requisite “generous|]” reading undé&onverting 684 F.3d at 99 (internal
guotation marks omitted). Similarly, by allowing Richie to explore the purporteshsigtency

as to whether Richie asked for a new assignment, depositions might reveal thasdns fer

the declarants’ purported megresentations are retaliatory just as they might reveal that they are
discriminatory. Pl.’s Mot. 2 (arguing that she needs discovery “to support her thebrihé
witnesses’ false contentions ametivatedby discrimination or retaliation™. Exploring these
inconsistencies and purported coups might unearth direct evidence of a connection between

Richie’s protected activity and her reassignm&eteChappell-Johnsqr40 F.3d at 4889. In

other words, because the parties agreeRIGtie had engagkin protected activity and because
Richie has given some reason to question defendant’s account of this particulgnmneass

Richie has raised the possibility that discovery could reveal direct eviderstaladtion.

In so holding, however, the Cdwnotes that the retaliation claimpsecipitously closé¢o

one that should be resolved against a plaintiff before discovery. The key theories, das not

3 Again, Richie makes this argument in her motion only, rather than in the Rule 56(d)
declaration



required, appear in Richie’s counsel's declaration. And the possibility that quegtitha
declarats about the purportedly false declarations will reveal direct evidendeieniffto tie
Richie’s fouryearold complaint against alifferent set of officialsto the reassignment is
extremely speculative. Richie’s counsel’'s declaration offers no faatstédlish a connection
between the individuals Richie seeks to depose and the protected activity she htakemder
But the Court iscognizant of the generous standard that applies, @hintiff's entitlement to
discovery “almost as a matter of coytsonverting 684 F.3d at 99 (internal quotation marks
omitted),for any claim that survives a motion to dismiss, ahthe fact that-because discovery
about retaliation will overlap very closely with discovery about discriminatialfowing
discovery to poceed as to retaliation imposes litddditionalburden on the defendartience,
the Court concludes that discovery before summary judgment is appropriate foratiadiae

claim.

Besides outlining particular factshe intends to discoverRichie has sufficiently
explained why she could not produce these facts and has shatthe information is in fact
discoverable. See id. at 99100. Although USDA provided some information at the
administrative levelRichie could not produce thepecific eviggnce she seeks becast® has
had no opportunity to depose the relevant individuals or obtain additional documehés in
agencys possession. Far from lack of diligence or slothe twholesale absence of the

opportunity for discovery is hence responsidimmpareBerkeley v. Home Ins. Co., 68 F.3d

1409, 1414 (D.C. Cir. 1995) (“Notwithstanding the usual generous approach toward granting
Rule 5(d)] motions, the rule is not properly invoked to relieve counsel’s lack of diligence.”).
And defendannever cortends, nor could he, that the information is not discoverable. In short,

Richie offerssufficient reasons that tesg defendaris declaratios might prove fruitfuland



explains whydiscovery is necessary to develop her c&dehie is entitled to discoverto

attempt to unearth evidence to support her claims.

CONCLUSION

For the reasons discussed abde@] plaintiff's Rule 56(d) motion iSSRANTED and
[8] defendant’s motiorto dismissor, in the alternativefor summary judgment i®ENIED.

Defendant shall file an answer by not later than Decet®e2012.

SO ORDERED.

/sl

JOHN D. BATES
United States District Judge

Dated: Decembes, 2012




