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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN IMMIGRATION COUNCIL,

Plaintiff,
V. Civil Action No. 11-1971 (JEB)

UNITED STATESDEPARTMENT OF
HOMELAND SECURITY, etal.,

Defendants.

MEMORANDUM OPINION

After sitting ona fairly standard Freedom of Information Act requmsPlaintiff
American Immigration Councfbr almost a yeamDefendant U.S. Citizenship and Immigration
Services (a component of the Department of Homeland Sedhetpther Defendanproduced
a responseddled witherrors The affidavitmeantto demonstrate the adequacy of USCIS’s
searchor responsive records discloses almost nothing about the sesaf€hThe Vaughn
index, moreovenvhich shouldjustify all withholdings of documentsscillates between sloppy
andmisleading. After in camera review, the Court concludes thata-thirds of the withheld
records contested by the Council should have been largely or wilelsed. FOIA casesunt
onagencieso do their jobs with reasonable diligence. USCIS must do better.

l. Background

FOIA requires thateach agency, upon any request for records which (i) reasonably

describes such records and (ii) is made in @=zwe with published rules . . shall make the

records promptly available to any perso®.’U.S.C. &52(a)(3)(A). The Actmakes exceptions
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for certain categories of recordswever, which are described as FOIA exempti@ee5
U.S.C. § 552(b).

In March 2011, the Council submitted tl©IA requestbout the role of counsel in
immigrationproceedingso USCIS

AIC requests any and all records which have been prepared,
received, transmitted, collected and/or maintainethbyU.S.
Department of Homeland Security and/or U.S. Citizenship and
Immigration Services (USCIS), whether issued or maintained by
USCIS Headquarters offices, regional offices, district officeq] fiel
offices and/or any other organizational structarejwhich relate
or refer in any way to any of the following:

e Attorneys’ ability to be present during their clients’

interactions with USCIS;

e What role attorneys may play during their clients’
interactions with USCIS;

e Attorney conduct during interactions with USCIS on behalf
of their clients;

e Attorney appearances at USCIS offices or other facilities.

Compl., Exh. A Letter fromEmily Creighton, Am. Immigr. Council, to FOIA OfficelSCIS
(March 14, 2011) at 1(footnote omitted).The requestinclude[d], but[was] not limited to”
sixteen specific types of record¥d.; see, e.g.id. at 2 (‘{(6)] Guidance or any information
obtained by the agency regarding circumstances under which an attorneycorapaty a
client to an interview regarding an N-400, Application for Naturalization, or whathel
attorney may play during such questioriing

After eightmonths withouteceiving adeterminationthe Council filed suit in this Court.
Seeb U.S.C. $52(a)(6) (agency norrtig must make initial determinatian 20 days, with
another 20 days allotted fadministrativeappeal. Three months latet)SCISfinally
responded — releasing 455 pages in full, 418 in part, and withholding 1169 iSdeNot.,

Exh. G (Letter from Jill A. Eggleston, Dir., FOIA Operatio(§CIS to Creighton (Feb. 6,

2012)).



USCIShas now filed a combinddotion to Dismiss §ssertig partialmooness$ and
Motion for Summary Judgmentiéfending the sufficiency of the response itseliie Council
contestonly the Motion for Summary Judgment.
. Legal Standard

Summary judgment may be granted if “the movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to judgment as a matter oFkdv.R. Civ. P.

56(a);see als®dnderson v. Liberty Lobby, Inc477 U.S. 242, 247-48 (1986); Holcomb v.

Powell 433 F.3d 889, 895 (D.C. Cir. 2006). A fact is “material” if it is capable of affecting the
substantive outcome of the litigatioBeeLiberty Lobby, 477 U.S. at 248olcomb, 433 F.3d at
895. A dispute is “genuine” if the evidence is such that a reasonable jury could returrcia verdi
for the nonmoving partySeeScott v. Harris, 550 U.S. 372, 380 (2004perty Lobby, 477

U.S. at 248; Holcomb, 433 F.3d at 89% party asserting that a fact cannot be or is genuinely

disputed must support the assertibg™ citing to particular pagt of materials in the record” or
“showing that the materials cited dot establish the absence or presence of a genuine dispute,

or that an adverse party cannot produce admissible evidence to shpdadt. Fed R. Civ. P.
56(c)(1) The moving party bears the burden of demonstrating the absence of a genuine issue of

material fact. SeeCelotex Corp. vCatrett 477 U.S. 317, 323 (1986).

FOIA cases typically and appropriately are dedide motions for summary judgment.

SeeBrayton v. Office of U.S. Trade Rep., 641 F.3d 521, 527 (D.C. Cir. 20h13 FOIA case,

the Court may grant summary judgment based solely on information provided in ag’'sagen
affidavits or eclarations when théylescribethe justifications for nondisclosure with
reasonably specific detail, demonstrate that the information withheld logialidlyithin the

claimed exemption, and are not controverted by either contrary evidence indittenecby



evidence of agency bad faithlarson v. Dep't of State, 565 F.3d 857, 862 (D.C. Cir. 2009)

(citationomitted) Such affidavits or declarations “are accorded a presumption of good faith,
which cannot be rebutted Ipyrely speculative claims about the existencedascbverability of

other documents.SafeCardServs., Inc. VSEC 926 F.2d 1197, 1200 (D.C. Cir. 199itérnal

guotation marks omittgd
1.  Analysis

Becausehte Counciimaintainedts originalComplainteven aftetJSCISresponded to
the FOIA requestit falls tothe Court to prune away tis¢éalegrievances As the Councilagres,
the Complaint’'ssecond cause of action — “Violation of the Administrative Procedure Act (APA)
for Failure to Timely Respond to Request for Agency Records,” Compl. at 6 — mubenow
dismissedas moot.SeeOpp. at 2 n.1Fortherecords released in full and the portions of records

released in partnoreover, the Council’BOIA claim is now moot.SeeMurphy v. Hunt, 455

U.S. 478, 481 (1982pér curiam) (“a case becomes moot whire issue presented are no
longer live) (internal quotation marks omittedAny complainsg relating to those recorasust
also bedismissed.Finally, whileUSCISs Motion included a lengthy defense it Exemption 6
withholdings, the Council ignores Exemption 6 in its Opposition. The Columstherefore
forfeited any challenge to teewithholdings, and the Cowtill grant USCISsummary

judgmentas to thegoortions of records withheld under that Exempti@eeCoal.for Responsible

Regqulation, Incv. EPA, 684 F.3d 102, 136 (D.C. Cir. 2012).

Just wo disputesemain. First, the Councilcomplairs thatUSCIShas notdemonstrated
that itconducted an adeqte search. Second, the Counbilecsto USCISs application of
Exemption 5 andlaimsthatmanydocuments withheld under that Exemption shdadturned

over to the Council. The Court takes each issue in turn.



A. Adequacy of Search

“An agency fulfills its obligations under FOIA if it can demonstrate beyoaterial
doubt that its search wagasonably calculated to uncover all relevant document&tencia

Lucena v. Coast Guard, 180 F.3d 321, 325 (D.C. Cir. 1999) (qubtuity v. Dep't of State 897

F.2d 540, 542 (D.C. Cir. 1990pee alséteinberg v. Dep'’t of Justice, 23 F.3d 548, 551 (D.C.

Cir. 1994). “[T]he issue to be resolved is not whether there might exist any other da&cument
possibly responsive to the request, but rather whetheetrehfor those documents was

adequate.” Weisberg Dep'’t of Justice, 745 F.2d 1476, 1485 (D.C. Cir. 1984) (emphasis in

original). The adequacy of an agersegearch for documents requested und2i‘is judged

by a standard of reasonableness and depantisurprisingly, upothe facts of each caseld.

To meet its burden, the agency nsaypmit affidavits odeclarations that explaihe scope and
method of its searchin reasonable detdil. Perryv. Block, 684 F.2d 121, 127 (D.C. Cir. 1982).
Absent contrary evidence, suafiidavits or declarations are sufficientdlbbow that an agency
compliedwith FOIA. 1d. “If, however,the recordeaves substantial doubt as to the sufficiency
of the search, summajydgment for the agency is not propef.tuitt, 897 F.2d at 542.

Here,to demonstrate the adequacy of its seddS@CISoffersa declaration by Jill
Eggleston, Assistant Center DirectdrUSCIS’sFOIA Unit. SeeReply, Exh. 1 (Second Decl.
of Jill A. Eggleston). She explaitisatUSCISbroke its search hemto two steps.First, a
officer fromUSCISs central FOIA officeselectedvhich program offices withirdSCISto ask
for responsive records. Seconck tthosemprogram office independentlgearched for
responsive records, turnimgythingthat they deemed responsive otethe FOIA officer The

Councilchallengedoth steps.



1. Sedection of Program Offices
Eggleston’s Declaration focuses primarily on the first stepcaBse th€ouncil’'s FOIA
request raised “complex” issues, the FQIAIit assigned the request to its “Significant Interest
Team” 1d., 118-9. The Significant Interest Teathen“identif[ied] all USCIS program offices
potentially possessing records responsive to the request” by “consult[ingéty v sources
containing organizational and operational information about the agency and its various

components, such as a reference guide entitled, USCIS Functional Prdtile$.9 & n.2 see

alsoid., 1 11.“Essentially, the focus of a given FOIA request is compared to the varieQs3J
components’ assigned areas of responsibility in search of matching, comparatne and/
compatible subject matter3.he FOIA request is then sent to any USCIS component charged
with responsibilities encompassing the FOIA requester’s stated Janéafterest. 1d., 19 n.2.
For the Council’'s FOIA requebere the Significant Interest Team concluded that five
program offices might have responsive records: the Service Center Operdieo0ffice of
Policy and Strategy; the Field Operations Directorate; the Refugee, Asyldrimtarnational
Operations Direct@te; and the Office of Chief Counséeeid., I 12. For each of those
offices, Eggleston’s Declaration explains the Significant Interest BeAmking. See, e.q.id.,
1 13 (The Service Center Operations “is responsible for the direct oversight and stipport
USCIS service centers located within the United States that adjudicate, managbkvand d
immigration decisions and benefits. The [Significant Interest] team deterthiaieitd might be
possible thaBCOPShad issued guidance to staff on dealing with attorneys and other
representatives of individuals seeking immigration decisions and benefiee"glsad., 1114-

17 (giving similarly detailed explanations for the other four offices).



Despite those details, the Council objects thatDeclaation explains onlwhy the five
chosen offices made the cuhot whyUSCISpassed ovemany other officesThe Fraud
Detection and National Security Directorate, for exampsgts worksitego verify information
in visa petitions, and the Council claims that those wsitsgive rise to access-counsel
issues SeeOpp. at 7. Indeed, the Council submits notes frans&ISmeeting thatliscusses
the role of counseh such worksite visitéalthough it 8 not clear whether the Directorate was
involved in the meeting or whether its files would include the notésgOpp.,Decl. of Beth
Werlin, Exh. B (USCIS, Questions and Answers: USCIS American Immigrassochation
(AILA) Meeting (Oct. 27, 2009)), at 10-13.

While the issue is close, the Court concludes that Eggleston provided a sufficient
explanation on this point. The D.C. Circuit has explathed, “[a}t the very least,an agency
must ‘explain in its affidavit that no other record system was likelgroduce responsive

documents. Oglesby v. Dep't of Army, 920 F.2d 57, 68 (D.C. Cir. 1990) (emphasis added).

Here,USCIShas cleared that batJSCISs general methodology — comparitige FOIA request
to program offices’ functions deduced from “sources containing organizational antianzdra
information about the agency and its various components, such as a reference guide entitle

USCISFunctional Profiles,” Eggleston Decl.9Tn.2— is sound. USCIS could justifiably

conclude thathe Fraud Detection and National Security Directopatdably did not hold
responsive recordsecause its functions seem far removed from adoessunsel ssues.See

Fraud Detection and National Security Directorbkeés.CITIZENSHIP & IMMIGR. SERVICES,

http://www.uscis.gov/portal/site/usqillow “About Us” link; then follow “Directorates and
Program Offices” link; then follow “Fraud Detection and National Securitk)l{last visited

Nov. 27, 2012). As to thactualmeeting notes submitted by the Courittihe issue to be



resolveds not whether there might exist any other documents possibly responsive to the request

but rather whether the seardr those documents waslequate.” Weisber@45 F.2dat 1485

(emphasis in original) USCIS’s FOIA office had no way to know about this meetinghso t
Significant Interest Team was not unreasonable in excludinitbetorate.
2. Searches by Program Offices

Once the searches moved to the program offices, however, the Declaratiohthitstai
Egglestorexplains thaeachchoserprogram officé'was tasked to conduct a search for
documents responsive to AIC’s FOIA requedtggleston Decl., {1 12. She adds that each office
“conduct[ed] he search in the manner it deem[edjst appropriate and best calculated to locate
records respnsive to the specific FOIA requestd.

And that’s it. The Declaration says nothing about what kinds of recoraéfittes keep
whichrecords odatabasethe offices searched through, or how the offices conducted their
searcheslndeed, Egglestoherselfseems not to know what the chosen program offices did after
receivingthe request The Declaration says only that the chosen offices turned responsive
records over to the Significant Interest Team. i8ed713-18.

Eggleston’s Declaration gias this Court no way to know if the chosen offices conducted
adequate searches with reasonable meth@d®er and over again, the D.C. Circuit has told

agencies that thiype of conclusory declaration will not d&ee, e.g.Morley v. CIA, 508 F.3d

1108, 1122 (D.C. Cir. 2007)[A] fter describing how a single FOIA request must be divvied up
between multiple component units within the CIA, Dorn states that ‘each componenhenust
devise its own search strategy, which includes identifying which of ibsdesystems to search
as well as what search topisdices, and terms to employ.” But the two brief paragraphs in the

Declaration explaining the search itsgtbvide no information about the search strategies of the



components charged with responding to Morley’s FOIA requestn merely identifies the

three directorates that were responsible for finding responsive documents vdémiiying the
terms searched or explaining how the search was condaaegh component. . . .
Consequently e Detaration’s terse treatment of the Créfforts to locate documerttsat

were responsive to MorleylBOIA request lacks the detail necessary to afford a FOIA requester
an opportunity to challenge the adequacy of the search and to allow the disiric¢oc

determine if the search was adequate in order to grant summary judegations, brackets,

and some internal quotation marks omitt&tginberg 23 F.3dat 551-52(* While the document
describes in general how the EOUSA processed appslle@tArequest, it fails to describe in

any detail what records were searched, by whom, and through what pro€gleshy 920

F.2dat 68 (“The affidavit does not show, with reasonable detail, that the search method, namely
searching the Central Records, waasonably calculated to uncover all relevant documents.
Nor does the affidavit identify the terms searched or explain how the searchneasted. . . .
Because Stats’affidavit did not dequately describe the agersgearch, summary judgment on

the alequacy of the search was improf)erChurch of Scientology of Cal. IRS, 792 F.2d 146,

151 (D.C. Cir. 1986{* Summary judgment on this point would require an affidavit reciting facts
which enable the District Court to satisfy itself that all appropriate files haveseageched,e.,

that further searches would be unreasonably burdensome. Such an affidavit wouldlgyesuma
identify the searched files and describe at least generally the structueeagktincys file system

which makes further search difficult.’}\yeisberg vDep't of Justice, 627 F.2d 365, 371 (D.C.

Cir. 1980)(“Unlike earlier cases in which surnany judgment was predicated in part on a finding
that the document search was complete, the agency affidavits now before us do eotvbemot

files were searched or by whom, do not reflect any systematic approachutoaiddocation,



and do not provide information specific enough to enable Weisberg to challenge the pscedure
utilized. Under these circumstances, issues genuinely existed as to the thoroughmes8of t
search, and consequently summary judgment was impipffeotnote omitted).

The Caurt cannotyet say whether the search was adequatethe Eggleston [@claration
certainly was not.The Courwill therefore denfSCISs motion for summary judgment with
respect to the adequacy of the searshch motion may be renewed upon the submission of
sufficiently detailed affidavits.

B. Exemption 5

After sorting through the responsive documents identified by progranestil&CIS
withheld manyof themunder FOIA Exemption 5. Exemptioraows agencig to withhold
“inter-agency or intra-agency memorandums or letters which would not be available byaaw t
party other than an agency in litigation with the agency.” 5 U.S.C. § 552(0)}{&) inter-
agency or intra-agency memorandums or letteas indude documentfom private parties
working with agencief the private partieplay a role similar to agen@ersonnel.SeeNat’|

Inst. of Military Justice v. Dep't of Defq12 F.3d 677680-87 (D.C. Cir. 2008)The Supreme

Court has construed Exemption 5 “to exempt those documents, and only those documents,

normally privileged in the civil discovery contéxtNLRB v. Sears, Roebuck & Co., 421 U.S.

132, 149 (1975). “The three primary, most frequently invoked privileges that have been held to
be incorporated into Exemption 5 are the deliberative process privilege @dfelbg some

courts as ‘executive privilege’), the attorney work-product privilege, and tiraey-client

privilege.” DEP T OF JUSTICE, GUIDE TO THEFREEDOM OFINFORMATION ACT 359 (2009 ed.)

(footnotes omitted).

! The Council also objects to summaries of the FOIA request that thei@ighifterest Team sent to each
chosen program office. Without knowing how the program officeslwcted their searches, the Court cannot assess
the impact of those summaries. FRow, the question remains open.

10



Through itsVaughnindex,USCISclaimsall three privileges- in varying combinations —
in its withholdings A Vaughnindex briefly describes each withheld record and explains why

the record was withheldSeeVaughn v. Rosen, 484 F.2d 820, 826-28 (D.C. Cir. 19U3CIS

first produced a 122-pagéaughnindex, £eMot., Exh. H (Vaughn Index), then submitted an
“amended” 93pageVaughnindexwith its reply brief SeeReply, Exh. 2 (1st Amendadaughn
Index).

While the Council broadly opines that “mosif-Aot all” — of the entries in th&aughn
index are too conclusory, Opp. at 14, it “specifically contests the applicabitite @&xemption”
for only fifteen of the withheld recorddd. at 15. BecausgSCIS’s explanations in the Vaughn
index calledts application of Exemption 5 into doubt, the Court ord&y&LC1Sto produce
those fifteen contested records (consisting of single documents or groupdafdoTuments)
for in camera inspection. SeeMinute Order, Nov. 9, 2012.

In conducting itsn camera review, e Courtreliedfor the most part on the amended
Vaughnindex. Wherelte amende®aughnindexcontainedobvious mistakes, howevehgt
Court looked to the originafaughnindex? The D.C. Circuit has emphasized that such errors
are unacceptable:

Thepurpose of the Vaughn indextis permit adequate adversary

testing of the agency®aimed right to an exemptioand those
who contest denials of FOIA request&ho are, necessarily, at a

% Three notable errors in thecordsthat the Court revieweih camera:

First, the original description of and justification for withholding Rdo® disappeared in the amended
Vaughnindex, leaving a blank lineSeelstAmendedvaughnindex at 65. The Court filled in the blanks with the
justifications that USCIS offered in the origingughnindex.

Second, while USCIS initially relied on the deliberatprecess privilege under Exemption 5 to withhold
Record 13, the ameledVaughnindex asserted only Exemption 6. It is clear from a glance at the documaent t
Exemption 6 is way off base; indeed, the topath page of the Recosdys “PAGE WITHHELD PURSUANT TO
(b)(5).” Again, the Court used the originfhughnindex for thisRecord instead of the amended one.

Third, theVaughnindices (both original and amended) describe Record 13 as a letter spanming FOI
responsgages 1981-83. Yet the threpage document produced to the Court has two pages of letters and a page of
internal minutes of a meeting.-hese pages are thus not part of the same document. Because the documents
produced foiin camera inspection do not give tHeOIA page numbers, it is unclear if thaughnindex is off or if
the wrong page was produced foicamera review.

11



disadvantage because they haveseen the withheld documents —
can generally prevadnly by showing that the agenswaughn
index does not justify withholding information under the
exemptions invokedFOIA litigants are emtled to assume that the
agencys Vaughnindex is accurate in every detaAnd so is the
court. There is no excuse for submittingaughnindex that
contains errors, even minor onéd/e expect agencies to ensure
that their submissions in FOIA cases absolutely accurate

Schiller v. NLRB, 964 F.2d 1205, 1209 (D.C. Cir. 1992) (citation and internal quotation marks

omitted) abrogated on other grounds, Milner v. Dep’t of Navy, 131 S. Ct. 1259 (2011).

Yet the errors in the form of the index turn out to be the least of USCIS’s woes here.
Havingnow examinedhe withheldrecords the Court concludes that madtthe challenged
Exemption 5 withholdings were improper, although the refsanUSCIS wa wrang changes
with each record. The variety in errors suggests that USCIS, although it invokegtixes
often, did not grasp even the basic points of Exiemption

1. Deliberative-Process Privilege

The deliberativgorocess privilegshieldsinternal agencyadvisory opinions,

recommendations and deliberations” in oretprotect[] the decision making cesses of

government agenciésSears, Roebuck & Co., 421 U.S. at 150 (internal quotation marks

omitted). To qualify under this privilegy a record must meetao requirementsFirst, it must be

predecisionati.e., “antecedent tde adoption of an agency policy.” Jordan v. Dep'’t of Justice,

591 F.2d 753, 774 (D.C. Cir. 197&n(banc) (emphasis omitted), overruled in part on other

grounds, Crooker v. ATF, 670 F.2d 1051 (D.C. Cir. 19&h)lfanc). Even when an agency

subsequently makes a final decision on the issue discussed in the tlezoedpord remains

predecisional if it was produced before that final decisteaeFed. Open Mkt. Comm. of Fed.

Reserve Sys:. Merrill, 443 U.S. 340, 360 (1979). Second, a recoudt be deliberativei.e.,

“a direct part of the deliberative process in that it makes recommendatiofqE@s®es opinions

12



on legal or policy matters.” &ughnv. Rosen, 523 F.2d 1136, 1143-44 (D.C. Cir. 1978). “

document that does nothing more than explain an existing policy cannot be considered

deliberative.” Public Citizen, Inc. v. OMB, 598 F.3d 865, 876 (D.C. Cir. 2010).

“Exemption 5, properly construed, calls for disclosure of all opinions and interpretations
which embody the agency'’s effective law and policy, and the withholding of allspapérh
reflect the agencyg’ group thinking in the process of working out its policy andrd@hing what

its law shall be.” Sears, Roebuck & Co., 421 U.S. at 153 (internal quotation marks omitted).

“strong theme” of this Circuit’s decisions tme deliberativgorocess privilege “has been that an
agency will not be permitted ttevelop a body of ‘secret lawysed by it in the discharge of its
regulatory duties and in its dealings with the public, but hidden behind a veil of privdegede

it is not designated as ‘formal,’ ‘binding,’ dinal.” Coastal States Gas Corp. v. Dep’t of

Energy 617 F.2d 854, 867 (D.C. Cir. 1980¥et USCISrepeatedly casts records as
predecisional whetheyactually convewhat theAgency’s policymakertave decidedSeeid.

at 868 (“a document from a subordinate to a superior official is more likely to becisredal,

while a document moving in the opposite direction is more likely to contain instructiond to staf
explaining the reasons for a decision already made”).

First up isRecordl, which comprises five versions of PowerPoint slides used in
presentationby USCISs Office of the Chief Counseb train agency employees about
interacting with private attorneysihese training slides areither predecisional nor
deliberative.A training is not a step in making a decision; it is a way to disseminate a decision

already madelndeed, by teaching USCEnployees to go forth and apply the information in

the slidesUSCISentrenchedts policies. The deliberativeprocess privilege thus cannot protect

13



theseslides from disclosure(USCIS also asserts that the attorcégnt and attorney work-
product privileges protect Record 1. The Court considers those privileges below.)

Record 3 is a series ofreailsbetweenJSCIS employees and the priv#merican
Immigration LawyersAssociation’s liaison to USCISThe Vaughnindexmischaracterizes the
document byoncealinghatan outsider the liaison- waspart of the exchangeJhe email
chain begins with the liaison askipCIS employees to clarify specific agency policies and
practices and follows with the employees’ responses, which are meant to be distributed to
lawyers inAILA . Most of these eaailsare not tnter-agency or intraagency memorandums or
letters” flunking the threshold requirement of Exemption&ee5 U.S.C. § 552(b)(5). Brails
between a private liaison and an agency could satisfy that threshold requiretime@igéncy

solicitedadvice from the liaison, using the liaison as a consult@eéNat’l Inst. of Military

Justice 512 F.3d at 687When the liaison initiates the contglcowever, and communicates
“with [her] own, albeit entirgl legitimate, interests in mifid- as the liaison did herethe e

mails camot be consideredn interagency or intragency communicationDep't of Interior v.

Klamath Water Users Protective g\s, 532 U.S. 1, 12 (2001). Even aside from the threshold

problem, moreoverll of these emails (including the few in the chain that leaféthe private
liaison) deal with USCIS’s existing policyAs these employees are not considering new
policies their discussions are neither deliberative nor predecisional. For each ottssesy
Record 3 cannot be withheld under Exemption 5.

Next is Record 5, a document of unclear provenance and purg&&S describes this
threepage document as “InteahlUSCIS policy on interviews and interview techniques.” 1st
Amendedvaughnindex at 88. In places the document seems to be direct¢gCIS

adjudication officers (who conduct immigration interviews), whnlether places the document

14



seems like instruatins to attorneyappearingefore the adjudication officers. Either way, the
document again convegxisting policiesnstead okearching out new policied)SCIS asserts
that Recordb is privileged because “it discusses policy and techniques to be utilized during
interviews with benefits seekersld. at 89. That explanationhowever, has nothing to do with
the deliberativgorocess privilegeBecause Record 5 is neither predecisional nor deliberdtive,
cannot be withheld under Exemption 5.

Record 6 consists of two documents given to immigrants by USCIS. Thetfttet—
“Important Information for Applicants and Petitioners: Know Your RighBretect Yourself
from Imposters™ lists lawyers who are @ligible to appear before USCIS (presumably because
they have been disciplined in the padthe seconavarns immigrants to know their rights and to
use accreditedounsel. Again, because both of these documents were distributed to the public,
they(1) are not intreagency or inteagency reords, thus failing Exemption 5’s threshold
requirement, and (2epresent sded USCIS policy, not fluid policyhat still mustcongeal
USCIS offers no defense for withholding the second document, but argues that gtefitdtbe
protected becauskéd list of attorneys is no longer curreut just agpredecisional documesnt
do not lose protection when the agency subsequesdbthes a final decision, séed. Open
Mkt. Comm., 443 U.Sat 360, adocument embodyingthenfinal decision does not gain
protection when it becomes outdated. Record 6 should be disclosed.

Record 8 is an “Interoffice Memorandurmdncerning access &mency space and
informationfrom theUSCISDistrict 3 Directorto all District 3 employeesAs theCoastal
States courtincisively observed, [A] document from a subordinate to a superior official is more
likely to be predecisional, while a document moving in the opposite direction is moredikely

contain instructions to staff explaining the @as for a decision alreadgade.” 617 F.2d at

15



868. Record 8 falls precisely into that latter camp. The memo decrees paliggalsno
interest in employee reactions. Because the memo is neither predecisioradibaoative,
USCIS cannot withhold Record 8 under the deliiee-process privilegé

Record 10 includes a series afngils parallel to those in Record 3, with the same USCIS
employees discussing the same topic whthsamerivate liaisorfrom AILA. Except for the
first two emails on page 1904 (time stamped February 29, 2008, at 8:20 a.m. and February 28,
2008, at 9:38 a.m.), which involve solely agency employees discussing an unsettled polgy, page
1904-06 of Record l1@re like Record 3 anchnnot be withheld under Exemption 5.

Record 12oresents the firstlose questionAn e-mail from a USCIS “Supervisory
Adjudications Officer” to USCl&mployees (whthe sendeappears to supervisé&kecord 12
instructsoneemployee to post an attach&dtten noticeatthe reception window and to
implement the notice’policy immediately. On the one hand, theeemgo be another document
from superior to subordinate, meaning that it is “more likely to contain instructataft
explaining the reasons for a decision already made.” Coastal, $thfels.2d at 868. \B
includinga long list of employeesn the email, moreover, the supervisor seems to aim to
inform many employees (not just the one in charge of posting the notice) about the wgw poli
On the other handhecause thesmail precedes the postingrguaby the decision has yet to
reach its final culmination. Theraail, moreoverencouragesmployees to contact the
supervisor with any questions about the policy. At the end of the day, the Court concludes that
even ifsome facts suggest that thenalil is predecisional, it isot deliberative. There is no hint

that thesupervisoiis still weighing her options or wanfisedback from the employeesking if

% In a footnote in its reply brief, USCIS suggests that Exemption 7(Fdviastify this withholding. See
Reply at 17 n.11. The Courtsgonds in like manner. USCIS has forfeited this argument thrice p¥ailihg to
assert this ground in idaughnindex,seeSEC v. Chenery Corp318 U.S. 80, 87 (1943); by failing to raise the
argument in its opening briefeeCoal. for Responsibledjulation 684 F.3d at 136; and by summarily making the
argument in a footnoteSeeUnited States v. Sagr650 F.3d 761, 763 n.* (D.C. Cir. 2011).
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employees havguestionss not the same aslang if they have suggstions Record 12,
therefore, falls outside the bounds of the deliberative-process privilege.

Returning to more familiar terraiRecord 13has twoversions of letters given toew
adjudicationofficers selected to interview immigrants, introducing tiaening progranthey will
undergo and providing basic interview tipehis isanother communication from superior to
subordinatdeachinghe offices about settled USCIS policie#t is neitherpredecisional nor
deliberative Exceptfor the meeting minutes that slipped in with the letteegsupra note 2,
which are covered by thaeliberativeprocessrivilege, Exemption 5 cannot protect Record 13.

Record 15s a twopage 1997 memorandum from the Deputy Director of thSis
asylum division to all asylum directors, supervisory officers, and officeng. nfemo gives
guidance on what role consultants can play during cretilaleinterviews. USCIS argues that
the memo is predecisional because it stiiasINS is “developing further guidance on working
with consultants and repregatives” that “will follow shortly.” “More guidance soon,”
however, does not undercut the finalf the guidance alreadyven AlthoughCharles

Dickens published David Copperfield in montslrialization eachinstallmentfixed the

chapterst published. As one would expect from a widely distributed memo from a higher-up,
the memo here sebut definitive agency policieBecause the memo is neither predecisional
nor deliberative, Record 15 cannot qualify for withholding under Exemption 5.

Despite thignauspiciougrack recorgda handfulof USCISs withholdings wereactually
correct. Record 4 -adraft of amemo from a USCIS legislative counsel to USCIS’s Chief
Counsel orthe legality of ertain USCIS policies- falls under the deliberative-process privilege.
(If USCIS had asserted Record 4 also could have been withheld under the attorney work-

product privilege.)
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Record 7 is an e-mail exchange between agency employees trying to figure acy a pol
for disruptive attorneys. Similarly, Record 9 consists of tvmaél-chains with agency
employees trying to decide howdaswerproblematic parole requests. Recorcha8two
comparable @nail exchanges with USCIS employees: oheesponses ta request for agenda
items for an agency meetirgnd the other discussimgsueghat emergefrom that meeting.

(As noted above, Record 10 also includes amad-exchange wit an outside liaisothat must
bemostlydisclosed, so USCl§etsonly partial credit fowithholding Record 10 Record 11
includes a single withheld mail between USCIS employees on clarifyangewUSCIS policy.
All of these email exchanges are deliberative and appear to be predecisindédeythus fall
under Exemption 5.

Record 14, finally, is gumbleof internal minutes fronvariousmeeting that USCIS held
with AILA, a private association. BecausdLA appears to have bepresenting complaints
about the adjudication procassthese meetingat the behest dAISCIS theminutes qualify as

intra-agency or inteagencyrecordsunder Exemption 5SeeNat’l Inst. of Military Justice512

F.3d at 687. And because the minutes focus on the protiaim&ILA pointed out interspersed
with responses that USCIS is considering, the minutes are predecisional bachtie&, and
were thus justifiably withheld
2. Attorney Work-Product Privilege
The attorney work-product privilege prote¢tdocuments and tangible things that are
prepared in anticipation of litigation or for tridhy anattorney. Fed. R. Civ. P. 26(b)(3ge

alsoTax Analysts v. IRS, 117 F.3d 607, 60 C. Cir.1997). “[I] t is essential that a lawyer

work with a certain degree of privacy, free from unnecessary intrusion by oppogieg pad

their counsel. Proper preparation of a client’'s case demands that he assenhkgio, sift
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what he considers to be the reletiom the irrelevant facts, prepare his legal theories and plan

his strategy withoutindue and needless interference.” Hickman v. Taylor, 329 U.S. 495, 510-11

(1947).

As in most work-product cases, the disputeserevolve around whether documents
were“prepared in anticipation of litigatioh To qualify, the document must have been prepared
or obtained because dfthe threat of litigation, meaning that “the lawyrust at least have had
a subjective belief that litigation was a real possibility, dvad belief must have been objectively

reasonablé In re Sealed Casé&46 F.3d 881, 884 (D.C. Cir. 199@)tation omitted). The

“litigation” anticipated by the work producan “include proceedings before administrative
tribunals if they are of an adversarial nature CHARLES ALAN WRIGHT ET AL., FEDERAL
PRACTICE AND PROCEDURES 2024, at 502-03 (3d ed. 2010).

A documents prepared in anticipation of litigation when litigation is “foreseeable,”
“even if no specific claim is contemplatedSchiller, 964 F.2dat 1208. Yet the “mere
possibility” of litigation is not enoughCoastal State$17 F.2cat 865. “[] f the agency were
allowedto withhold any document prepared by any person in the Government with a law degree
simply because litigation miglsomeday occur, the policies of the FOIA would be largely

defeated.” Senate of P.R. v. Dep't of Justice, 823 F.2d 574, 587 (D.C. Cir. i88tnal

guotation marks omitted)The Circuit has drawn a line between “neutral, objective analyses of
agency egulations and “more pointed documeritthat recommendtfow to proceed further

with specific investigatiorisor “advise the agency of the types of legal challenges likely to be
mounted against a proposed program, potential defenses available to the agency, kaid the li

outcome” Delaney, Migdail & Young, Chartered v. IRS, 826 F.2d 124, 127 (D.C. Cir. 1987)

(citing Coastal States617 F.2d 854 Neutral, objective analysis “like an agency manual,
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fleshing out the meaning of the” law, and tiaisot prepared in anticipation of litigatiorid.
More pointed advicdjowever anticipates litigation Seeid.

Here, USCIS claims the woiroduct privilegen its Vaughn index for only two records.
Record 1, discussed above, is PowerPoint slideshow for presentations by USit8 si@ihe
Chief Counsel teeach USCIS employeé&®w to interact with private attorneys durid®CIS
proceedings before adjudicatoM/hile those slides are literally “in anticipation of litigation”
theagencyproceedings before adjudicaterthey do not anticipate litigation in the manner that
the privilege requiresThe attorneys giving the training were not worrying about litigation

ensuing from anyparticular transactiaoh In re Sealed Casé46 F.3dat 885. Nor were they

assemblingnformation, sifting through facts, preparitegjal theoriesor plaming strategyfor
USCIS’s case SeeHickman 329 U.S. at 510-11. Instead, the lawyers prepared the slides to
convey routine agency policies. The fact that those policies happepliaon agencyitigation
does not shield the slides from disclosure. Record 1 is not attorney work product.

Record 2s a harder calllt is athreepage 1992 memorandum (actually, three copies of
the memorandunfyom INS’s General Counsel to INS’s Office of International Affairs. The
memoresolvesvhether an INS regulaticcreates a right to counsel for people seekithigission
as refugeesWithout examining the memadt is not obviousvhether Record 2 is a “more
pointed documentdr falls intothe camp of “neutral, objective analkysf agency regulatioris.

SeeDelaney, Migdail & Young826 F.2dat 127. 1t is easy to imagine a memo that considers

whether a courtapplying the appropriate standard of deference, is ltkelypholdsome
proposed agenanterpretation.Record 2, however, is not that hypothetical memo. Instiizd,
memoseekshe best interpretation of the regulateirnissuewith no hint that the decision was

influenced by litigation, let alone that the memo was writtegcause dflitigation. Seeln re
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Sealed Casdl 46 F.3d at 884. The memo, indegtdtes that itsupersedes” a previous memo to
the contrary-indicatingthat it isa legal opinion meant to bind the agency, not a memo plotting
litigation strategy Work-product privilege thus cannot shield Record 2 either.

3. Attorney-Client Privilege

“The attorneyclient privilege protects confidential communications frorardk to their
attorneys made for the purpose of securing legal advice or servVicesrivilege also protects
communications from attorneys to theliients if the communicationgst on confidential
information obtained from the clieit.Tax Analysts 117 F.3dat 618 (citation and internal
guotation marks omitted). For the Governmetite“client’ may be the agency and the attorney
may be an agency lawyerlt.

TheVaughnindex asserts the attornelrent privilege only as to Record 1, the
PowerPoint slidethatthe Office of the Chief Counsel uséd trainUSCISemployees about
interacting with private attorney8ecause these slides are a communication from attorney to
client(here, USCIS)they are confidential only insofar as thregton confidential information
obtained from the clientSeeid. USCISoffersno explanatiorof what confidential client
communications might underlie these slides, and the slides themselves do not hint at
underpinning confidentialitiesNor should they.The slides were used for general trainings by
USCIS lawyersandsuchgeneraly applicablelegal advicewill rest on none of the factual
particularitiesconveyed ima typical confidential communicatidyy a client Because USCIS has
not shown that the slides rest on its own confidential communicatidhs role of a client
asking for legal advigeattorney-client privilege does not apply hefdereforenone of the

asserted privileges cover Record 1, and it, too, must be tureed ov
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V.  Conclusion

For the aforementioned reasons, the Court will grant Defendants’ Motion to Deamdiss
for Summary Judgment in part and deny it in part. The Complaint’'s second causenoivaict
be dismissed as moot. The portions of the Complairtingle released recordsill also be
dismissed as moot. The Cowitl deny summary judgment as to the adequacefendants’
search; instead)SCISmust submit a new affidavit emonstrate the search’s adequatie
Court will also deny summagudgmentas to Defendantstithholdings under Exemptionfér
(using the numbering of records on pages 15-18 of Plaintiff’'s Opposition Brief): Records 1, 2, 3,
5, 6, 8, 12, and 1 full; FOIA response pages 1904-06 of Recordekaept for the first two
e-mails on page 1904nd Record 13 in fulkxceptfor the internal meeting minutes.
Defendand mustmakeall of those records and portions of recamdailableto Plaintiff. The
Court will grant summary judgmetd Defendants as to other withholdings under Exemption 5
andall withholdings under Exemption & separate Order consistent with this Opinion will be

issued this day.

/s/ James E. Boasberg
JAMES E. BOASBERG
United States District Judge

Date: November 27, 2012
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