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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN IMMIGRATION COUNCIL,

Plaintiff,
V. Civil Action No. 11-1972 (JEB)

UNITED STATESDEPARTMENT OF
HOMELAND SECURITY, etal.,

Defendants.

MEMORANDUM OPINION

This dispute — like a substantially similar edee Court decided just weeks ago — began
with a Freedom of Information Act requést the American Immigration Council, an
immigration law and policy group, seeking infmation about individuals’ access to counsel

during their interactions with federal immigi@ti authorities. The prior case, Am. Immigration

Council v. U.S. Dep’t of Homeland Seblo. 12-856, 2014 WL 842311 (D.D.C. March 5, 2014),

addressed a FOIA request Alizé with Immigration and Customs Enforcement. This one
deals with an identical request submitted tstGms and Border Protection, a component agency
of the Department of Homeland Security. Afiee agency invoked th@otection of several

FOIA exemptions and released moderately ctmthversions of a number of documents, AIC
challenged those redactions in this Court. Defendants now request summary judgment, while
AIC rejoins that the Government has not deneugh to justify itsvithholdings. Although

CBP’s explanations of the applicability of thaiched exemptions are at times thin, the Court’s
ownin camera review convinces it that Defendants have the better of the argument. It will thus

grant them summary judgment in full.
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Background
In March 2011, AIC submitted the following FOIA request concerning individuals’
access to legal counsel during their interactigite U.S. Customs and Border Protection:

[A]lny and all records which have been prepared, received,
transmitted, collected and/or maintained by the U.S. Department of
Homeland Security and/or U.S. Customs and Border Protection
(CBP), whether issued or maiittad by CBP Headquarters offices,
including any divisios, subdivisions orextions therein; CBP
offices at ports of entry, includg any divisionssubdivisions or
sections therein; and/or anyhet CBP organizational structure;
and which relate or refer in any way to any of the following:

» Attorneys’ ability to be presahiring their cliers’ interactions
with CBP;

* What role attorneys may playidgrtheir clients’interactions
with CBP;

» Attorney conduct duringteractions with CBP on behalf of their
clients;

» Attorney appearances at GBfices or other facilities.
Mot., Exh. B (March 14, 2011, Letter from EmiGreighton to FOIA Division, U.S. Customs
and Border Protection) at 1 (footnote omitted@he request “include[d], but [was] not limited
to” ten specific types ofecords. _Id. at 1-2.

After six months of squabbling over the gdacy of the Government’s search and the
extent to which certain responsive documentsevedready publicly available, see Mot., Exh. D
(May 12, 2011, Letter from Dorothy Pullo to EmiBreighton) at 1, Defendants produced two
pages of responsive recordSee Mot., Exh. G (Sept. 29, 201%ktter from Shari Suzuki to
Emily Creighton) at 10. Dissatisfied withe agency’s response and the decision on
administrative appeal, AIC filed suit in thourt in November 2011. See Opp. at 1. The suit

apparently prompted Defendants to conduct eentttorough search, which — over the course of



several months in late 2012 and early 2013 — revealed more than 300 responsive documents.

id. The Government released some of thoseimments in full, disclosed some in part, and
withheld several altogether basen various FOIA exemption$See id. at 1-2; ECF Nos. 20-25,
27-29, 31, 38 (status reports updgtthe Court on progress ofqatuction). It has now moved
for summary judgment.

The parties have continued to meet to dis¢he adequacy of Defendants’ searches and
the applicability of certain exemptions, as welltlzs specific redactiorthe Government made
to the documents it produced. This proogas fruitful: AIC has dropped its challenge to
Defendants’ search, and it decidectontest the applicability de claimed exemptions in only
ten records._See Opp. at 2; ECF No. 36. Tbhatber then dropped to nine and, eventually, to
the seven documents that remain at iseday. See Mot., Exh. H (October 25, 2013, E-mail
from Erin Davenport to Marian Bom) at 1. AIC, moreover, Bahosen not to contest those
redactions that were made pursuant to Exemgi 3, 6, or 7(C); it will, instead, focus only on
Exemptions 5 and 7(E) and the Governrigedécision to withhold one document as
unresponsive to its FOIA request. See Opf. aAlIC also disputethat Defendants have
sufficiently segregated disclosable maikwithin the disputed documents.

Three weeks ago, the Court ordered Ddénts to produce the remaining seven
documents forn camera inspection, see Order of February 25, 2014, which they accomplished
ahead of schedule. Having completed its revteer,Court now turns to Plaintiff's substantive
challenges.

. Legal Standard
Summary judgment may be granted if “thevant shows that there is no genuine dispute

as to any material fact and th@want is entitled to judgment as a matter of law.” Fed. R. Civ. P.

See



56(a). A genuine issue of material fact is timt would change the aatme of the litigation.

See Anderson v. Liberty Lobby, Inc., 477 U.S22248 (1986) (“Only disputes over facts that

might affect the outcome of the suit under glogerning law will properly preclude the entry of
summary judgment.”). In the emt of conflicting evidence on a beaial issue, the Court is to

construe the evidence in the light most favorabldhe non-moving party. See Sample v. Bureau

of Prisons, 466 F.3d 1086, 1087 (D.C. Cir. 2006).
“FOIA cases typically and apppriately are decided on motiofea summary judgment.”

Defenders of Wildlife v. Border Patrol, 623 Supp. 2d 83, 87 (D.D.C. 2009); Bigwood v. U.S.

Agency for Int’'| Dev., 484 F. Supp. 2d 68, 73 (D.D2D07). In those cases, the agency bears

the ultimate burden of proof. See U.S. Def'dustice v. Tax Analysts, 492 U.S. 136, 142 n.3

(1989). The Court may grant summary judgnizaged solely on information provided in an
agency'’s affidavit or declaration when it debes “the justificatias for withholding the
information with specific detail, demonstrates ttiet information withheld logically falls within
the claimed exemption, and is not contradicted@dnytrary evidence in the record or by evidence

of the agency’s bad faith.” ACLU v. U.Bep't of Def., 628 F.3d 612, 619 (D.C. Cir. 2011).

Such affidavits or declatians are accorded “a presungstiof good faith, which cannot be

rebutted by ‘purely speculative claims abthé existence and discoverability of other

documents.” _SafeCard Servs., INcCSEC, 926 F.2d 1197, 1200 (D.C. Cir. 1991) (quoting

Ground Saucer Watch, Inc. v. CIA, 692 F.2d 770, 771 (D.C. Cir. 1981)).

1. Analysis
Congress enacted FOIA in ordéw pierce the veil of admistrative secrecy and to open

agency action to theght of public scrutiny.”_Dep’t oAir Force v. Rose, 425 U.S. 352, 361

(1976) (citation omitted). “The basic purpose of FGdAo ensure an informed citizenry, vital to



the functioning of a democratic society, neettedheck against corruption and to hold the

governors accountable to the governed.” John Doe Agency v. John Doe Corp., 493 U.S. 146,

152 (1989) (citation omitted). The statute provides that “each agency, upon any request for
records which (i) reasonably describes stedords and (ii) is made in accordance with
published rules . . . shall makee records promptly available any person.” 5 U.S.C. §
552(a)(3)(A). Consistent with this statutory mate] federal courts hayerisdiction to order

the production of records that agency improperly withholds. See 5 U.S.C. § 552(a)(3); Dep't

of Justice v. Reporters Comm. for Freedointhe Press, 489 U.S. 749, 755 (1989).

“Unlike the review ofother agency action that must igeheld if supported by substantial
evidence and not arbitrary or capricious,” thedétom of Information Act “expressly places the
burden ‘on the agency to sustain its action’ andalig the district courts to ‘determine the matter

de novo.” Reporters Comm., 489 U.S. at 755 {ogp5 U.S.C. § 552(a)(4)(B)). “At all times

courts must bear in mind that FOIA mandatedrarg presumption in favor of disclosure’. . . .”

Nat’l Ass’n of Home Buildes v. Norton, 309 F.3d 26, 32 (D.C. Cir. 2002) (quoting Dep't of

State v. Ray, 502 U.S. 164, 173 (1991)).

The parties, to their credit, have done amiadble job of narrowing the issues in this
case. Plaintiff, for example, has chosen nafuestion the adequacy of the agency’s search or
the applicability of FOIA Exemption 2, 3, 6, or 7(C), and Defendants, for their part, have
released a number of documents in full or witlydight redactions. All that remains, then, are
Plaintiff's challenges to (1pefendants’ decision to withhiblparts of one document as non-
responsive to the FOIA requef) Defendants’ decision to invokie protection of Exemptions
5 and 7(E) with respect to sigaords released in part; and (3 gegregability of all of those

documents. The Court will addeesach issue in sequence.



A. Non-Responsive Document

Plaintiff’s first challenge corerns the document labeled Record No. 1: pages 7 and 8 of
Chapter 5 of CBP’s Border Patrol Handbo@Wthough the agency’s Chief FOIA Appeals
Officer, Shari Suzuki, affirmed in her declaoa that those pages were non-responsive to
Plaintiff's FOIA request, see Mg Att. 1 (Declaration of ShaBuzuki), 1 4, 21, Plaintiff is
unconvinced. Instead, AIC claims, “[P]age gtbie Handbook] indicates that the redacted
portions of pages 7 and 8 are part of a section entitled, ‘Advice of Rights.” Opp. at8. As a
result, the organization suggests, those paggs'a to shed light ommplify, or enlarge” the
released sections of the document and sinagild have been disclosed. Id. at 7.

The Court has reviewed the contested pageamera, and it does not age. Plaintiff
requested information related to attorneys’ abtlitype present during thieslients’ interactions
with CBP and other aspects dafaneys’ roles during those intetaoons. Pages 7 and 8 of the
Handbook, however, only address CBP’s proceduraduising individuals of their rights when
detained. This procedure occurs outside tiesgmce of counsel, and the redacted pages do not
contain any protocols guidelines for dealing with counsel mquests for counsel. The Court,
therefore, is satisfied that thedacted information is not responsive to AIC’s FOIA request, and
it will grant Defendants summagydgment on Record No. 1.

B. Exemptions

That initial issue out of theay, the Court now turns to the crux of this dispute: the
applicability of Defendants’ claimed FOIA exgtions to six particular documents. The
Government invoked Exemption 7(E) to proteettions of documents 2, 3, 4, 5, and 7. See

Opp. at 4-6; Response to Ordettloé Court, Exh. A (Vaughn Index) at 1-6. It also argues — and



Plaintiff continues to contest — that Exenopti5 justifies withholding parts of three of the
records at issue here: Documents 2, 3, an8e® Opp. at 4-6; Vaughn Index at 1, 2, 4.

As a preliminary matter, Plaintiff has notifiehe Court that it hasome into possession
of a less-redacted version of Document 7, atiallenges only the redaction of information
here that was not protectedtirat other version. See Oppl&tn.8. In other words, Plaintiff
already has obtained the redacted informatiad,ibdoes not explain whyneeds the Court to
order this material released again. As Plaihi@$ already received the relief it seeks, the Court
holds this request to be moot, and, consequghti¢ed consider only the challenges to the
Exemption 7(E) redactions in document824, and 5 before moving to Exemption 5.

1. Exemption 7(E)

Exemption 7 authorizes the Government to withhold “records or information compiled

for law enforcement purposes, but only to the mixtieat the production of such law enforcement

records or information” meets one of six requients. 5 U.S.C. 8 552(b)(7); see also Keys v.

DQOJ, 830 F.2d 337, 340 (D.C. Cir. 1987) (“[Exemption 7] exempts such documents from
disclosure only to the extentahproduction of the informatiomight be expected to produce one
of six specified harms.”). The fifth subparagh — 7(E) — permits withholding if production
“would disclose techniques and procedureddar enforcement investigions or prosecutions,

or would disclose guidelines for law enforcement investigations or prosecutions if such
disclosure could reasonably be expectedstocircumvention of the law.” 5 U.S.C. §
552(b)(7)(E). In order to progg invoke Exemption 7(E), thethe agency must satisfy two
requirements: First, the record must benpded for law-enforcement purposes; and second,
production must disclose eithechniques and procedures for lanmforcement investigations or

guidelines for law-enforcement investigatidhat would risk circumvention of the law.



a. Law-Enforcement Purposes

AIC concedes that CBP is a law-enforcemagegncy, see Opp. at 27-28, but it notes that
agency records do not become law-enforcemendrds under FOIA “simply by virtue of the
function the agency serves.” Id. at 28i(g King v. DOJ, 830 F.2d 210, 229 (D.C. Cir. 1987)).
As a result, it is not enough that CBP is “ddeal law enforcement agency” tasked with the
“management, control and peation of our natiors borders,” the enforcement of over 400
federal statutes, and the “responsiblility] for kiegpterrorists and terrorist weapons out of the
country.” Suzuki Decl., T 3. Instead, thgency “must still maka showing of ‘law
enforcement purposes’ by providing a sufficient axpltion that ‘establiges] a rational nexus
between [the withholding] and one of the agyéa law enforcement duties,” as well as a
‘connection between an individual imcident and a possible secunitgk or violation of federal

law.” Am. Immigration Council, 950 FSupp. 2d at 245 (quoting Campbell v. DOJ, 164 F.3d

20, 32 (D.C. Cir. 1998)).

Although Plaintiff does not challenge Defendamiompliance with the second part of
this test, it does question whether CBP hawn a “rational nexus” between the redacted
information in Documents 2, 3, and 5 and its kewfercement duties. (It appears, on the other
hand, that Plaintiff concedes that Document 4s8a8 this threshold requirement. See Opp. at
27-31 (discussing only 2, 3, and 5 in this context)).

Plaintiff contends that Defendts improperly “argue that the[] records were compiled for
law enforcement purposes simply because they describe CBP’s procedures for detaining or
processing individuals.” Opp. 38. It posits that claims “conagimg] certain procedures used
when an alien is detained at a border” andestthip questioning are “infficient to establish

that this information ‘relate[s] to anything that can fairly be characterized as an enforcement



proceeding’ merely because CBP may, at someduime, place the individuals subject to these

procedures into enforcement proceedings.” Id. at 29 (quoting Jefferson v. U.S. Dep't of Justice,

Office of Professional Responsibilit®84 F.3d 172, 177 (D.C. Cir. 2002)).

It is true that the Jefferson court requithdt an agency show that the information
withheld relates to enforcement. Nothinghat case or its pgeny, however, requires
disclosure just because the documents relalteto future — indeed, even hypothetical —

proceedings. In fact, Jefferson explicitly allovtadt Exemption 7 can protect files created “in

connection with investigationsdh. . ._could result in civil ocriminal sanctions,” Jefferson, 284
F.3d at 177 (emphasis added), as long as they telateestigatory actiwt that that could result
in the government’s punishing a private individual, rather thanelynéo “government oversight

of the performance of dutidxy its employees.” Id. dt79; see also Stern v. F.B.T37 F.2d 84,

89 (D.C. Cir.1984) (document may peotected if investigation ticuses directly on specifically

alleged illegal acts . . . which could, if provedsukt in civil or criminal sanctions”) (emphasis

added) (internal quotation marks and citation omitted). If a FOIA defendant can show that the
information withheld bears on its law-enforaemh activities — even activities that are not
guaranteed to result in enforcement proceedinigsvill have satisfied Exemption 7’s threshold
requirement.

The Government argues, and the Court agtbas each of the #hheld records has a
rational nexus to the agency’s law-enforcement duties, including the prevention of terrorism and
unlawful immigration. As Defendants put ittimeir Vaughn Index, Document 2, for example,
describes the “procedures concerning assestnand actions” agency personnel should
consider “when responding to telephonic regfs from citizens and attorneys to obtain

information about or contact detainees in CBBtady.” Vaughn Index at 1. The nexus is plain:



the techniques described in Document 2 I@B% manage the interragan and detention of
people held at the bordere&Suzuki Decl., 1 47. Release of information about those
techniques could “facilitate ciwenvention” of law-enforcememrocedures and make it harder
for CBP to control the interrogation proceS®hatever the policy merits of the agency’s
approach, Congress has determined that @BRIg be tasked with preventing unlawful entry
and handling the concomitant security riskcument 2 bears directly on that mission.

Document 3 is of similar import. Defendaatssert that the languagedacted in that
record describes “procedures concerningssaents” and actions CBP personnel should
consider “when responding to requests from attorneys to be present during deferred inspections
in Miami.” Vaughn Index at 2. Deferred inspections, which CBP uses when it cannot make an
immediate determination concerning the immigrati@ust of an arriving &veler, are part of the
agency’s enforcement process, see Suzuki DE8l.and Document 3 relates to procedures used
during such inspections. Therdlsis a rational nexus here, too.

Finally, although the description of Documié in Defendants’ Vaughn Index is
certainly abbreviated, the supplental information in the agewy’s briefs and the Court’s
independenin camera review make it evident that thengie, three-line maction at issue
crosses the Exemption 7 threshold, as the infoomatithheld similarly reltes to procedures for
handling detainees and their lawyers. The Ctharefore finds that Documents 2, 3, 4, and 5
were created for law-enforcement purposes.

b. Guidelines, Techniques, and Procedures

Defendants, of course, still bear the mraf demonstrating that the contested

documents meet the other requirements of Eptem 7(E) — namely, that disclosure would

reveal law-enforcement guidelines, techniquegqrocedures “generally unknown to the public,”

10



Albuquerque Pub. Co. v. U.S. Dep't of Justice, 726 F. Supp. 851, 857 (D.D.C. 1989), and that

disclosure could “reasonably be expecteddk circumvention of the law.” 5 U.S.C. §
552(b)(7)(E).
Courts typically have found that the Govermmearries its evidentiary burden on this

point when it provides:

(1) a description of the techniqoe procedure at issue in each

document, (2) a reasonably detaigegblanation of the context in

which the technique is used) @ exploration of why the

technique or procedure is nggnerally known to the public, and

(4) an assessment of the wayih which individuals could

possibly circumvent the law if the information were disclosed.

Am. Immigration Council, 950 F. Supp. 2d at 24¥hile the government faces a “low bar” to

show that it has properlyithheld documents containingieenforcement techniques and

procedures, Blackwell v. FBI, 646 F.3d 37, 42 (DGwr. 2011), it must nevertheless provide a

“relatively detailed justification” for each reabthat permits the reviewing court to make a

meaningful assessment of the redactionsur®tv. U.S. Dep’t of State, 845 F. Supp. 2d 38, 47

(D.D.C. 2012) (citing Blackwell646 F.3d at 42)). Generic poryeds of categories of documents

and vaguely formulated descriptions will noffaxe. See Am. Immigration Council, 950 F.

Supp. 2d at 246-47. In sum, the Government mgstide sufficient factand context to allow
the reviewing court to “deducemmething of the nature of thedhniques in question.” Clemente
v. FBI, 741 F. Supp. 2d 64, 88 (D.D.C. 2010).

AIC argues that Defendantsueanot carried that burdem several fronts. First, it
contends that the agency ha#éoed only conclusory allegatiord insufficient descriptions
and explanations of the redacted materials.” @pB2. But Plaintiff's leading example of that
deficiency falls flat on even the most cursarspection. Claiming tit the description of

Document 3 in Defendants’ Vaughn Index isfue,” the organization points out that the

11



Government describes the redacted informatigoragiding “procedures to be used when an
individual is detained during a deferred indpm@t’ including ‘guidelires for the actions CBP
personnel should take when responding to reqiestsattorneys to be present during deferred
inspections in Miami.”” Opp. at 32-33 (quoting Mat. 38). Even if Plaintiff were correct that
this description is somewhat vague, the vemt sentence in the Vaughn Index offers plenty of
detail. Indeed, Defendants go tmndescribe the information withheld as “deliberations and
analysis used in deciding how to respond to wbffé types of inquiriesThe information presents
situational responses in an &foccurs then thb response is required because,of, z
considerations.”_See Vaughn Index at 2. To dbsdhese techniqués greater detail here
would risk disclosing them — “the very haExemption 7(E) seeks to prevent.” Nat'l

Whistleblower Ctr. v. Dep’t of Health & Human Servs., 849 F. Supp. 2d 13, 36 (D.D.C. 2012).

AIC then suggests — again only in relation tacDment 3 — that the agency’s descriptions
are at times “contradictory.” Opp. at 32. As evidence, Plaintiff points out that Defendants’
Motion describes the record as guidelines ocpdures to be uséd deferred inspections,
whereas elsewhere they characterize tHaated information as “deliberations,”
“recommendations,” and “responses to hypotheticafual situations.”_See Opp. at 33 (citing
Suzuki Decl., § 53). That argument fails for teagons. First, the Court is at a loss as to why
Plaintiff believes “guidehes or procedures” cannotlnde possible “responses to
hypothetical/potential situations.” Second, if PlEirmeans to suggest that by calling the record
a “deliberation” Defendants forfeit the Exetigm 7(E) argument, such a position is easily
debunked: In its declaratioma its Vaughn Index, the ageneyplained that it withheld

Document 3 pursuant to botxemption 7(E) and Exemption 5. Exemption 5 protects

12



deliberative documents, among others, stebd@ants’ decision to invoke the word
“deliberations” in its descripn of the redactions igthing but “contadictory.”
c. Investigations or Prosecutions
Plaintiff next turns to the argument tmany of CBP’s redaains do not protect law-

enforcement “investigations” or “prosecutionsSee Opp. at 34-35 (citing Cowsen-El v. DOJ,

826 F. Supp. 532, 534 (D.D.C. 1992)). AIC claimst “much of the material withheld by
Defendants . . . appears to relate to the admatingg processing of indigiuals in the agency’s
custody — not investigations or prosecutions.” IB%fciting Mot. at 37).Even if these records
were compiled for a law-enforcement functiom amclude agency procedures, techniques, or
guidelines, Plaintiff argues, ély may not be withheld unless Defendants also show that the
procedures relate to investigations or pmsgions._Id. at 360nce again, however, the
organization’s argument fails on the substangs.explained in Defendants’ Vaughn Index and
pleadings — and confirmed by the Courtisamera review — each of the documents describes
guidelines or procedures CBP uses to deal péibple suspected of vailng immigration laws,
their lawyers, and their families. See Vaughddx at 1-6. AIC offers no argument for why the
control of persons detained in federal custodihasesult of law-enforcement operations should
not be considered related to an investigatigrultimately, a prosecution, and the Court sees
none either._Cf. AIC, No. 12-856, 2014 WL 844, (considering similar arguments in the
context of the “law-enforcememdrposes” inquiry). In fact, éhtreatment of suspects — what
rights they are afforded, how they are intertedahow long and in what conditions they are
detained — would appear ¢o to the heart of law-enforcement “investigations” and
“prosecutions.” This attack on Defendantsthiolding of Documents 2 through 5 is therefore

unavailing.

13



d. Circumvention of Law

Nor is the organization’s next argument much help. AIC contends that the Government
has not proven that disclosure of the documanissue would risk circumvention of the law.
The Court, however, has enough informatiothie Vaughn Index and the unredacted documents
reviewedin camera to conclude that those documents would give individuals undisclosed
information about CBP’s procedures, techniq@esl guidelines that could allow them to
circumvent screening protocols ioterfere with or thwart thagency’s enforcement efforts.
Document 5, for example, addresses procedoregetaining individua in short-term hold
rooms, for handling high-risk detainees, &mdrestraining violent detainees, and special
practices for deciding when to isolate individufatsm their families._See Suzuki Decl., T 49.
Release of that information could risk circumtten of detention practices and threaten officer
safety by allowing suspects to skirt those sapeocedures, “circumvent CBP attempts to
separate human smugglers from their victimagd avade “actions related to the protection of
minors.” 1d. Having reviewed the other withheld documémtamera, the Court believes there
are similar reasons for denying disclosof each of those records.

e. Generally Unknown to Public

Finally, AIC questions whether Defendants hakiewn that the redacted materials are
not generally known to the public. Although Defendad not specificalladdress the issue in
their Vaughn Index or pleadings — beyond conatysdiegations to that effect — their
descriptions of the documentsdnestion, along with the Couri's camera review, convinces
the Court that these rets do contain information of which the public is not generally aware.
Documents 2, 3, 4, and 5 are internal memoré#mta CBP supervisors — lawyers and section

chiefs, among others — to the agency’s promesudescribing the methods they may use in

14



interrogating detainees. Therenis reason to believe that thaggnions have been disseminated
beyond CBP’s offices. Defendants state, mavee, that the techniques described are
“specifically used in the context of detaining abevho have attempted to cross the border. As
the general public is not involden processing aliens enteritige country, there would be no
reason for the general publickoow of these techniques.” Rgm@t 20-21. The Court agrees.

In sum, then, the Court concludes thafddelants properly redacted Documents 2, 3, 4,
and 5 under FOIA Exemption 7(E) will therefore grant their Miaon with regard to those five.

2. Exemption 5

As a result, all that remains with respectite substantive exemptions is AIC’s challenge
to CBP’s decision to withhold Document 6 unésemption 5. That exemption protects “inter-
agency or intra-agency memorandums or letteiislwdvould not be available by law to a party .
.. in litigation with the agency,” 5 U.S.C. 8Fb)(5), and thus incogpates three traditional
civil-discovery privileges(1) the deliberative-process privilege; (2) the attorney-client privilege;
and (3) the attorney work-pduct privilege._See Cuban v. SEC, 744 F. Supp. 2d 60, 75 (D.D.C.
2010). Defendants invoke all three, but becdaheeCourt concludes that the deliberative-
process privilege justifeewithholding Document 6, it needtrentertain arguments regarding the
others.

The deliberative-process privilege exemipten disclosure “documents reflecting
advisory opinions, recommendations, and deliti@ma comprising paif a process by which

governmental decisions and policies are fornaadt NLRB v. Sears, Roebuck & Co., 421 U.S.

132, 150 (1975). Itis intended “to enhance thaitjuof agency decisions by protecting open

and frank discussion among those who make thgéhinthe Government.” _Dep't of Interior v.

Klamath Water Users Protective Ass’'n, 532 WL (2001) (internal quotation marks omitted).

15



The privilege “rests on the obvious realipatithat officials willnot communicate candidly
among themselves if each remark is a potential dechscovery and front page news.” Id.; see

also Dow Jones & Co. v. DOJ, 917 F.2d 571, 573-74 (D.C. Cir. 1990). To fall under the

protection of the deliberative-process privilegghheld material must be both “predecisional”

and “deliberative.”_Mapother v. DOJR33d 1533, 1537 (D.C. Cir. 1993). Material is

“predecisional” if it was “generated before t@option of an agency poy.” Coastal States

Gas Corp. v. Dep't of Energy, 617 F.2d 854, 866 (ITiC. 1980). It is “deliberative” if it

“reflects the give-and-take difie consultative process.” Id.

Document 6 is a chain of e-mails betwemnious CBP employeesationed at the
Baltimore Port and the Acting Baltimore Area PDitector considerig how the field office
would respond to an inquiry from CBP Headqgeest Plaintiff challenges only two redactions
from the final substantive e-mail in the chainargues first that the redacted information is not
“predecisional” because it “describe[s] gig policies and practicesot decision-making on

new practices.” Opp. at 24 (citing Public Citizen, Inc., 598 F.3d at 876). As evidence for this

contention, AIC points ouhat one person who participatedire e-mail chain described the e-
mail containing the redacted information“tee final draft of [CBP’s] response” to
Headquarters. Plaintiff thus posits tttaé@ document may embody the ultimate response
produced, observing that “nothing in the documergdimses [that] possibili.” Opp. at 26.

The error in this logic is no fault of Pldiff's, as only a later e-mail in the chain —
redacted in the document produced taiflff but availabé to the Court fom camera review —
makes it clear that a final response to Headguartlistinct from the response outlined in the
challenged e-mail, was ultimately created. Baeedacted Version of Mot., Exh. | (Redacted

Versions of Documents Produced) at ECF p. 38caBise Document 6 is a draft opinion, even if

16



that draft may have been adopted in part induall — the Court camonclude that it is
“predecisional” with respect time agency’s decision on a finabponse. As the Supreme Court
has explained, the deliberative-process privitegds for disclosure of all opinions and
interpretations which embody the agency’s effectaw and policy, and the withholding of all
papers which reflect the agencgmoup thinking in the process of working out its policy and
determining what its law shall be.” Sears, 42%.lat 153. A draft response such as Document
6 falls into the latter camp.

Next, AIC challenges the “deliberative” nature of the redacted information in Document
6 on two grounds. First, it notes once again tftdbcuments that explain existing policies are
not considered deliberative.” Opp. at 25. As @ourt just concluded, however, the redacted
information in Document 6 does no such thing;east it is part of a drafesponse to an inquiry
about existing policies, and, as such, it illustrabes‘give-and-take of #hconsultative process”

that courts have sought to protect. aG@l States Gas Corp., 617 F.2d at 866.

Moving on, AIC argues that “messages sent feuperiors to subondates that contain
‘no hint that the [superior] isiitweighing her options or wants feedback from the employees’ . .
. are more likely to be non-deliberativeOpp. at 26 (quoting AIC, 905 F. Supp. 2d at 220).
Specifically, Plaintiff complains that “the chaliged portion of Record No. 6 does not appear to
be seeking comments,” and “natbiin the document forecloses the possibility that this was the
agency’s final version.” Opp. at 26. Althoutite Court does not “endors[e] the legal binary
that AIC has drawn on this issue,” se€CANo. 12-856, 2014 WL 8423]at *8, Defendants’
Vaughn Index and the Court’s owmcamera review of Document 6’s redactions make clear
that AIC’s concern is unfounded. The Vaughddx, on its own, provides much of the detail

that AIC claims is missing, noting that Documé& contains emails from a “lower level

17



employee” to her superior “regarding htavrespond to an inquiry from . . . CBP
[Headquarters].”_Vaughn Index at 5. The emadhiisrefore, involve CBP employees of various
subordinate levels and specificatliscuss a request for clarditon from Headquarters. The
“final draft” does not even come from a supeovis an ultimate decisionmaker regarding how to
respond to the inquiry — ands the Court has observéacamera review has convinced it that
the challenged redactions are not pdithe agency’s “final version.”

In sum, the Court finds that Defendaptsperly redacted Document 6 under the
deliberative-process privilege, and it will thusugr them summary judgment on that point.

C. Segregability

The last issue that the Court must addiesegregability. FOIA requires that “[a]ny
reasonably segregable portion of a recordoe. provided to any perseaquesting such record
after deletion of the portions which are exem@.U.S.C. § 552(b). Accordingly, “non-exempt
portions of a document must be disclosed unlesg dhne inextricably intertwined with exempt

portions.” Mead Data Centrdhc., v. U.S. Dep't of Air Force, 566 F.2d 242, 260 (D.C. Cir.

1977). Still, an agency is not obligated tgregiate non-exempt materiifthe excision of
exempt information would impose significardsts on the agency and produce an edited

document with little informational value Neufeld v. IRS, 646 F.2d 661, 666 (D.C. Cir. 1981),

overruled on other grounds by Church of Scientology of CalifornirS, 792 F.2d 153 (D.C.

Cir. 1986).

While the Government is “entitled to a presqation that [it] complied with the obligation
to disclose reasonably segregable matéiisbvdge v. FBI, 703 F.3d 575, 582 (D.C. Cir. 2013),
this presumption of compliance does not obviateliigyation to carry its evidentiary burden and

fully explain its decisions on segregabilityeeSMead Data, 566 F.2d at 261. The agency must
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provide “a detailed justificatn and not just conclusory statents to demonstrate that all

reasonably segregable information has bekrased.”_Valfells v. CIA, 717 F. Supp. 2d 110,

120 (D.D.C. 2010) (internal quotationarks omitted); see also Armstrong v. Exec. Office of the

President, 97 F.3d 575, 578 (D.C. Cir. 1996)€daining Government affidavits explained
nonsegregability of documents with “reasonablecsdjrity”). “In making a determination as to
segregability . . . a districbart judge ‘may examine the contents of . . . agency records
camera . ... This Circuit has interpreted thisiuage to give distrt court judges broad
discretion in determining whether camera review is appropriate.’ld. at 577-78 (citations
omitted).

Plaintiff queries whether Defendis’ declaration on segregability sufficient to carry its
burden. Although the Court is inclined to sidehithe Government ondhquestion, it need not
delve too deeply, as its ovin camera review of the materials sufies to persuade it that there
are no segregability problems in this casdl.seven contested docwants feature targeted
redactions, with individual wosdand sentences (as well as a faragraphs) clipped to remove
exempt information. Defendantsoreover, “reconsidered, at@k request, the redactions
made in the . . . documents at issue and redilnsedumber of redactions whenever possible.”
Suzuki Decl., § 50. This shows that Defendanaide the required effort to segregate and
disclose those portions that could be releagdw non-exempt portions of these documents that
have been redacted are thus “inextricablyrintmed with exempt portions” and need not be
further segregated. Mead Data, 566 F.2d at 260.

In a last-ditch effort to call Defendants’ggegability analysis into question, AIC points
out that CBP “withh[eld] . . . infanation that [the agency] itselflemsed either in this litigation

or under other circumstances.” Opp. at 38. Fbate of the redactio®ver information that
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CBP has released elsewhere does not, on its@dlithe Government’s redactions into question.
To the extent that Plaintiff’'s contention is a targeted attack on the segregability of certain
redacted information in Document 7, moreoveat tirgument is moot for the reasons described
in Section Ill.A,supra.
V.  Conclusion

For the foregoing reasons, the Court will grant Defendants’ Motion for Summary
Judgment with respect to Documents 1, 2, 3, 4né,6a and it will dismisas moot Plaintiff's
claim regarding Document 7. A separate Order consistent with this Opinion will be issued this
day.

/sl James E. Boasberg

JAMES E. BOASBERG
United States District Judge

Date: March 21, 2014

20



