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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

INTERNATIONAL SWAPS AND
DERIVATIVES ASSOCIATION, et al.

Plaintiffs,
Civil Action No. 11-cv-2146 (RLW)
2

UNITED STATES COMMODITY
FUTURES TRADING COMMISSION

Defendant.

MEMORANDUM OPINION

Plaintiffs International Swaps and Derilv@s Association (“ISDA”) and Securities
Industry and Financial Marketss8ociation (“SIFMA”) (collectiely “Plaintiffs”) challenge a
recent rulemaking by Defendant United Stat@emmodity Futures Trading Commission
(“CFTC” or “Commission”) setting position lits on derivatives &d to 28 physical
commodities. _See Position Limits for Frga and Swaps, 76 Fed. Reg. 71,626 (Nov. 18, 2011)
(“Position Limits Rule”). The CFTC promulgated the Position Limits Rule pursuant to the
Dodd-Frank Wall Street Reform and ConsurReotection Act, Pub. L. No. 111-203, 124 Stat.
1376 (2010) (“Dodd-Frank”).

The heart of Plaintiffs’ challenge is thaetiCFTC misinterpreteids statutory authority
under the Commodity Exchange Act of 1936 (“CRAds amended by Dodd-Frank. The central
guestion for the Court, then, is whether the CFTC promulgated the Position Limits Rule based on
a correct and permissibileterpretation of the statute at issugefore the Court are the following
motions: 1) Plaintiffs’ Motion for Preliminarynjunction (Dkt. No. 14)Plaintiffs’ Motion for
Summary Judgment (Dkt. No. 3ahd Defendant’'s Cross Motidar Summary Judgment (Dkt.

No. 38). For the reasons set forth beld®aintiffs’ Motion for Summary Judgment is
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GRANTED, the CFTC’s Cross-Motiofior Summary Judgment iIBENIED, and Plaintiffs’
Motion for Preliminary Injunction iSENIED AS MOOT .

FACTUAL BACKGROUND

ISDA is a trade association with more tH&2b members that “repregs participants in
the privately negotiated derivatives industry(Compl. § 9). SIFMA is an “association of
hundreds of securities firms, banks, and assetagers” whose claimed mission is to “support a
strong financial industry, invest opportunity, capital fornteon, job creation, and economic
growth, while building trust and confidence in tireancial markets.” (I1df 10). According to
Plaintiffs, the commodity derivatives marketse “crucial for helping producers and purchasers
of commodities manage risk, ensuring sufficient market liquidity for bona fide hedgers, and
promoting price discovery of the underlying marke(ld. § 15). The CFC, of course, is an
agency of the U.S. government with regulatorthatity over the commoditgerivatives market.

Relevant Derivatives Contracts

Three types of commodity derivatives are implicated in this case: futures contracts,
options contracts and swaps. (Dkt. No. 31 atAJutures contract is a contract between parties
to buy or sell a specific quantity af commodity at a particular date and location in the future.
(Id. at 3). An options contract is a contradin®Een parties where the buyer has the right, but not

the obligation, to buy or #ea specific quantity of a commoditgt a point in the future. _(ld.).

! The Court finds it appropriate to consalid consideration of the cross motions for

summary judgment with Plaifis’ Motion for Preliminary Injuntion given that: the Position
Limits Rule has not yet gone into effect; bngfion summary judgment is ripe; the parties have
had a full and fair opportunity to present theittire cases on the merits and, thus, there is no
prejudice from consolidation; and the parties hemecurred that this case is properly disposed
of on summary judgment. See Fed. Civ. P. Raé)(2);_see also AlCharles Alan Wright,
Arthur R. Miller & Mary Kay Kane, Federdractice and Procedure § 2950, 239 (2d ed. 1995)
(stating that consolidation will beonsidered proper “if it is clear that consolidation did not
detrimentally affect the litigantas, for example, when the partiesfact presented their entire
cases....").




Futures contracts and options contracts resutitimer physical delivery or a cash settlement
between parties. _(Id In a physical delivery contradhe buyer takes physical delivery of the
commodity when the contract expires. (Id.). tii¢ conclusion of a cagettled contract, a cash
transfer occurs that is equivalent to the diffex between the price settfoin the contract and
the market price at the time thentract expires. _(Id.). Swapsvolve one or more exchanges of
payments based on changes in the prioésspecified underlying commodities without
transferring ownership of the undgrlg commodity. (Id. at 5).

A position limit “caps the maximum number dérivatives contrastto purchase (long)
or sell (short) a commodity thah individual trader or grougf traders may own during a given
period.” (Compl. § 21). A position limit may pose a ceiling on either a “spot-month” position
or a “non-spot-month” position._(ld. at § 22).“#pot month” is a specific period of time (which
varies by commodity under the rg)ethat immediately precedes the date of delivery of the
commodity under the derivatives contract. (Id¥s Plaintiffs explain, “[a] spot-month position
limit, therefore, caps the position that a tradey imald or control in comacts approaching their
expiration. A non-spot-month pdisin limit caps the position that mde held or controlled in
contracts that expire in periotlgther in the future or in all months combined.” (1d.).

Commodity Exchange Act of 1936 ad the 2010 Dodd-Frank Amendments

The main issue in this case is whether the Dodd-Frank amendments to Section 4a of the
CEA (codified at 7 U.S.C. § 6ajnandated that the CFTC impose a new position limits regime
in the commodity derivatives market. It is ismlted that, prior to Dodd-Frank, the CEA vested
the Commission with discretion to set positibmits on futures and options contracts in
commodity derivatives markets. See 7 U.S.C. §6ating that CFTC has authority to proclaim

and fix position limits “from time to time” “as thCommission finds areesessary to diminish,

2 This Court will refer to the stawby its United States Code number.
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eliminate, or prevent [excessive speculation].”). Title VIl of the Dodd-Frank Act amended
Section 6a in several respects. The full @xBection 6a, with the Dodd-Frank amendments
reflected in red-lined format, is attaahto this Opinion as Appendix A.

The Position Limits Rule

Notice of Proposed Rulemaking

Dodd-Frank went into effect on July 22010. On January 26, 2011, the CFTC issued a
Notice of Proposed Rulemaking (“NPRM?”), statitigat Title VII of Dodd¥frank “requires” the
Commission “to establish position limits for certgihysical commodity derivatives.” Position
Limits for Derivatives, 76 Fed. Reg. 4,752 (Ja6, 2011). At an open meeting on January 13,
2011 prior to the issuance ofettiNPRM, Commissioner Michael V. Dunn stated that, “to date
CFTC staff has been unable to find any rdéabconomic analysis to support either the
contention that excessive speculation is affectirgmarket we regulate or that position limits
will prevent excessive speculation.” Transcript of Open Meeting on the Ninth Series of
Proposed Rulemakings Under the Dodd-Frank a&c® (Jan. 13, 2011)Dunn also shared his
“fear” that “at best position limitare a cure for a disease that floet exist, or at worst it's a
placebo for one that does.”d.] Commissioners Jill Sommeend Scott D. O’Malia also
expressed fundamental concerns with the position limits proposal before the agency. Id. at 12-
15; 18-22.

In the NPRM, the CFTC proposed to establish position limits for futures contracts,
options contracts and swaps for 28 physical conitiesd In discussing its statutory authority,
the CFTC stated its view that it was:

not required to find that an undue burden on interstate commerce
resulting from excessive speculation exists or is likely to occur in
the future in order to impose position limits.__ Nor is the

Commission required to make arfi@hative finding that position
limits are necessary to preventdslen or unreasonable fluctuations
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or unwarranted changes in prices or otherwise necessary for
market protection._Rather the Commission may impose position
limits prophylactically, based on iteasonable judgment that such
limits are necessary for the purposf ‘diminishing, eliminating,

or preventing’ such burdens on interstate commerce . . ..

76 Fed. Reg. at 4754 (emphasis added). The CRat€dsthat the “basic statutory mandate in
section [6]a of the Act to &blish position limits to preveriindue burdens’ associated with
‘excessive speculation’ has remained unchdagand has been reaffirmed by Congress several
times—over the past seven decades.” Id. seudising the Dodd-Frank amendments to Section
6a, the Commission noted that:

[Plursuant to the Dodd-FrankAct, Congress significantly
expanded the Commission’s autityprand mandate to establish
position limits beyond futures and options contracts to include, for
example, economically equivaleth¢rivatives. Congress expressly
directed the Commission to set limits in_accordance with the
standards set forth in sections [@H1) and [6]a(a)(3) of the Act,
thereby reaffirming the Commission’s authority to establish
position limits as it finds necessary in its discretion to address
excessive speculation.

Id. at 4755 (emphasis added). At this stagéhefrulemaking, therefore, when discussing the
“standards set forth in section [6]a(a)(1),” then@oission directly referred to its authority to
“establish position limits as it finds necessaryténdiscretion to address excessive speculation.”
Id.

The Final Rule

During an open meeting on October 18, 201&, @TC adopted the Position Limits
Rule by a vote of 3 to 2. 7Bed. Reg. at 71,699. Chairm&ary Gensler and Commissioner
Bart Chilton voted in favor of the Rule, wi@ommissioner Dunn providing the third vote for the
majority. (Dkt. No. 31 at 10-11); 76 Fed. Reg. at 71,699. Dunn stht#d‘no one has

presented this agency any reliable economialyais to support eithethe contention that



excessive speculation is affecting the marketregailate or that positiolimits will prevent the
excessive speculation.” Transcript of Opdeeting on Two Final Rule Proposals Under the
Dodd-Frank Act (hereinafter “10/18/11 Tr. at”) at 13 (Oct. 18, 2011) Dunn expressed his
opinion that “position limits may harm the very metk we’re intending to protect.”_Id. at 14.
Despite the fact that his opinion on position linsititl “ha[d] not changd,” Dunn voted in favor

of the Rule because he believed Congiesd required the Commission to impose position
limits:

Position limits are, in my opinion, a sideshow that has
unnecessarily diverted human afidcal resources away from
actions to prevent another financial crisis. To be clear, no one has
proven that the looming spectef excessive speculation in the
futures market re-regulated everist, let alone played any role
whatsoever in the financial cigsof 2008. _Even so, Congress has
tasked the CFTC with preventing excessive speculation by
imposing position limits. This is éhlaw. The law is clear, and |

will follow the law.

10/18/11 Tr. at 11, 13 (emphasis added).

Commissioner Gensler suppatt€ommissioner Dunn’s view,atng that by “the Dodd-
Frank Act, Congress mandated that the CFTCGaggtegate position limits for certain physical
commodity derivatives.” 76 Fed. Reagt 71,626, 71,699. The finaule reflected the

Commission’s view that it was compelled to produa certain result; “Congress did not give the

Commission a choice. Congress directed thei@ission to impose position limits and to do so

expeditiously.” 76 Fed. Reg. a1,628 (emphasis added).

Commissioners Sommers and O’Malia voted asgfaihe final rule and published written
dissents. Sommers claimed that, while she masphilosophically opposetb position limits,
she did “not believe position limits will control pas or market volatility” in this market. 76

Fed. Reg. at 71,699. Sommers claimed that thewatdd inflict the greast harm on bona fide



hedgers and “ironically” may “redt in increased food and energgsts for consumers.”_Id.
Sommers claimed that, in herew, the Commission had “chosemgo way beyond what is in
the statute and have created a very complicaggdlation that has the ottial to irreparably
harm these vital markets.” 76 Fed. Reg. at 71, B0enacting the Rule, she believed that “[the
CFTC] is setting itself up for an enocows failure.” 76 Fed. Reg. at 71,699.

Commissioner O’Malia claimed &, although he had a numhldrserious concerns about
the Rule, his “principal disagreement is witte Commission’s restrictive interpretation of the
statutory mandate under Section 4a [7 U.S@&a] of the [CEA] to establish position limits

without making a determination that such limdie necessary and effective in relation to the

identifiable burdens of excessive speculatoninterstate commerce.” Id. at 71,700 (emphasis
added). As O’Malia stated, “tH@ommission ignores the fact thatthre context of the Act, such
discretion is broad enough to permit the Commission to not impose limits if they are not
appropriate.” _Id. at 71,701. I®'Malia’s view, the CFTC ha “failled] to comply with
Congressional intent” and “missé[dn opportunity to determinend define the type and extent

of speculation that is likelyo cause sudden, unreasonable andhwarranted commodity price
movements so that it can responithwules that are reasonabledaappropriate.”_ld. at 71,700.
O’Malia also faulted the Commission for promuigg the rule without any evidence that the
position limits would actually benefit the market:

e ‘“Historically, the Commission has taken a much more disciplined and fact-based
approach in considering the question of position limits; a process that is lacking
from the current proposal.”_Id. at 71,700.

e “The Commission voted on this multifacetade package without the benefit of
performing an objective factual analysised on the necessary data to determine
whether these particular limits . . . wilffectively prevent or deter excessive
speculation.”_ld. at 71,702.



e “By failing to put forward data evidencinfat commodity prices are threatened
by the negative influence of a defined lewé speculation that we can define as
‘excessive speculation,” and that todagieasures are appropriate (i.e. necessary
and effective) in light of such findings believe that wehave failed under the
Administrative Procedure Act to provigemeaningful and informed opportunity
for public comment.”_ld.

In the Position Limits Rule, the CFTC established spot-month and non-spot-month
position limits for all “Referenced Contracts” as defil under the Rule. (Dkt. No. 31 at 13). A
Referenced Contract:

is defined as a Core ReferencBdtures Contract or a futures

contract, options contract, swap swaption directly or indirectly

linked to either the price of a Core Referenced Futures Contract or

to the price of the commoditynderlying a Core Referenced

Futures Contract for delivery at the same location as the

commodity underlying the relemtt Core Referenced Futures

Contract.
Id. (internal quotation marks omitted). The IRudentifies 28 Core Referenced Futures
Contracts that will be subject to its provisionls. The Rule specifies that spot-month position
limits shall be based on one-quarter of the esgthapot month deliverable supply as established
by the Commission, and will apply to both pivgd delivery and cash-settled contracts
separately. _Id. at 14. For non-spot-monttiferent position limit rules apply for legacy
Referenced Contracts and non-legacy Referei@amtracts. _Id. at 15. Legacy Referenced
Contracts are contracts that were previoushjesti to position limits by the CFTC._Id. These
contracts will remain subject the preexisting regulations set toih 17 C.F.R. § 150, although
the Rule raised the preexisting limits to higher levels. Id.

Non-legacy Referenced Contracts are @mit that were not previously subject to
position limits. _Id. The position limits for thesentracts are fixed by ¢hCommission based on

“10 percent of the first 25,000 contracts of average all-months combined aggregated open

interest with a marginahcrease of 2.5 percent thereafterd. lin addition to these regulations,
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the Rule also established circumstances whéradar must aggregate positions held in multiple
accounts._ld. at 16. Subject to some exceptioadets must aggregate etiunts in which they
have at least a 10% ownerslipequity interest. Id.

Claims

Plaintiffs assert the following claims a@gst the CFTC based on the Position Limits
Rule: 1) Count One: Violation of the CEA and APA—Failure to Determine the Rule to be
Necessary and Appropriate under 7 U.S.C. 8)6B(@(a)(2)(A), (a)(}A)); 2) Count Two:
Violation of the CEA—InsufficiehEvaluation of Costs and Beitsfunder 7 U.S.C. § 19(a); 3)
Count Three: Violation of th@PA—Arbitrary and Capricioug®\gency Action in Promulgating
the Position Limits Rule; 4) Count Four: dfation of the APA—Arlitrary and Capricious
Agency Action in Establishing Specific Positibimits and Adopting Rated Requirements and
Restrictions; 5) Count Five: Violation of th®PA—TFailure to Provide Interested Persons A
Sufficient Opportunity to Meaningfly Participate in the Rulerking; and 6) Count Six: Claim
for Injunctive Relief.

ANALYSIS

|.  Standard of Review
When ruling on a summary judgment motiona case involving final review of an
agency action under the APA, tetandards of Federal Rule Givil Procedure 56(c) do not

apply because of the limited role of theudt in reviewing the administrative recordSee

3 Local Rule 7(h)(1) requires that a party moving for summadgment attach a

Statement of Undisputed Facts. In casesrehjudicial review is based solely on the
administrative record, however, a Statement of sjmatied Facts is not required. LCvR 7(h)(2).
In those cases, “motions for summary judgnaend oppositions theretoahinclude a statement
of facts with references to theramhistrative record.”_Id. Thughis Opinion will cite to either
the statement of facts accompanying parties’ omstiwhich cite to the administrative record or
to the record itself.



Charter Operators of Alaska v. Blank, 884Supp. 2d 122, 126-27 (D.D.C. 2012). Summary

judgment serves as a mechanism for decidingg asatter of law, whéer the administrative
record supports the agency action and whetheragency action is consistent with the APA

standard of review. See RichardsINS, 554 F.2d 1173, 1177 & n.28 (D.C. Cir. 1977). The

district court must “review thadministrative record to detemme whether the agency’s decision
was arbitrary and capricious, amdhether its findings were basemh substantial evidence.”

Forsyth Memorial Hosp., Inc. v. Sebelius, @88d 534, 537 (D.C. Cir.(&1) (citing_Troy Corp.

v. Browner, 120 F.3d 277, 281 (D.C. Cir. 1997)).

Il. The Parties’ Arguments Regarding the Interpretation of the Dodd-Frank
Amendments

This case largely turns on whether the CFTC, in promulgating the Position Limits Rule,
correctly interpreted Section G amended by Dodd-FrankAlthough both sides forcefully
argue that the statute is clear and unambiguoas, risspective interpretains lead to two very
different results: one which mandates the Commis$o set position limits without regard to
whether they are necessary or appropriatd,ae which requires the Commission to find such
limits are necessary and appropgiefore imposing them.

Plaintiffs argue that Section 6a is cleadainambiguous, and thattktatute required the
CFTC to make statutorily-reqeid findings of necessity pricdo promulgating the Position
Limits Rule. (Dkt. No. 31 at 18-19). Plaintiffs argue that the CFTC neign¢éted the plain text
of Dodd-Frank to mean that the CFTC mumspose position limits witout regard to whether
such limits were appropriate orecessary. Plaintiffs arguiat the statutory requirement
included an obligation to determine whether gpeposition limits and the specific commodities

to which they were tied were necessarnygl appropriate. (Dkt. No. 14 at 19).
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Plaintiffs point out that, undeBection 6a(a)(1), the CFTC $éhe discretion to establish
position limits from time to time “as the Commissifinds are necessary to diminish, eliminate,
or prevent” the burden onterstate commerce caused é&ycessive speculation._ (ldt 19).
Under Plaintiffs’ view, that necessity standard applies to any position limits set pursuant to
Dodd-Frank because the Dodd-Frank amendmexpgessly incorporate that standard. See §
6a(a)(2) (stating that position limits shall béaétished “[ijn accordanceith the standards set
forth in paragraph (1) of this subsexcti. . . .”); (Dkt. No. 31 at 20-21).

Plaintiffs also argue that the CFTC failedftod that it was appropriate to set position
limits, in violation of the clear language of Sen8®%a(a)(2) and (a)(5). See 88§ 6a(a)(2)(A) (“the
Commission shall by rule, regulation, or oraestablish limits on the amount of positions, as
appropriate . . . that may be held by anyspa . . . .”) (emphasis added); 6a(a)(5) (“the
Commission shall establish limits on the amowohtpositions, including aggregate position
limits, as appropriate, . . .) (emphasis added).n®fts argue that the “as appropriate” clauses in
Sections 6a(a)(2) and (a)(5) modify “shall,” thus imposing a requirement on the CFTC that it
shall only set limits if the Commigsi finds it “appropriate” to do so.

Finally, Plaintiffs argue that the CFTC'stémpretation of the statute is internally
inconsistent. By imposing position limits foortracts related to only certain (and not all)
commodities, the Commission “acknowledged thabad the discretion to establish position
limits for some commodity contracts and not others.” (Dkt. No. 14 at 23). As Plaintiffs point
out, however, the text of Section 6a “nowhéistinguishes between different commodities.”
(Dkt. No. 14 at 23; Dkt. No. 31 &2); 76 Fed. Reg. at 71,665. Pldfstargue that “if, as the
Commission concedes, the statdtees not require the Commissitm establish position limits

for all commodities, there is no textual basis to conclude that it is required to regulate any of
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them.” (Dkt. No. 14 at 23). Because there isdmpute that the CFTC failed to find that the
imposition of position limits was necessary and appate, Plaintiffs ask this Court to vacate
and remand the Rule to the agency.

For its part, the Commission also argues B&ttion 6a is cleaand unambiguous. The
Commission, however, takes the unwavering pmsithat Congress mandated the agency to set

position limits and stripped it of all discretion riotimpose limits. The CFTC argues that it was

not required to find that positidmmits were necessary or appropriate before imposing them and
that, by adding Sections 6a(a)(2)-(7), Casy made the imposition of speculative limits
mandatory. (Dkt. No. 25 at 20-23). Specificatlye CFTC points out th&ongress stated that
“with respect to physical commodities . . . the Commission shall by rule, regulation or order
establish limits on the amounts of positions, as appropriate, . . . that may be held by any person . .
" § 6a(a)(2)(A; (Dkt. No. 25at 24).

The Commission also argues that Congressrefeo the position limits as “required”
and imposed time limits on the agency un8ections 6a(a)(2)(B)(i) (“. . . the limitequired
under subparagraph (A) shak established within 180 days . . .” and 6a(a)(2)(B)(ii) (“. . . the
limits requiredunder subparagraph (A) shall be estdlgd within 270 days . . .”), further
reflecting the fact that the Dodd-Frank amendimemere a mandate to set position limits. The
CFTC points to other mandatory language uppsort its view, including Sections 6a(a)(2)(C)
(“in establishing the limitsequired under subparagraph (A) .).ahd 6a(a)(3) (“in establishing
the limits required in pagaaph (2), the Commission, as appropriate, sketllimits . . . .").
According to the CFTC, if Congress intendedtfte CFTC to establislimits on a case-by-case

basis, it would not have required that the limits be imposed on such short deadlines. Moreover,
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the CFTC argues that, under Plaintiffs’ vieweg thodd-Frank amendments to Section 6a would
be rendered meaningless.

Finally, the CFTC argues that, under Dodaitk, Congress directadle Commission to
“conduct a study of the effects (if any) of the ijos limits imposed . . within 12 months after
the imposition of the limits.” Congress furthdirected that the Comission “shall” submit a
copy of that report to Congresad Congress shall conduct aheg within 30 days._See 15
U.S.C.8 8307. According to the Commission, the repgrtiequirement is further evidence that
the Dodd-Frank amendments compelled anddated the Commission to set limits.

In sum, although each party believes thtatute is clear and unambiguous, their
respective “plain readings” compel differensuéis. Ultimately, however, this Court need not
choose between the competing interpretations.ejdained below, Section 6a is ambiguous as
to the precise question at issue: whether th&CIs required to findhat position limits are
necessary and appropriate prior to imposing th&acause the Position Limits Rule is based on
the CFTC’s erroneous conclusion that the GEAiInambiguous on this issue, the Court “may
neither defer to the agency’s construction andorse plaintiffs’ construction.” _See Humane

Soc’y of U.S. v. Kempthorne, 579 F. Supp. 2d15 (D.D.C. 2008). Instead, the Court must

remand this rule to the agency.
II. The CFTC’s Interpretation of Section 6a as Amended by Dodd-Frank
a. Chevron Step One
Because this case involves the CFTC'’s imtgtion of a statuté is charged with

implementing, this Court applies the two-part tesChevron U.S.A. Inc. v. Natural Res. Def.

Council, Inc., 467 U.S. 837 (1984%ee Peter Pan Bus Lines, Inc. v. Fed. Motor Carrier Safety

Admin., 471 F.3d 1350, 1353 (D.C. C2006). Under step one of the Chevron test, the Court
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first must consider “whether Congress has diresplgken to the precise question at issue.” Pub.

Citizen v. Nuclear Regulatory Comm’n, 901 F.2d 147, 154 (D.C. Cir. 1990) (quoting Chevron,

467 U.S. at 842). If so, the Court and therary “must give effect to the unambiguously

expressed intent of Congress.” ArizomaThompson, 281 F.3d 248, 253 (D.C. Cir. 2002)

(quoting_Chevron, 467 U.S. at 842-43); sé&s® Northeast Hosp. Qarv. Sebelius, 657 F.3d 1,

4 (D.C. Cir. 2011) (citing Chevron, 467 U.S. at 842—-43).
Under_Chevron Step One, the Court exasithe statute de novo, employing traditional

tools of statutory construction. Nat'| Ass’n of Clean Air Agencies v. EPA, 489 F.3d 1221, 1228

(D.C. Cir. 2007). The Court muaksess the statutory text at ssthe statute as a whole, and

review legislative history where appropriat€oal Employment Pregt v. Dole, 889 F.2d 1127,

1131 (D.C. Cir. 1989) (citing K Mart Corp. v. @@r, Inc., 486 U.S. 281 (1988) and Ohio v.

U.S. Dep't of the Interior, 880 F.2d 432, 441.C(D Cir. 1989)). “This inquiry using the

traditional tools of construction may be characedias a search for the plain meaning of the
statute. If this search yields clear result, then Congress leaxpressed its intgion as to the

guestion, and deference [to the ageés interpretation] is not apppriate.” Bell Atl. Tel. Co. v.

FCC, 131 F.3d 1044, 1047 (D.C. Cir. 1997}ig Hammontree v. NLRB, 894 F.2d 438, 441

(D.C. Cir. 1990)).

If, however, the statute is silent or agpbous, the Court moves on to Chevron Step Two
and defers to the agency’s interpretation if based on a permissible constiion of the statute.
Peter Pan, 471 F.3d at 1353 (internal quotationksnand citations omitted). “A statute is

considered ambiguous [under Chevron] if it canréad more than one way.” Am. Fed'n of

Labor & Cong. of Indus. Org. v. Fed. Electi@omm’n, 333 F.3d 168173 (D.C. Cir. 2003)

(citing United States v. Nofziger, 87828 442, 446-47 (D.C. Cir. 1989)). “Because the
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judiciary functions as the final authority on issuésstatutory construction, an agency is given

no deference at all on the question whether a statute is ambiguous.” Wells Fargo Bank, N.A. v.

Fed. Deposit Ins. Corp., 310 F.3d 202, 205-06 (D.C. Cir. 2002) (intataabes and quotation

marks omitted).

i. Section 6a(a)(1) Plainly Requires tt CFTC to Find That Position
Limits are Necessary.

The first question for the Court is whetHgection 6a(a)(1) requisethe Commission to
find that position limits are necessary priorimaposing them. This is important, of course,
because the so-called “mandate” of Dodd-Frankéction 6a(a)(2) expressly incorporates the
“standards” of paragraph (1). The naat portion of Seabn 6a(a)(1) states:

For the purpose of diminishingliminating, or preventing such
burden,_the Commission shall, from time to time, after due notice
and opportunity for hearing, by ruleegulation, or order, proclaim
and fix such limits on the amounté$ trading which may be done

or positions which may be held by any person . . . under contracts
of sale of such commodity for futi delivery on or subject to the
rules of any contract market derivatives transaction execution
facility, or swaps traded on oulgject to the rules of a designated
contract market or a swap exeoutifacility, or swaps not traded
on or subject to the rules of a dgsated contract market or a swap
execution facility that performsa significant price discovery
function with respect to a regised entity, as the Commission
finds are necessary to diministipgnate, or prevent such burden.

§ 6a(a)(1) (emphasis added).

The Commission does not argue—nor could it—+the section standing alone strips the
agency of any discretion not to set position linfitswould be unnecessary to do so. In fact, the
statute expressly directs the agency to set positnits “from time to time.” _Id. The precise
guestion, therefore, is whethéhe language of Section 6§ clearly and unambiguously
requires the Commission to make a finding of necessity prior to imposing position limits. The

answer is yes.
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The contested language in Section 6a(ah@3 remained largely unchanged from the
initial passage of the CEA to the Dodd-Frank amendments. CorRparel. No. 74-675, ch.
545, 49 Stat. 1491, 1492 (June 15, 1936) (“For the purpose of diminishing, eliminating, or

preventing such burdethe commission shall, from time to time ._. . proclaim and fix such limits

on the amount of trading . . . which may éene by any person as the commission finds is

necessary to diminish, eliminate or preventhsburden.”) (emphasis added) with Pub. L. No.

111-203, Title VII, § 737(a) to (c), 124 &t 1722 (July 21, 2010) Kor the purpose of
diminishing, eliminating, or preventing such bundéthe Commission shall, from time to time . . .

proclaim and fix such limits on the amountstigfding which may be done or positions which

may be held by any person ... as the Commidsids are necessary tondinish, eliminate, or

prevent such burdet (emphasis added).

Consistent with this longstanding requiremeahe Commission made necessity findings
in its rulemakings establishing position limitg #b years after the passage of the CEA. I18ee
the Matter of Limits on Position and Daily dding in Wheat, Corn, Oats, Barley, Rye and
Flaxseed for Future Delivery, 3 Fed. Reg. 3145, 3146 (Dec. 24, 1938) (“[T]rading in any one
grain for future delivery on a contract markiey, a person who holds or controls a speculative
net position of more than 2,000,000 bushels, longhart in any one future or in all futures
combined in such grain on such contracarket, tends to cause sudden and unreasonable

fluctuations and changes in theqariof such grain . . . in order tiiminish, eliminate, or prevent

4 In 1935, Congress provided an unambiguous interpretation of the phrase “as the

Commission finds are necessary” in an “Explanatibthe Bill”: “[Section 4a of the CEA] gives
the Commodity Exchange Commission the powvaétier due notice and opportunity for hearing
and a finding of a burden on interstate commestesed by such speculation, to fix and proclaim
limits on futures trading. . . .” H.R. Rep. 74-421541935) (emphasis added)his text clearly
indicates that Congress intended for the CR®Gnake a “finding of a burden on interstate
commerce caused by such speculatiofdro enacting position limits.
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the undue burden of excessigpeculation in grain futurewhich causes unwarranted price

changes, it is necessary to establish limitthenamount of speculativeatting under contracts of

sale of grain for future delivery on contranarkets, which may be done by any one person.”)
(emphasis added); see also In the Matter ofitsi on Position and Daily Trading in Cotton for
Future Delivery, 5 Fed. Reg. 3,198 (Aug. 28, 194nits on Position and Daily Trading in
Eggs for Future Delivery, 16 Fed. Reg. 8,10ugA16, 1951); Limits on Position and Daily
Trading in Cottonseed Oil for Future Dedty, 18 Fed. Reg. 443 (Jan. 22, 1953); Limits on
Position and Daily Trading in Soybean @ar Future Delivery, 18 Fed. Reg. 444 (Jan. 22,
1953); Limits on Position and Daily Trading inrdafor Future Delivery, 18 Fed. Reg. 445 (Jan.
22, 1953); Limits on Position and Daily Trading @nions for Future Delivery, 21 Fed. Reg.
5,575 (July 25, 1956).

The CFTC argues that, although it made ssitg findings in these prior rulemakings,
the agency never stated that a finding of neges&s required. (Dkt. No. 38 at 19, n.12). This
argument is without merit. Theaih text of the statute requiresttposition limits be set “as the

Commission finds are necessarydiminish, eliminate, or preveréxcessive speculation].” §

6a(a)(1). The text does not stghor has it ever) that the CFTay do away with or ignore the
necessity requirement in its discretion. Theradsambiguity as to whieér the statute requires

the CFTC to make such findings, and the CHI& never apparently treated the statute as
ambiguous on this point. Accordingly, the Court concludes that § 6a(a)(1) unambiguously
requires that, prior to imposing position limithe Commission find that position limits are
necessary to “diminish, eliminate, or prevethi& burden described in Section 6a(a)(1).

ii. The Commission’s Arguments That Section 6a(a)(1) Does Not
Require a Necessity Finding Are Unavailing.
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For 45 years after the passage of the Ctha, CFTC made necessity findings prior to
imposing position limits under Section 6a(a)The CFTC has not t&d to any express
interpretation in which the CFTC took the pasitithat no necessity finding was required. Nor
has the CFTC cited to any prior interpretation in which the CFTC took the position that the
specific language of Section 6a(a) (now Sectafa)(1)) was ambiguous on this point. Fully
aware that Section 6a(a)(1) is problematicifercurrent position, the QFC makes a number of
arguments in an attempt to get out from undath the statute’s ggh language requiring a
necessity finding.  Notwithstanding the CF$Cvarious—and at times inconsistent—
interpretations, the necessity requir@temains in Section 6a(a)(1).

“Necessary” Only Modifieshe “Amounts of Trading”

First, in its Opposition to Plaintiffs’ Madn for Preliminary Injunction, the CFTC argued
that, because “necessary” is more closely preddry the phrase “proclaim and fix such limits
on the amounts of trading,” it iéar more plausible” to interptethis provision as requiring the
Commission only to find that amownbf trading were necessary,trbat limitsin general are
necessary. (Dkt. No. 25 at 24). The Comroisdias wisely abandoned this interpretation on
summary judgment. The plainniguage of 8 6a(a)(1) and the Commission’s position limits
rulemakings since 1936 undermine thiisained interpretation.

The Dodd-Frank Amendments 6@verted” Section 6a(a)(1)

At oral argument on Plaintiffs’ Motion for Preliminary Injunction, the Commission
offered another argument in support of its vidvat no necessity finding was required. In
discussing the Dodd-Frank amendments of 8esti6a(a)(2)-(7), th€ommission argued that
“those amendments basically coneerthe authorizatiom 6a(1).” 2/27/12Tr. at 26. In other

words, the Commission stated thtst “primary argument is you kia to look at that language,
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the language in the Dodd-Frank amendmentsgéoh®w the authorization that was always there

to the commission to put position limits in pla@nd which, in the exercise of its judgment,
became a mandate in 2010.” Id. There is notmntpe plain language dhe statute, however,

that supports the Commission’s argument that the discretion in Section 6a(a)(1) was somehow
“converted” by Dodd-Frank. Ifanything, the Dodd-Frank amendnis are subject to the
preexisting standards of Secti®a(a)(1l), not the other waaround. _See 8§ 6a(a)(2)(A) (“In
accordance with the standardsfeeth in paragraph (1) of this subsection. . . . “).

Section 6a(a)(1) Imposes No Sulmize Requirements on the Commission

Now, on summary judgment, the Commissiargues that the “necessary” language
actually imposes no substantive requment at all. (Dkt. No. 38 d19). Seemingly inconsistent
with its earlier position that Section 6a(a)fEquires the CFTC tord only that the actual
“amounts of trading” are “necessary,” the Coresion argues that thenlguage only means that
this Court must afford deference to the CFIiC*'make a judgment,” and that any action the
agency takes must be “rationally related to theopse of the statute ossispecific provisions.”

(Dkt. No. 38 at 19) (relying principally on Mauing v. Family Publications Service, Inc., 411

U.S. 356 (1973)). Again, the CFTC’s argument is without merit. First, the Court must give
effect to the meaning of each word of thew®twhich states that the Commission shall impose

limits as the agency_“finds are necessarg”6a(a)(1l). Moreoverthe language of Section

6a(a)(1) is more limited and tied to a maeecific objective tharthe general empowering
provision that was at issue in Mourning. Seeukhing, 411 U.S. at 361-62 (stating that Federal
Reserve Board shall prescribe regulations “asha judgment of the Board are necessary or

proper to effectuate the purposes of [the Act].”); see also AE-CIO v. Chao, 409 F.3d 377,

384 (D.C. Cir. 2005). In any event, Mourning heeen interpreted by casrin our Circuit to
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apply during the Chevron Step Twaoalysis, and that the Court’s deference to the agency is still

limited by the particular language of a statutessiie. _See AFL-CIO, 409 F.3d at 384; Colorado

River Indian Tribes v. Nat'l Indian Gaing Comm’n, 383 F. Supp. 2d 123, 144 (D.D.C. 2005).

In relying on_Mourning, it apgars that the Commission isrdusing two different issues
with respect to Section 6a(a)(1). Section 6a(ay@htains a clear statutory requirement that the
CFTC find that any position limit&are necessary to diminishljrainate, or prevent” the burden
on interstate commerce described in the staflitat point is wholly dferent from whether any
particular rule, regulation or ordes “necessary to diminish, elimate or prevent such burden.”
Whether Section 6a(a)(1) requires such radifig is clear and unambiguous. Whether any
particular regulation setting position limits is @y “necessary to diminish, eliminate or
prevent such burden” is not be#othis Court because the CFT@s taken the position that it is
not required to make that finding.

The distinction between these two questioniustrated in the D.C. Circuit’'s opinion in

AFL-CIO v. Chao. In that cas#he Circuit considered whethttre Secretary of Labor exceeded

her authority when she promutgd a rule unde29 U.S.C. § 438, whictates that: “[t]he
Secretary shall have authority to issue, amamd, rescind . . . such . . . reasonable rules and

regulations . . . as [s]he may find necessary ¢évgmt the circumvention or evasion of [Title 1I's]

reporting requirements.” 29 U.S.C. § 438 (engihadded); AFL-CIO409 F.3d at 386. The

Circuit asked whether the specific rule at isst@mport[ed] with the statutory requirements that

the Secretary ‘find [the rule] necessary to gV evasion of reporting requirements.”  AFL-
CIO, 409 F.3d at 386 (quoting 29 U.S.C. § 438hbasis added). Becsrithe Circuit found
the word “necessary” to be inherently ambiguous, the Circuit proceeded under Chevron Step

Two to review with deference whether the “Seargs interpretation of “what is ‘necessary’™ as
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embodied in the rule was “limited to preventinglswcircumvention or evasion,” as set forth in
the governing statute. Id. at 38t so doing, the Circuit referdeon numerous instances to the
fact that the “plain text” of the statute “limithe Secretary’s authoritwith respect to trust
reporting.” 1d. at 390. The Cirdualso noted that the statuteetuired” a “determination” that

the rule was “necessary to prevent union circumvention or evasion of Title Il reporting

requirements.” _Id. at 389 (emphasis addetoreover, although the@ircuit Judge Roberts
dissented in part to the majority opinion, hevertheless agreed thdte statute required the
Secretary to make necessity fimgls: “. . . the 8cretary has not so found, much less made a

determination that such a report would be Bsagy to prevent circumvention or evasion of

union reporting requirements. Odissenting colleague acknowledathe Secretary must make

such findings.” _Id. at 390 (emphasis added).

Ultimately, the Circuit held that the Setary had exceeded her authority under the
statute because the rule “reache[d] informatiaoonnected to the circumvention or evasion of
union Title 1l reporting requirements.”__1d.Thus, although the Secretary was entitled to
deference under Chevron Step Two as to whetteespecific rule promulgated was “necessary”
to meet the specific purpose of the statwtbat was_not ambiguous was that there was a
“statutory requirement” that she must “make sfictlings.” Id. For precisely these reasons, this
Court is not persuaded by the CFTC’s arguntkat Section 6a(a)(1) imposes no “substantive”

requirements on the agency.

The CFTC’s 1981 Rulemaking Renders the Necessity Finding Unnecessary

Finally, relying on a 1981 rulemaking, the CF&€ks this Court to accept its argument
that the Commission is no longer required to makiending that position limits are necessary

prior to imposing them. The CFTC attempts tbdade its interpretation in two ways. First, the
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CFTC argues that its interpretati of Section 6a(a)(1) doing away with a necessity finding is
entitled to_Chevrordeference. (Dkt. No. 38 at 18, n.10; Dkt. No. 55 at 6, n.4). Second, the
Commission argues thaio@gress ratified its interpretationdirtherefore, the Commission is no
longer required to make a necessity findirsgt did numerous times between 1936 and 1981.

As set forth above, the language of Sectafa)(1l) is clear and unambiguous regarding
the Commission’s duty to make a necessity figdi Accordingly, the CFTC’s interpretation of
the statute is not entitled to any Chevron defeee particularly where the agency has never
treated the statute as ambiguous. See Arizd84a F.3d at 253 (quoting Chevron, 467 U.S. at
842-43 for the proposition that if thenguage of the statute is clgtire court and agency “must
give effect to the unambiguouslypmessed intent of Congress.”).

Moreover, Congress has not retif any CFTC interpretation éf(a)(1) doing away with
the necessity finding requirement. The CFTQuas that, in its 1981 rulemaking, it changed its
interpretation of Section § 6a(a) to allowr fthe establishment of position limits without a
finding of necessity. (Dkt. No. 38 at 19). TheTFrelies on the fact that, in that rulemaking,
the CFTC required exchanges toabéish position limits for all futures contracts for which there
were not already limits. _(Iaét 20). In doing so, the CFTCddhot require exchanges to make a
finding that excessive speculation was a problethatrposition limits were the correct solution.
Id. The CFTC also cites to the rule’s preamildch states that “Section 4a(1) represents an
express Congressional finding thledcessive speculation is hduinto the market, and a finding
that speculative limits aran effective prophylactic measureEstablishment of Speculative
Position Limits, 46 Fed. Reg. 50,938, 50,940 (Qét.1981). The CFTC argues that Congress
ratified the CFTC'’s interpretation of 8@ when it amended the CEA in 1982 without

overturning the CFTC’s construction of thiatute. (Dkt. No. 38 at 20-21).
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The CFTC takes a roundabout route to ratifmatand one that thi€ourt declines to
follow. The CFTC has not offered any longatang agency interpretation that abrogated the
agency’s duty to make necessiigdings under 8§ 6a(a)(1). Natly that the CFTC relies on in
the 1981 rulemaking speaks direditythe interpretation of § 63(a) that CFTC now advances
in this case. Moreover, the 1981 interpretaticat the CFTC does cite—that the statute allows
the agency tgrophylacticallyimpose position limits and thahe CFTC need not find that
excessive speculation actually exists beforehand—udoeappear to be in dispute in this case.
This authority is squarely in the plain text®é&ction 6a._See § 6a(a)(1) (stating that the CFTC
has the authority to set position limits “as the Commission finds are necessary to diminish,
eliminate, or_prevent [excessive speculation{émphasis added). Mareer, Plaintiffs do not
appear to contest that the CFTC may ingpg®sition limits prophylactically, “so long as it
makes an informed determinatitmat there is a reasable likelihood that eessive speculation
will pose a problem in a particular market, and fhadition limits are likely to curtail it without
imposing undue costs.” (Dkt. No. 45 at 2). Riintiffs correctlynote, “[w]hat the plain
language of Section 6a(a)(1) does not permit is the establishment of position limits—whether
prophylactic or remedial—without anycessity finding at all.” (1d.).

The fact that the CFTC did not make aessity finding in its 1981 rulemaking does not
constitute an interpretationdim which this Court can infecongressional ratification._See

Autolog Corp. v. Regan, 731 F.2%, 32 (D.C. Cir. 1984) (“Whean agency interpretation has

been _officially published and consistently folled, Congress is presumed to be aware of the

administrative interpretation ad statute and to adopt thatdrpretation when it re-enacts a
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statute without change.”) (emphasis addente(nal citations and quotation marks omittédljo
accept the agency’s argument now, this Couwtld have to find that Congress ratified by
silence an interpretation of Section 6a(a)(1) that CFTC made by silence. The Court simply
cannot draw such a conclusion on this record.

iii. Sections 6a(a)(2), (a)(3) and (a)(5) are ambiguous

Although the CFTC seeks Chevrdeference as to its readi of Section 6a(a)(1), the

CFTC *“is not claiming deference with respaéctCongress’ mandate (which comes from the
Dodd-Frank amendments, sections 6a(a)(2)-(7)pkt. No. 55 at 6, n.4).Upon a review of the
entire amended Section 6a, the Court cannot th@ltithe Dodd-Frank amendments in sections

6a(a)(2), (a)(3) and (a)(5) constiwa clear and unambiguous mandate.

> It appears that the Commission has natneconsistently follwed its purported 1981

interpretation abrogating the sitdry requirement of finding necgty. In its Cross-Motion for
Summary Judgment, the CFTC admits that “[flor a period of time beginning in the 1990s until
the passage of Dodd-Frank, the Commission tookfereint approach . . . allowing exchanges to
substitute trader reporting obligations for fiXedits.” (Dkt. No. 38 at 7). By permitting some
exchanges to set position accountability levelbein of position limits the CFTC was making a
conclusion that position limits were not necesdarythose exchanges. In addition, in 2001, the
CFTC promulgated a rule providj guidance for boards of tradesagated as contract markets
on how to comply with the Core Pdiples listed in 7 U.S.C. 8§ 7.__Sée New Regulatory
Framework for Trading Facilities, Imaediaries and Clearing Organizatio® Fed. Reg.
42,256 (Aug. 10, 2001). Core Principle 5 providesfaiewing: “To reduce the potential threat
of market manipulation or congest (especially during trading the delivery month), the board
of trade shall adopt for each contract of thardoof trade, as is necessary and appropriate,
position limitations or position aoantability for speculators.” 7 U.S.C. § 7(d)(5)(A). The
CFTC, in providing guidance on cofignce with Core Principle 5, &ted, “In general, position
limits are not necessary for markets where theathof excessive speculation or manipulation is
nonexistent or very low.” 17 C.F.R. 8§ 38 afgp(Core Principle 5) (effective August 10, 2001
until August 20, 2012); 66 Fed. Reg. at 42,280. The CFTC has only recently repealed this
provision in a final rulemaking issued on June 19, 2012. Gae Principles and Other
Requirements for Designated Contractrkéds, 77 Fed. Reg. 36,612, 36,718 (June 19, 2012).

As Plaintiffs point out, the CFTC has offdreao meaningful explanation for how either
of these two rules “could posdy comport with its supposed981 view that Congress, in
Section 6a(a)(1), had alreadgtermined that excessive speculation exists in all markets and that
position limits were always effective tmmbat it.” (Dkt. No. 45 at 5).
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1. “In accordance with the standads set forth in paragraph

1)
First, it is wholly unclear to what extetite CFTC’s authority in Section 6a(a)(2) is
dependent on the statutory requirement in aciiien 6a(a)(1) that the agency find position limits
“necessary.” The very first clause of Secti@a{a)(2) begins “[ijn accoahce with the standards

set forth in paragraph (1) of this subsectionthe Commission shall by rule, regulation, or order

establish limits on the amount of positions .” Section § 6a(a)(2) (emphasis added). It is clear

that Congress incorporated and directed the @gém set any limits in Section 6a(a)(2) “in
accordance with the standards”tbe CFTC’s existing authority iSection 6a(a)(1). What is
unclear, however, is what “standards” Corsgreneant to govern any limits set pursuant to
Section 6a(a)(2).

The CFTC argues that the term “standaruts’Section 6a(a)(2) does not refer to the
“necessary” standard of paragraph (1), buthem the so-called aggregation standards to
“positions held and trading done by any personsctiyr®r indirectly controlled by such person .

. ..” 8 6a(a)(1); (Dkt. No. 38 at 24). The CFB@ues that its reading is consistent with the
“first relevant dictionary definition” of “standard” as “something set up and established by
authority as a rule for the measure of quantity, weight, extent, value, or quality.” Id. at 24-25

(citing Merriam-Webster’s Third Collegiaf@ictionary 1216 (11th ed. 2011)).

The CFTC’s argument is unavailing. Firdte term “standard” or “standards” does not
appear anywhere in Section 6a(a)(1). Thimere is no clear indication of the specific
“standards” to which Congressfeered. Second, the CFTC’s sglige reading of subsection
(a)(1) renders any language hiie supposed aggregation rstards mere surplusage. See

Humane Soc’y, 579 F. Supp. 2d1& (“But this reading of Séion 1533(a)(1)—a reading that

emphasizes one part of the provision and igntresothers—is hardly the only plausible one.”)
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(citing United States v. Villanueva-Sotelo, 518dF 1234, 1237 (D.C. Cir. 2008)). It is just as

plausible that the standards to which Congreésrred were those directing the Commission to
set position limits only “as the Conigsion finds are necessary taonhish, eliminate, or prevent
such burden.” § 6a(a)(1). This interpretation would be consistent with other equally-applicable

dictionary definitions of the term “standatti See Webster's Third New International

Dictionary 2223 (1981) (defining tandard” as “something that mstablished by authority,

custom, or general consent as a nhamteexample to be followed.”); seaso Black’'s Law

Dictionary 1535 (9th ed. 2009) (“A model accepted¢@sect by custom, consent, or authority”).
In any event, our Circuit has warned againsyimg solely on dictiongy definitions, as the
CFTC urges, because “citing to dictionar@gates a sort of opfl illusion, conveying the
existence of certainty—or ‘plainness’—whemppaarance may be all there is.”__ Ctr. For

Individual Freedom v. Van Hollen, No. 12-511%psop. at 4 (D.C. Cir. Sept. 18, 2012) (per

curiam) (quoting A. Raymond Randolph, DictionayiBtain Meaning, an€ontext in Statutory

Interpretation, 17 WRv. J.L.& PuB.PoL’y 71, 72 (1994)).

Finally, and most importart) the CFTC'’s current positioregarding the introductory
clause of subsection (a)(2) ot based on any reased interpretation in which the CFTC
engaged at the agency level. The Commissiemi#éher pointed to—naran this Court locate-
-any interpretation of this clause in the final rul€here appears to be nothing in the final rule
giving any effect to or explaining how the e limits set were “in accordance with the
standards of paragraph (1).” The only refereneg ttis Court can locate exists in the NPRM.
That reference, however, suggestat the CFTC (atelast initially)interpreted th introductory
clause of subsection (a)(2) asintiffs currently interpret it:

Congress expressly directed ti@mmission to set limits in
accordance with the standards sethfan sections 4a(a)(1) and
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4a(a)(3) of the Act, theby reaffirming the Commission’s
authority to establish position limits as it finds necessary in its
discretion to addressxcessive speculation.

76 Fed. Reg. at 4755 (emphasis added). Acaglygi at the NPRM stage, the Commission
apparently viewed the contesteddaage of Section 6g9(2) to refer to the CFTC'’s authority in
subsection 6a(a)(1) “to establishsgmn limits as it finds necessany its discretion . . . .” Of
course, the Commission was freeatoend its interpretian of the statutory language by the time
the final rule was adopted. It appears, howetlaat because the CFTC believed that Congress
had compelled a particular result, the agency fawedonfront or interpret this language in any
way. The agency’s reliance on asfemany dictionary defiitions of “standards” in this Court in
the first instance is unpersuasive amtitled to no deference at all.

This Court is left with no @éar indication of Congress’ tent when it directed the
Commission to set position limits in Section §éZa“in accordance with the standards set forth
in paragraph (1) of this subsemti. . . .” It is unclear whetheCongress: 1) intended for the
CFTC to first find that any position limits @mulgated under Dodd-Frla be “necessary to
diminish, eliminate, or preventhe burden on interstate commerce; 2) was solely referring to the
so-called aggregation standards in (a)(1)thes CFTC suggests; 3) was referring to both the
“necessary” standard and the aggregatiomdsteds; or 4) was referring to neither the
“necessary” standard nor the aggregation standdids.does a review of the other provisions of
Section 6a(a)(2) elucidate this ambiguity. Ashsuparagraph (a)(2) cannbé read as a clear
and unambiguous mandate to set position limitdhout regard to any of the necessity or
discretion-conferring standds of Section 6a(a)(1).

2. “As appropriate”
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The parties also disagree over whether the Dodd-Frank amendments to Section 6a
required the CFTC to determine that imposasition limits was “appropriate.” The “as
appropriate” language appears in three ested sections (emphasis added in each):

Section 6a(a)(2)(A):

In accordance with the standards feeth in paragraph (1) of this
subsection . . . the Commissionalihby rule, regulation, or order
establish limits on the amount of positions,_as appropriate, other
than bona fide hedge positions, that may be held by any person . . .

Section 6a(a)(3):

In establishing the limits qmired in paragraph (2), the
Commission, as appropriate, shall set limits —

(A)on the number of positions that may be held by any
person for the spot month, each other month, and the
aggregate number of positions that may be held by any
person for all months; and

(B) to the maximum extent practicable its discretion . . .

Section 6a(a)(5)(A):

Notwithstanding any other prows of this section, the
Commission shall establish lite on the amount of positions,
including aggregate p®n limits, as_appropate, other than bona
fide hedge positions . . . .

Again, each party believes the statute isrca unambiguous. Neither party disputes
that the “as appropriate” language in these sectioners discretion in the agency. The parties
part ways, however, when it comes to what dydbat phrase was meant to modify. The CFTC
contends that Congress meant&apropriate” in Sections 6a(a)(2) and 6a(a)(54) to modify

the actual levels of the limits, whereas Pldistcontend that “as appropriate” was meant to

modify “shall.” The answer, of course, is materi#fl Plaintiffs are correct, then the CFTC had
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the authority to determine that position limits warg “appropriate” at thiparticular time and,
thus, not impose them at all.

The statute, however, is ambiguous on tpmnt. The CFTC fails to offer any
compelling authority for its argument that, becatise term “as appropriate” is closer to or
comes after “establish limits on the amountpositions” in subsections (a)(2) and (a)(5), the
CFTC was only required to findeH'amount of positions” appropriat€Dkt. No. 25 at 24; Dkt.
No. 38 at 25). In its Opposition to Plaintiffgfotion for Preliminary Injunction, the CFTC relied
on the Rule of Last Antecedent, as describe8utherland Statutory Construction § 47:33, as
support for its construction of the “as appromidanguage. (Dkt. No. 25 at 24). The CFTC'’s
argument, however, is wrong for laaist two reasons. First, a cdetp review of the authority
upon which the CFTC relies reveals that the RulinefLast Antecedent st dispositive here:

Referential and qualifying wordsnd phrases, where no contrary
intention appears, refer solely tive last antecedent....The rule is
another aid to discovery of inteat meaning and is not inflexible
and uniformly binding. Where the sense of the entire act requires
that a qualifying word or phrase appb several preceding or even
succeeding sections, the word or phrase will not be restricted to its
immediate antecedent. Evidendbat a qualifying phrase is
supposed to apply to all anteests instead of only to the

immediately preceding one may lbeund in the fact that it is
separated from the antecedents by a comma.

2A N. Singer & J. Singer, . BHERLAND STATUTORY CONSTRUCTION 8 47:33 (7th ed. 2011)
(hereinafter “Sutherlandi'{emphasis added).

In this case, the “as appropriate” clauseqaj(2) and (a)(5) are separated from their
antecedents by a comma on either side. Accorirfgutherland, this fact is evidence that the
phrase was “supposed to apply to all antecedastead of only to the immediately preceding
one.” Id. If that is the case, “as appropriateddifies both “shall” insubsections 6a(a)(2) and

(a)(5) as well as the “amount of positions.” Mwver, unlike the traditinal cases in which the
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Rule of the Last Antecedent hlasen found to apply, the clausegyirestion are not part of a list.

See _United States v. Pritche#/0 F.2d 455, 456, 458-59 (D.C. Cir972) (holding that, in

statute providing that “provisi@nof section 22-3204 shall not appb marshals, sheriffs, prison
or jail wardens, or their deputies, policemertirer duly appointed law-enforcement officers, or
to members of the Army, Navy, or Marine Corpsted United States or d¢iie National Guard or
Organized Reserves when on duty,” the phrasaltay” modified only the last antecedent).

In their amicus brief, members of th@lite Democratic Conference Committee on H.R.
4173 point to legislative history of an early itévatof the Act as reflded in House Report 111-
385. That language stated thaetBon 6(a) requires the CFTC det appropriate position limits
for all physical commodities other than excludsenmodities.” (Dkt. No. 49 at 3). According
to amici, this reflects that the use of the word “appropriate” in the text was intended to describe
the level of the position limit, not whether the limikemselves were appropriate. (Id. at 3-4).
But that is not the final language Congressdus Congress set thes‘@appropriate” language
apart from all other clauses with commas. duld have merely, as wréh in the legislative
history, placed the word “appropriate” before ‘ligi in subsections (a)(2)(A) and (a)(5). This
portion of legislative history, tis, does not conclusively explahow the statute, as written,
clearly indicates that the phrase “as appropriate” modifies position limits. Nor does this
legislative history exclude the interpretation that the CFTC could find it appropriate to set no
position limits for some commodities.

Second, the CFTC’s construction of the @watas a mandate is at least partially
undermined by Congress’ use of the clause “asogpiate” in subsection Jé8): “In establishing
the limits required in paragraph)(2he Commission, as appropriaghall set limits . . . .” §

6a(a)(3). Here, under the CFTC's logic, “as appiate” is closest to thverb “shall” and, as
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such, modifies it. This would undermine the CFS Qosition that subsean (a)(3) constituted a
mandate and that the agency had no discretion regttlimits on the positions described in that
subsection.

Further lending to the ambiguity is that subsection (a)(5)(A) governing “economically
equivalent contracts” begins with the phragelotwithstanding any dter provision of this
section, the Commission shall establish limitstib@ amount of positions, including aggregate
position limits,_as appropriate, . . . .” 8 648(A). Accordingly, it would seem that—unlike
subsection (a)(2)(A) in which the CFTC is boundéd limits in accordance with the “standards”
of paragraph (1)—subsection @)A) is to apparently operatieee of any other provision of
Section 6a. If that is the case, this wbuindermine the CFTC’s argument that subsection
(a)(2)(A) operates as a standalanandate, as it is clear fromethnotwithstanding” language in
subsection (a)(5)(A) that Coregs knew how to divorce subsecis of Section 6a from each
other. On the other hand, however, Congresused the “as approprit language conferring
discretion in subsection (a)(5)(A).

In short, it is wholly un@ar whether Congress meant ‘@gpropriate” in subsections
@)(2)(A), (a)(3) and (a)(pA) to modify the verb “shall” or dter parts of those subsections. The
CFTC did not recognize these higuities and interpret the st accordingly in the first
instance. The Court cannobnclude that the “as appropgatclauses clearly modify the verb
“shall” in each instance, nor can it conclude giweaditional tools of situtory construction that
“as appropriate” was meant gnto grant the Commission duarity to setthe “amount of
positions” as it saw “appropriate.”

3. Section 6a(a)(6)
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There appears to be no dispute that $adda(a)(6) is a mandate upon the Commission
to set aggregate position limits in at least ¢horcumstances._ See 8§ 6a(a)(6)(A)-(C). As
Plaintiffs concede, Section 6a(a)(6) is a provisidrattis not at issue in this case and that in any
event does not use the key phrasedppropriate’ or expressly ingmrate the necessity standard
of Section 6a(a)(1).” (Dkt. No. 45 at 10).

The Court declines, however, to reachdetermination on whether the aggregation
standards promulgated in the final rule adeiteary and capricious under 5 U.S.C. 8§ 706(2)(A)
or in violation of the cost-beniéfanalysis requirements of 7 UGS.8 19. Nor is the Court in a
position to determine whether the Commission’s eggtion policies should stand alone severed
from the final rule. The Commission has infeminthe Court that it has issued a Notice of
Proposed Rulemaking (“Aggregation Notice”) ttevisit “several provisions” of the Position
Limits Rule governing aggregation of speculatpa@sitions. (Dkt. Nos61, 63);_see also Dkt.
No. 63-1 (stating that, through the Aggregation Notice, CFTC is considering proposed changes
to seven aggregation provisionsfofal rule). The CFTC apparently is considering whether to
modify many of the aggregatigorovisions with which Plaintiffdake issue in this case. See
Aggregation Position Limits for Futures and Swaps, 77 Fed. Reg. 31,767 (May 30, 2012)
(proposing amendments to, among other provisitmes information sharing exemption and the
10% ownership standard). Because the aggmyatles are currentlynder consideration and
may be changed after the Position Limits Rgdes into effect, the @amission’s Division of
Market Oversight also issued a “no action” letter to all market participants excusing them from
compliance with certain portions of the rule endertain circumstancegDkt. No. 63-1).

Given that several provisions of the aggmtion rules—rules which the Commission

refers to as a “central feature of any positlimits regime”—are under consideration and may
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be modified, it is not appropriate for this Couririterfere in the rulemaking at this stage. (Dkt.
No. 38 at 42). Indeed, it is wholly unclear what any challenges todhaggregation rules are

even ripe at this time. See Abbott Lalss Gardner, 387 U.S. 13648-49 (1967) (prudential

ripeness principles protects “the agenciemmfrjudicial interference until an administrative
decision has been formalized and its effectsifiet concrete way by the challenging parties.”);

Ohio Forestry Ass’n Inc. v. Sierra Club, 5233U726, 735 (1998) (administrative claim is not

ripe where the “possibility that further consideya will actually occur before [implementation]
is not theoretical, but real.”). Because therentule will be vacated, the Commission can on
remand, if it so chooses, modify and finalize aggragation rules as part of any new regime it
may promulgate.

4. Interpretation of Section 6a as a Whole

The Court is mindful that, in searching fitre plain meaning of Section 6a, the Court
must not take words in isolation, must view thentontext, and must attempt to give effect to
all words in the statute. Dug so does not, however, elucielany of the ambiguities of the
statute.

There is no question, as the CFTC arguleat Congress usedattitionally mandatory
language throughout theobd-Frank amendments to Section 6ahe CFTC relies on that
language as support for its view that Congreggpstd the CFTC of any discretion not to impose
position limits even if the agency did not findriecessary” or “appropriate” to do so. (Dkt. No.
25 at 23-24). For example, the CFTC religslanguage stating that the Commission “shall”
establish limits (subsection 6)(@)(A)); that Congress imposeB0-day and 270-day deadlines
on the limits “required” under subparagraph(e§é2)(A) (subsection 6a(a)(2)(B)); and that

Congress referred to the limitsetjuired” under subparagraph (A)ather sections (6a(a)(2)(C);
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6a(a)(2)(3)). The CFTC also points to thatste requiring the Commission to conduct a study
of the “effects (if any) of the position limits imped” and submit a repaxt Congress within 12
months. (Dkt. No. 38 at 22-23 (citing 15 U.S&8307)). Although the CFTC is correct that
these provisions taken in istion seemingly create a mandatory regime, the agency and this
Court is required to attempt wive effect to all parts afhe statute, including the ambiguous
language. _SeeUSHERLAND at § 28:12 (stating that “when dwprovisions of code conflict, if
reconciliation is possible, effedisuld be given to both sections”).

Upon a review of the entire Section 6aaasended by Dodd-Frank, the Court finds that
there are at least two plausible readings of thetstat=irst is the CFTC’mterpretation: that the
CFTC was mandated to set position limits, that i$ wiipped of any discretion not to set limits,
that it was not required tond (either implicitly or explidly) that the imposition of position
limits both generally and with respect to e@mt commodities was necessary, that it was not
required to determine whether the actual impasitf limits was apprajpate both generally and
with respect to certain commodities, and that it was required to impose those limits
expeditioushy?

This interpretation, however, renders other parts of Section 6a mere surplusage.
Significantly, it fails to give any meaningful effettd the very first clause of Section 6a(a)(2),
which requires that the CFTC establish posifianits “[ijn accordance \th the standards set
forth” in subsection (a)(1). As one court haklhalthough the inference the agency “draw(s] as

to the statute’s meaning is not by any means unrebkgnais also not inevitable and thus not

6 So rigid is the Commission’s view of tiodd-Frank “mandate” that, at oral argument,

agency counsel represented to the Court thaadkacy intended to eventually set position limits
on derivatives tied to @y non-exempt physical conuaity. 2/27/12 Tr. at 31.
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mandatory.” _See Humane Soc'y, 579 F. Suppat2td (citing_Air Transp. Ass’n of America v.

FAA, 169 F.3d 1, 4 (D.C. Cir. 1999)).

The other plausible interpretation of Section ifathe one that Plaintiffs offer. As
Plaintiffs argue, “[tlhe only reasonable readwfgthe Dodd-Frank amendments to Section 6a is
that Congress intended the Qomsion to immediately gathezvidence relating to whether
excessive speculation was harming commodityketa and to impose position limits where
necessary and appropriate to prevent an undwebwn the economy.” (Dkt. No. 26 at 9). In
other words, Plaintiffs do not sedm contest that the CFTC mag required to impose position
limits, but that that obligation does not arise utiitd Commission first makes a finding that such
position limits are necessary to combat burden described in 6a(a)(1).

This Circuit has instructed that when “constrg a statute we are obliged to give effect,

if possible, to every word Congress usedMurphy Exploration & Prd. Co. v. U.S. Dep't of

Interior, 252 F.3d 473, 481 (D.C. Cir. 2001uéting Reiter v. Sonotone Corp., 442 U.S. 330,

339 (1979)). Moreover, it is well-settled thatstatute is considered ambiguous when it is
capable of being understood Ibgasonably well-informed persoms two or more different
senses._See Nofziger, 878 F.2d at 446—-47 (statute is ambiguous if it can be read in more than
one way); see alsoQUSHERLAND at 88 46:4, 45:2. Simply because a statute “is susceptible of one
construction does not render its meaning plaiit i also susceptible of another, plausible

construction . . . .”_PDK Labs. Inc. v. U.BEA, 362 F.3d 786, 796 (D.C. Cir. 2004); see also

Nat'l Rifle Ass’'n of America, Incv. Reno, 216 F.3d 122, 131 (D.C. Cir. 20Q@0)hough we

owe no deference to the Attorn8eneral’s interpretation of statuy language at this stage of
Chevron analysis, the plausibilitgf her view highlights the atute’s ambiguity.”) (citing

Nofziger, 878 F.2d at 446—-47) (emphasis added).
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In sum, the Dodd-Frank amendments do not constitute a clear and unambiguous mandate
to set position limits, as the Commission argues. Nor are those amendments clear and
unambiguous in Plaintiffs’ favor. The Couwannot uphold the CFTC'miterpretation of the
amendments under Chevron Step One. Nor, a®idbtbelow, is this Court able to review the
agency’s interpretationnadler Chevron Step Two.

b. Chevron Step Two

Under Chevrorstep two, if a statute is silent ambiguous on a particular issue, the
Court must defer to the agency’s interpretation of the statute if it is reasonable and consistent
with the statutory purpose. See Pub. Citizen, 901 F.2d at 154 (citing Ché&7oud,S. at 844—

45). The law of this Circuit islear, however, that “Chevrastep 2 deference is reserved for
those instances when an agemegognizes that th€ongress’s intent is not plain from the
statute’s face.” _Peter Pan, 471 F.3d at 1384; also Arizona, 281 F.3d at 254 (stating that
“[d]eference to an agency’s statutory intetpt®n is only appropriate when the agency has
exercised its own judgment, not when it believes that interpretation is compelled by Congress.”)
(internal quotation marks omitted).

It is well-settled in this Circuit that “defere@ to an agency’s interpretation of a statute is
not appropriate when the agency wrongly belidheas interpretation is compelled by Congress.”
Peter Pan, 471 F.3d at 1352, 1354 (internal quotatianks and citations omitted) (vacating and
remanding agency decision because agency “gesiiis construction on the plain language of
the statute, which it treated asambiguous, and because we find thatstatutory language is in

fact ambiguous . . . ."); see alSec’y of Labor, Mine Safet§ Health Admin. v. Nat'l Cement

Co. of California, Inc., 494 .Bd 1066, 1075 (D.C. Cir. 2007) (“Bause the Secretary did not
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recognize the ambiguities inherent in the stajuterms, we do not defer to her plain meaning
interpretation but instead renwfor her to treat the statuyolanguage as ambiguous.”).

The CFTC correctly concedes that it is notitted to Chevron deference with regard to
its interpretation of Sections 63(2)-(7). (Dkt.No. 55 at 6, n.4). It isndisputed that the CFTC
viewed the statute as clear and unambiguousttaatdt viewed the Dodd-Frank amendments as
compelling a particular result: that the agem@s required to set position limits regardless of
whether the agency thought it necessary gpiapriate. That view was expressed throughout
the rulemaking. _See 76 Fed. Reg. at 71,6Z6lhe CEA mandates that the Commission
establish position limits for futures and optiolsitacts traded on a designated contract market .

), id. at 71,627 (*“The Commission required to establish position limitss Congress
intentionally used the word, ‘shall,” to impose the mandatory oblig&djiod. at 71,628 (“The
Commission disagrees that it must first determine that position limits are necessary before
imposing them or that it may set limits onlyeafit has conducted a complete study of the swaps
market. Congress did not giveetommission a choice. Congresiected the Commission to
impose position limits and to do so expeditiotishd. at 71,627 (“[T]lheCommission construes
the amended CEA to mandate the Commissionnipose position limits at the level it
determines to be appropriate to diminish, el or prevent excessive speculation and market
manipulation.”); id. at 71,629, n.3Btating that “Congress did ndisturb the language under
which the Commission previously acted to impose position limits, and added new language that
makes clear that the types of limits desatibe sections 4a(a)(2), (a)(5), and (a)(6) are
required”). Even Commissioner Dunn, who exgsed his grave concerns about setting position

limits in general, provided the third vote in favafrthe rule because he believed that “Congress
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has tasked the CFTC with preventing excesspaculation by imposing position limits. This is
the law. The law is clear, and | withllow the law.” 10/18/11 Tr. at 11.

The Commission continued to take this position during this litigation.D8edNo. 38 at
23 (“There is only one plausible reagdinof the Dodd-Frank amendments: Congress
unconditionally required the Commission to im@dgmits and to do so expeditiously”); id.
(“IN]Jo other confirmation of the mandate beybthe language and struce of the Dodd-Frank
amendments is needed”); id. at 1 (“But Ridfs ignore that Congsss mandated that the
Commission promulgate the Rule.”).

As discussed above, the Dodd-Frank amendsnenSection 6a are ambiguous and lend
themselves to more than one plausible imetgiion. When a statute is ambiguous, “it is
incumbent upon the agency not to rest simply on its parsing of the statutory lan¢fuagest
bring its experience and expertise to bear in lgfhtompeting interests at stake” to resolve the
ambiguities in the statute._ PDK Labs., 3623d at 794, 797-98 (holding that agency’s
interpretation of statute was not entitled tdedence because agency erroneously believed the
meaning of the statute was plain and failed to oglyts expertise to discern the meaning of the

statute);_see also Peter Pdrl F.3d at 1354; Arizona, 281 F.3d at 254. Where an agency has

failed to do so, it “is not for the court ‘to choose between competing meanind@DK

Labs., 362 F.3d at 797-98 (quoting Alarm Ind@@mmc’ns Comm. vFCC, 131 F.3d 1066,

1072 (D.C. Cir. 1997)) (holding that Court musineand to the agency tesolve the ambiguity
in the statute).“[I]f we find that an agency’s statedtianale for its decision is erroneous, we
cannot sustain its action on some other basiagleacy did not mention.” PDK Labs., 362 F.3d

at 798 (citing SEC v. Chenery o, 332 U.S. 194, 200 (1947)).
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The law of this Circuit, therefore, requires in this circumstance that the Court remand the
rule to the agency so thiatcan fill in the gaps and resolve the ambiguifieSee PDK Labs., 362

F.3d at 798; sealsoAlarm Indus., 131 F.3d at 1072 (holdingatrstatute did not have a plain

meaning, as the Commission believed it didd avacating and remanding the case to the

Commission to resolve the ambiguity); Hum&wee'y, 579 F. Supp. 2d a8 (noting that “when

an agency wrongly concludes thist interpretation is mandated llye statute, a court will not
impose its own interpretation of the statute.”).

The Court expresses no opinion on whetherctrestruction of Section 6a the CFTC now
advances is permissible under Chevron Step. Although the Court does not foreclose the
possibility that the CFTC could, in the exercefats discretion, deterime that it should impose
position limits without a finding of necessity angpaopriateness, it is not plain and clear that the
statute requires this result. S&szona, 281 F.3d at 256 (“Albugh we do not foreclose the
possibility that HHS could, in the exercise of its discretion, determine that the allocation of
common costs to TANF is not reasonably calted to accomplish TANF’s purpose, the statute
does not require HHS to reach that conclu$jonBecause the statute is ambiguous and a
remand to the agency is warranted, the Court need not address Plaintiffs’ other claims that the
rule and its specific feates violated the APA.

c. View of Congressional Amicand Legislative History
The Court received two amicus curiae fsidrom members ofCongress that were

involved in the development oféhDodd-Frank Act. (Dkt. Nogl8 & 49). Both groups wrote

! As this Circuit has held, it “may be thhére, as in other casethe strict dichotomy

between clarity and ambiguity is artificial, thahat we have is a continuum, a probability of
meaning. In precisely those kindkcases, it is incumbent uporethgency not to rest simply on
its parsing of the statutory language.” PDK Labs., 362 F.3d at 797.
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in support of the CFTC. In one brief, théouse Democratic Members of the Conference
Committee (“House Democratic Members”) on HAR 73 assert that the TE has historically
had the power to establish position limits proplagically. (Dkt. No. 49 at 2). The House
Members state that the “CFTC was not requioeceven expected to analyze and determine
whether or not it considered position limitskie efficacious in addressing possible harm from
speculative trading.” _(Id. at 3). To supporistiproposition, they cite to instances in the
legislative history where Congress made statésnegierring to the amendments as a “mandate”
or a “requirement.” (ldat 3-5).

Another amicus brief was filed by 19 current @ditStates Senators, some (but not all) of
whom were involved in the development of thedd-Frank Act. (Dkt. No. 48 at 1). The
Senators similarly state that “Dodd-Frank veesigned and intended” to make CFTC position
limits mandatory. (Id. at 3).Engaging in their own exercise etatutory interpretation, the
Senators make most of the same argumemsCIRTC makes and point to much of the same
“mandatory” language. The Senators also urgeQhoigrt to conclude thdhe clear language of
the Dodd-Frank amendments lead to only orsiltethat “Congress’ @fting choice [] points
only to the conclusion that Congress believed pasiiiits to be ‘required.” (Id. at 5). The
Senators also argue that thlegislative history shows thdhe language of the Dodd-Frank
amendments to Section 6a evolved from permésgd mandatory and, as such, reflect that the
CFTC has no discretion not to pmse position limits. _(Id. at 180); (see also id. at 24) (“At
each step in the legislative process, Congrestenttze position limits requirement stronger.”).
The Senators also cite to statements made byhaes of the House indicating their view that the

Dodd-Frank amendments mandated the imposition of position limitsat(21-23).
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The Court appreciates the efforts of amiciagsist in determining the meaning of the
relevant provisions of the CEA. The Courtshaonsidered amici’s interpretations of both the
legislative history and statutory text. Given the fundamental ambiguities in the statute, however,
the Court is not persuaded by their arguments. Ultimately, the “judiciary functions as the final

authority on issues of statuyoconstruction . . . .”_Wells FFgo Bank, 310 F.3d at 205-06. The

views of amici do not override the ambiguitiestlod actual language that appears in the statute,
which the CFTC failed to interpret in the firsstance. In any event, amici do not point to any
conclusive reasons to dispel the fundamemntakcerns that this Court has about the ambiguities
in the statuté.

IV.  Vacatur and Remand

Plaintiffs request that this Court vacate the Position Limits Rule and remand this matter
back to the agency. (Dkt. N81 at 18, n.12). The CFTC conteritdat, even weréhis Court to
find in Plaintiffs’ favor, the ©@urt has discretion to—and shoulderrand the rule to the CFTC

without vacatur. (Dkt. No. 38 at 15, n.9).

8 For example, no one cites to legislativetbiy that sheds any g on what Congress

meant when it directed that any position limitsder Section 6a(a)(2) must be established “In
accordance with the standardet forth in paragraph (1) of this subsection . . . .” § 6a(a)(2)
(emphasis added). Apparently that language adated after the Introduced Bill but before the
Engrossed Bill. Despite mentioning many diéfieces between the Introduced Bill versus the
Engrossed Bill, the Senators do not provide gnak on the inclusion of “in accordance with the
standards” in the Engrossed Bil[Dkt. 48 at 17-20). Nor dogke CFTC offer any explanation.
Accordingly, although amici ask this Court toldhahat the language dhe Act evolved from
permissive to mandatory and that the DoddAkramendments requiréhe Commission to set
position limits no matter what, the same evalntreflects that Congress tied any new position
limits to the “standards” of th Commission’s longstanding distamary authority in Section
6a(a)(1). Thus, even were this Court to giveagiweight to the legislative history, the Court
cannot conclude that Congress has “directly spoken” to the issue of whether the Commission was
stripped of any discretion ntat impose position limits.
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The CFTC is correct that the Court has discretion to decide whether to vacate the rule on

remand. _See Advocates for Highway & Auto $afe Fed. Motor Carrier Safety Admin., 429

F.3d 1136, 1151 (D.C. Cir. 2005) (“While unsupporéggncy action normally warrants vacatur

... this court is nowithout discretion.”) (inernal quotation marks andtations omitted). When
deciding whether to vacate the Court considers two factors: “seriousness of the order’s
deficiencies” and “the disruptive msequences of an interim chartbat may itself be changed.”

Allied-Signal, Inc. v. U.S. Nuclear Regulago€omm’n, 988 F.2d 146,50-51 (D.C. Cir. 1993).

In this case, both factors weigh irvéa of vacating the rule on remand.

First, as set forth above, the CFTC’s erin this case was that it fundamentally
misunderstood and failed to recognize the ambiguitigbe statute. In circumstances such as
this, our Circuit has found itppropriate to vacate the agerestion on remand. See, e.qg., Peter

Pan, 471 F.3d at 1354-55; Nat'l| Cement, 493dFat 1077, PDK Labs., 362 F.3d at 799. By

failing to acknowledge the statutory ambiguities Section 6a, the CFTC instead relied
exclusively on a “plain meaning” reading of the stat The agency failed to bring its expertise
and experience to bear when interpreting stetute and offered no explanation for how its
interpretation comported with the policy objectiwdghe Act. The Court cannot be sure that the
agency will interpret the statute in the same way and arrive at the same conclusion after further
review and cannot be sure whether a similasitfm limits rule will withstand challenge under
the APA. See Humane Soc'y, 579 F. Supp. 2d at 21.

Second, it would be far more disruptive ietRosition Limits Rule were allowed to go
into effect while on remand. As Plaintiffs notemand without vacatur ften warranted once
a rule has gone into effect and, as such, tisene apparent way to restore the status quo. (Dkt.

No. 31 at 18, n.12); Sugar Cane Growers Cadg-lorida v. Veneman, 289 F.3d 89, 97 (D.C.

42



Cir. 2002) (holding that remand without vacatas warranted where the rule had already gone
into effect and, as suctjtlhe egg ha[d] been scramblethd there [was] no apparent way to
restore the status quo ante.”). In this case, the Position Limits Rule, which according to both
parties is a significant and unprecedented change in the operation of the commodity derivatives
market, has not yet gone into effect. Moregwhe CFTC itself is reviewing and possibly
revising its aggregation policiegDkt. Nos. 61, 63). The Courtnfils that vacatuof the rule

would merely maintain the status quo and causke$s disruption thanacating the regime after

it has gone into effect.

CONCLUSION

For the foregoing reasons, the Position tsmiRule is vacated and remanded to the
Commissionfor further proceedings coisgent with this Opinion.Moreover, Plaintiffs’ Motion
for Summary Judgment is granted and Defetidaviotion for Summary Judgment is denied.
An Order accompanies this Memorandum.
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APPENDIX A

Effective: July 21, 2010
7U.S.C.A. §6a

8 6a. Excessive speculation

(a) Burden on interstate commerce; trading or position limits

(1) In general

Excessive speculation in any commodity under contracts of sale of such coynimofiiture
delivery made on or subject to the rules of contract markets or derivativesctramgxecution
facilities, oren-electronictrading-factities-with-respeetsioaps that perform or affeat
significant price discovergentractunction with respect to registered entiteaising sudden or
unreasonable fluctuations or unwarranted changes in the price of such commoditdsia
and unnecessary burden on interstate commerce in such commodity. For the purpose of
diminishing, eliminating, or preventing such burden, the @@sion shall, from time to time,
after due notice and opportunity for hearing, by rule, regulation, or order, procldifixauch
limits on the amounts of trading which may be done or positions which may be held by any
person including any group or ¢ of tradersyunder contracts of sale of such commaodity for
future delivery on or subject to the rules of any contract market or degsdtansaction
execution facility, oswaps tradedn an-electronic-tradimy subject to the rules of a designated
contract market or a swap executfanility-with-respeetto-aor swaps not traded on or subject
to the rules of a designated contract market or a swap execution facility tostryseaf
significant price discovergentractunction with respect to a regesed entity as the

Commission finds are necessary to diminish, eliminate, or prevent such burden.rrdeter
whether any person has exceeded such limits, the positions held and trading donpdrgarsy
directly or indirectly controlled by such person shall be included with the positeddsand
trading done by such person; and further, such limits upon positions and trading shall apply to
positions held by, and trading done by, two or more persons acting pursuant to an expressed or
implied agreemeror understanding, the same as if the positions were held by, or the trading
were done by, a single person. Nothing in this section shall be construed to prohibit the
Commission from fixing different trading or position limits for different commoditeskets,
futures, or delivery months, or for different number of days remaining until thealastf

trading in a contract, or different trading limits for buying and sellingaipmars, or different
limits for the purposes of paragraphs (1) and (2) of subsection (b) of this section, or from
exempting transactions normally known to the trade as “spreads” or “straoidfasbitrage” or
from fixing limits applying to such transactions or positions different from limdeiffor other
transactions or positions. The word “arbitrage” in domestic markets shall hedi&fimean the
same as “spread” or “straddle”. The Commission is authorized to define thariegmadtional
arbitrage”.




(2) Establishment of limitations

(A) In general

In accordance with thstandards set forth in paragraph (1) of this subsection and consistent with
the good faith exception cited in subsection (b)(2), with respect to physicalamhti@s other

than excluded commodities as defined by the Commission, the Commission shkd| by ru
regulation, or order establish limits on the amount of positions, as appropriate, other than bona
fide hedge positions, that may be held by any person with respect to contratédaf fsrdure
delivery or with respect to options on the contracts or commodities traded on or sutiject t

rules of a designated contract market.

(B) Timing

(i) Exempt commodities

For exempt commodities, the limits required under subparagraph (A) shall besbsthblithin
180 days after July 21, 2010.

(i) Agricultural commodities

For agricultural commodities, the limits required under subparagraph (A) stedtdigished
within 270 days after July 21, 2010.

(C) Goal

In establishing the limits required under subparagraph (A), the Commissiontshaltsensure
that trading on foreign boards of trade in the same commodity will be subject paurediie

limits and that any limits to be imposed by the Commission will not cause price discovezy in th
commodity to shift to trading on the foreign boards afi&.

(3) Specific limitations

In establishing the limits required in paragraph (2), the Commission, as appraréditset
limits--

(A) on the number of positions that may be held by any person for the spot month,
each other month, and the aggregate number of positions that may be held by any person
for all months; and

(B) to the maximum extent practicable, in its discretion

(i) to dminish, eliminate, or prevent excessive sgation as described
under thissection;

(i) to deter and prevent market manipulation, squeezes, and corners;




(iii) to ensure sufficient market liquidity for bona fide hedgers; and

(iv) to ensure that the price discovery function of the underlying market is
not disrupted.

(4) Significant price discovery function

In making a determination whether a swap performs or affects a signicemidiscovery
function with respect to regulated markets, the Commission shall consider, asiapgropr

(A) Price linkage

The extent to which the swap uses or otherwise relies on a daily or final settlgmee, or other
major price parameter, of another contract traded on a regulated marketijpasdle same
underlying commaodity, to value a position, transfer or convert a position, finanatly &
position, or close out a position.

(B) Arbitrage

The extent to which the price for the swap is sufficiently related to the pramsotier comtct
traded on a regulated market based upon the same underlying commodity so as togdenhit
participants to effectively arbitrage between the markets by simultangnasitaining positions
or executing trades in the swaps on a frequent and recbasis,

(C) Material price reference

The extent to which, on a frequent and recurring basis, bids, offers, or transacticosiiaet
traded on a requlated market are directly based on, or are determined by refeteagnge
generated by the swap.

(D) Material liquidity

The extent to which the volume of swaps being traded in the commodity is sufficiemeta ha
material effect on another contract traded on a requlated market.

(E) Other material factors

Such other material factors as then@nission specifies by rule or regulation as relevant to
determine whether a swap serves a significant price discovery functioresibct to a
regulated market.

(5) Economically equivalent contracts

(A) Notwithstanding any other provision of this section, the Commission shall
establish limits on the amount of positions, including aggregate position limits, as




appropriate, other than bona fide hedge positions, that may be held by any person with
respect to swaps that are economically equivalent to contracts of sale ferdelivery

or to options on the contracts or commodities traded on or subject to the rules of a
designated contract market subject to paragraph (2).

(B) in establishing limits pursuaid subparagraph (A), the Commission shall

(i) develop the limits concurrently with limits established under paragraph
(2), and the limits shall have similar requirements as under paragraph

(3)(B); and

(ii) establish the limits simultaneously with lisiestablished under

paragraph (2).

(6) Aggreqgate position limits

The Commission shall, by rule or requlation, establish limits (including reteteige exemption
provisions) on the aggregate number or amount of positions in contracts based upon the same
underlying commodity (as defined by the Commission) that may be held by &anper

including any group or class of traders, for each month aeross

(A) contracts listed by designated contract markets;

(B) with respect to an agreement contract, or &atisn that settles against any
price (including the daily or final settlement price) of 1 or more contractd liste
for trading on a reqistered entity, contracts traded on a foreign board ofttahdde
provides members or other participants located itUthged States with direct
access to its electronic trading and order matching system; and

(C) swap contracts that perform or affect a significant price discoveryidanct
with respect to requlated entities.

(7) Exemptions

The Commission, by rule, regulation, or order, may exempt, conditionally or uncondijtional
any person or class of persons, any swap or class of swaps, any consilcbbascommodity
for future delivery or class of such contracts, any option or class of options, oa@sgction or
class of transactions from any requirement it may establish under this seitiisaspect to

position limits.

(b) Prohibition on trading or positions in excess of limits fixed by Commission

The Commission shall, in such rule, regulation, raeo, fix a reasonable time (not to exceed ten
days) after the promulgation of the rule, regulation, or order; after which, and uhtiuseic
regulation, or order is suspended, modified, or revoked, it shall be unlawful for any-person



(1) directly or indirectly to buy or sell, or agree to buy or sell, under contractgeaffsa

such commodity for future delivery on or subject to the rules of the contract market
markets, oderivatives-transactigwapexecution facility or facilitiesreleetronic
trading-facihitywith respect to a significant price discovery contract, to which the rule,
regulation, or order applies, any amount of such commodity during any one business day
in excess of any trading limit fixed for one business day by the Commission irugeich r
regulation, or order for or with respect to such commodity; or

(2) directly or indirectly to hold or control a net long or a net short position in any
commodity for future delivery on or subject to the rules of any contract narket
derivatives-transactionswaxecutionfacHity-or-electronic-tradindacility with respect to

a significant price discovery contract in excess of any position limit fixedeoy
Commission for or with respect to such commodtrovided, That such posin limit

shall not apply to a position acquired in good faith prior to the effective date of such rule,
regulation, or order.

(c) Applicability to bona fide hedging transactions or positions

(1) No rule, regulation, or order issued under subsection (a) of this section shalloapply t
transactions or positions which are shown to be bona fide hedging transactions or
positions as such terms shall be defined by the Commission by rule, regulationy or orde
consistent with the purposes of this chapter. Suchstenay be defined to permit
producers, purchasers, sellers, middlemen, and users of a commodity or a produtt derive
therefrom to hedge their legitimate anticipated business needs for that genoe ioto

the future for which an appropriate futurestraat is open and available on an exchange.
To determine the adequacy of this chapter and the powers of the Commission acting
thereunder to prevent unwarranted price pressures by large hedgers, the @ymmiss
shall monitor and analyze the trading actiwta the largest hedgers, as determined by
the Commission, operating in the cattle, hog, or pork belly markets and shall report it
findings and recommendations to the Senate Committee on Agriculture, Nutrition, and
Forestry and the House Committee on Aglture in its annual reports for at least two
years following January 11, 1983.

(2) For the purposes of implementation of subsection (a)(2) for contracts of shitifer
delivery or options on the contracts or commodities, the Commission shall wefihe
constitutes a bona fide hedging transaction or position as a transaction or posiion that

(A)(i) represents a substitute for transactions made or to be made or positions
taken or to be taken at a later time in a physical marketing channel;

(ii) is economically appropriate to the reduction of risks in the conduct and
management of a commercial enterprise; and

(iii) arises from the potential change in the value of




(I) assets that a person owns, produces, manufactures, processes, or
merchandisesranticipates owning, producing, manufacturing,
processing, or merchandising;

(11 _liabilities that a person owns or anticipates incurring; or

(1IN services that a person provides, purchases, or anticipates providing or
purchasing; or

(B) reduces risks attendant to a position resulting from a swap that

(i) was executed opposite a counterparty for which the transaction would
qualify as a bona fide hedging transaction pursuant to subparagraph (A);
or

(i) meets the requirements of subparagraph (A).

(d) Persons subject to regulation; applicability to transactions made by or ondieailied
States

This section shall apply to a person that is registered as a futures commissibanten
introducing broker, or a floor broker under authority of this chapter only to the extent that
transactions made by such person are made on behalf of or for the account or bergfit of s
person. This section shall not apply to transactions made by, or on behalf of, or at tlendirect
of, the United States, or a duly authorized agency thereof.

(e) Rulemaking power and penalties for violation

Nothing in this section shall prohibit or impair the adoption by any contract markegtoes
transaction execution facility, or by any other board of trade licensed, desigoategistered
by the Commission or by any electronic trading facility of any bylave, mgigulation, or
resolution fixing limits on the amount of trading which may be done or positions wiaglen
held by any person under contracts of sale of any commodity for future detagegd ton or
subject to the rules of such contract market or derivatives transaction exeaatiipndr on an
electronic trading facility, or under options on such contracts or commoditied tade

subject to the rules of such contract market, derivatives transaction execcition ta

electronic trading facility or such board of traéeovided, That if the Commission shall have
fixed limits under this section for any contract or under section 6c of thigotitseeny commodity
option, then the limits fixed by the bylaws, rules, regulations, and resolutions adgstechb
contract market, derivatives transaction execution facility, or electr@dmty facility or such
board of trade shall not be higher thanlthmts fixed by the Commission. It shall be a violation
of this chapter for any person to violate any bylaw, rule, regulation, or resoluiory gbntract
market, derivatives transaction execution facility, or other board of tiGdeséd, designated; o
registered by the Commission or electronic trading facility with respect toificagt price
discovery contract fixing limits on the amount of trading which may be done or positiozis whi
may be held by any person under contracts of sale of any commodity for futureydedivader



options on such contracts or commodities, if such bylaw, rule, regulation, or resolutioimas be
approved by the Commission or certified by a registered entity pursuantitm s&e2(c)(1) of
this title: Provided, That the provisions of section 13(a)(5) of this title shall apply only to those

who knowingly violate such limits.



