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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

LYNN M. JOHNSON,
Paintiff,
2 Civil Action No. 11¢v-02172(RLW)

BAE SYSTEMS, INC,, et al.,

Defendants

MEMORANDUM OPINION AND ORDER

This matter comes before the Courtl@efendand’ Motion for SanctionsRlaintiff' s
Opposition, andefendarg’ Reply. The defendantask this Court to impose sanctions pursuant
to its inherenpower becausthe plaintiff falsified medical recordshat she produced in
discovery After hearing argument from both partias,well as testimony from the plaintithe
Court finds by clear and convincing evidettloat (1) theplaintiff submitted false medical
records tahe defendantsaand (2) theplaintiff's counseffailed to certifythe plaintiffs discovery
response anfhiledto investigate iad correct her deficiemesponse. For these reasons, the Court
sanctions botthe plaintiff and her counsel.

.  BACKGROUND

Plaintiff Lynn M. Johnsorsued Defendants BAE Systems, Inc., BB¥§stems
Information Solutionsinc. (collectively*BAE” or “defendant%), andThomas S. Schilleran
employee of BAE, for gender discrimination, sexual harassment anatietaln connection
with her employment for the Defemntelligence Agency'DIA”). SeePlaintiff's Complaint
(Pl’s Compl.)Y 1. Ms. Johnson allegetat Mr. Schiller, her trainer and first-liner supervisor,

made inappropriate comments about her body and physical appearance, “grabbed aed squee
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[her] buttocks,’and made other sexual advanedsle she was deployed to Iraqg for the DBee
id. at 19, 13, 14. Ms. Johnson alatieges that as a resultMf. Schillers behavior, she
“experienced severe physical and emotionalthgmbblems’and sought medical attention while
deployed in Irag and upon her return to the United St3tssid at § 23She also alleges that
her physiciansdiagnosed her as suffering from anxiety and depression,” and that $feeng “
treated for an adrenal disordegee dl.

Plaintiff’s principal claim for damages is emotional distrégsccordingly, the
defendants have focused their discovery efforttheplaintiff’'s medical historyDefendants
hired as an expert Stephen Siebert, M.D., to exatheyaaintiff regarding healleged
emotional distressSeeDefendantsMotion for Sanction (Defs.” Mot.) at 3. In preparation for
Dr. Sieberts examination othe plaintiff, thedefendants requestd@r medical records. As part
of her response, Ms. Johnson provided documents that she represented were her treatment
records with Charleslayden, M.D.her primary treatinghysician after she returned from her
deploymenin Iragq SeePlaintiff’'s Opposition to Defendants’ Motion for Sanctid#.ls Opp) at
2—4. Althoughthe defendantsillegethat the plaintiff engaged in other discovery misconduct,

theplaintiff’s treatmentecords with Dr. Hayden are the focus of dleéendantsmotion

! After the Court granted Mr. Schiller’s motion to dismiss and granted in pdttsBAotion to
dismiss, ECF. No. 12), thelpintiff’'s remaining claims against BAE wenegligent supervision,
intentional infliction of emotion distress (IIEDPgexual battery, andefamation

? Defendants’ motion alleges that the plaintiff continues to conceal the idetity treatment
providers, that she lied in her deposition about her mental health history and riredicaént,
and that she altered authorizations for the release of medical of records,ahergpnduct.
SeeDefendants’ Reply in Support of its Motion for Sanctions (Defs.” Reply) atPlaintiff
does not directly contest these allegations, but sgganerally that she has made efforts to
comply with the defendants’ discovery requeSeePl.’s Opp. @ 1-3. The Court will not
directly address all of the defendants’ allegations, but notes that theffdagftorts in
responding to the defendants’ discovery requests have been unsatisfactory.
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With this backdrop, the Court finds, by clear and convincing evidencehth@ilowing
events occurret

On April 4, 2013, BAE sent the plaintiff correspondence explaining that, “[gM&n
Johnson’s claimed compensatory damages and her retention of an expert to testiggeg
same, Ms. Johnson will need to undergo an independent medical examination by our expert,
Stephen Siebert, M.D., M.P.H. . . . Please also ensure that we havailalble medical records
well in advance of the examinatioiDefs! Mot. Ex. D at 1. BAE scheduled Dr. Siebert’
medical examination of Ms. Johnsfam May 15 2013.SeePl.’s Opp.at 4.

On May 14 the day before Dr. Sieb&tscheduled examination Ms. Johnson, Ms.
Johnsorgave heicounsel, Mr. Jordarm, copy ofwhat purported to be h&eatment records with
Dr. Hayden, as well as infimation regarding her prand pos@deployment psychiatric
screening. See id That same day, Mr. Jordan mailed the documentisheut a cover letter
bates stammr anyother means atientifying anddescribing thelisclosure—to BAESee id
Mr. Jordan did not review Ms. Johnssrtteatment records prior to mailing them to BA&Ee id.
at 5.

BAE receivedVs. Johnson’sreatment recordsn May 15, the day dferexamination.
SeeDefs! Mot. Ex. H at 1 At her examination, Ms. Johnson also provided Dr. Sietnérta
copy ofwhat purported to be her treatment records with Dr. Hayslead. Ex. | at 1.Dr.
Sieberts examination of Ms. Johnson made it clear, howabatthe medical information
provided by Ms. Johnson and her counsel was incom@eteidat 6.

On June 14, BAE issued a subpoena and deposition notice for Dr. H&g@eidEX. S

On the same day BAissued the subpoena and deposition notice, Ms. Johnson called Mr. Jordan

* Plaintiff does not dispute that these events occurred.
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and revealed that she had deleted, altered, and forged information in her treatandstweh
Dr. Hayden. Pl.’s Opp. at 5. She also told Mr. Jordan that she was unsure wleetbeotts
they sent tAE—both the copy Mr. Jordan mailed to BAEdthe copy she provided Dr.
Siebert at her examinatienwere the accurate éalsified records See idMr. Jordan had not
retained aopyof the treatment recorde mailedto BAE on May 14See id.

Mr. Jordan toldVis. Johnsorto obtain anothecopyof her treatment recordsom Dr.
Hayden, which Mr. Jordasentapproximately one week latey BAE. See id. Pl.'s Opp. App.
A. Mr. Jordan sent this copy of haedical records as an attachment fuae 24etter that
addressedlleged deficiencies in the plaintgfresponse to several of BAE's interrogatories.
Defs! Mot. Ex. P. The letter did not indicatehy the plaintiff was resendinghat appeared to
be aduplicate copy of hereatment recordsand aeasonwas not readily apparent becatisese
treatment records were not directly responsive to any of the interrnegaaoidressed in the June
24 |etter.See id Mr. Jordan’s subtldisclosure led BAE to believe that the attachment was an
unredacted copy of the treatmeaatords already in BAE possession, but with a single
additional treatment record dated June 18, 28&8Defs. Mot. at 9-10.

It was not until BAE began its preparation for the depositions of Dr. Hayden on July 10
and Ms. Johnson on July 12 that it realized the significance of the attachment to the June 24
letter. While examining this attachmeand comparing to the version BAE received on May
15, they uncovered numerous discrepan8esDefs. Mot. at 10.The discrepancies are
detailedin a chart(without the accompanyinigotnotes}hat wasncludedin Defendants
Motion for SanctionsSeeDefs! Mot. at 10-12.

Plaintiff does not dispute the allegations in the chart. The Court reprints théetert

without any alteration



Authentic

Forged

Alteration

7

Johnson deleted “in an abusive home” under the headisgAny
Hospitalizations. Exhibit J at 232-233.

9

Johnson deleted eight entries unddajor llinessescorresponding
to each othe eight family members listed. These deleted entries
indicate past history ointer alia, depression, anxiety and bi-polar
disease. Johnson replaced eactine$e entries with a“®” with a
line through it, falsely indicating the absencen¥ past Major
llinessesin her family to be considered in her diagnosis and
any related causation opinions in this c&seExhibit J at 243-244.

The substance of thentire record was erased and new entries we
fraudulently made during this litigation. This record, label@ther
Medications”is supposed to set out Johnson’s history of using

antidepressantgntianxiety and other related medications. Johnsagn

not only deletedhe entriesiext to each of the medications which

would have revealed she had beamtleast six of these medications
from 1998 to 2007. She then added entries indicating that she had

been on many of these medications during deploymstead and
affirmatively stated No medication prior to deployment Dec2010-
June 2011.”SeeExhibit J at 237-24 1.

10

Johnson deleted the note next RII'SD' that state$physical abuse

as a child and circled symptoms under Depression and PTSD not

previously indicated by Dr. HaydeSeeExhibit J at 245-246.

11

Johnson deleted her weight and all entries undergffect’ column
regardingpast psychiatric medicationSeeExhibit J at 249.

12

Johnson erased the entry “mom has BPD [borderline personality
disorder]” under Family History” Johnson deleted the entire entry
under ‘GeneralDescription of Home, Family & Childhood” and

subsequently wrote the word “happg’that space. She also created a

new entry by circlingsexual abuseand writing“child” next to it.
SeeExhibit J at 251-52.

13

10

Johnson deleted the entry that says “husband drug abuser” and
anevaluation of High” in the CategoryEstimate Intellectual FN.

14

11

Johnson erased the qualiffdRIO’ meanind‘rule out” in front of
“PTSD; essentially changing the Axis | diagnosis provided by Dr
Hayden.SeeExhibit T at 44. Johnson also wrote in the word “grou
after“weekly therapy as therecommended followap with a
therapist.

15, 21, 24

12, 15,
17

Johnson added an “Xiext to the*Very Difficult” choice in responsé
to Question Number 10 on each of the Patient Health Questionni
There wasio response to Number 1 0 on any of these document
prior to this recent insertion.

17

30

Johnson inserted the word “(grou@ter the entry to follow-up with

Aires.

~

D
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NancyDunn, LPC.

18

31

Johnson deleted the notation that says “mood & ell as her
weight from the upper portion of the record.

19

Johnson entirely removed the Patient Health Questionnaire com
onDecembeP?2, 2011 that indicates a score of’7.” Notably, Dr.
Hayden testifiedhat the threshold for depression is a” 19k
Exhibit T at 71 -72.

13

Johnson created a record statimgeight gain[,] switch to Wellbutrin
300 mq[,]gp therapy coritand then forged Dr. Haydesinitials. The
fabricated recorthen state$Pt called for Refills 4/3112.5ee
Exhibit J at 257-258.

22

Johnson removed document from records.

25

Johnson removed December 6, 2012 record statiaugcellate-ill”
from records.

26

18

Johnson removed”LAN- See Linda Bowman for therapy[,] NO m
changes.

27

19

Johnson removed®LAN- meet with Linda Bowman LCSW at
APA[sic].” Johnson also inserted additional check marks next to
symptoms under thiglental Status Exarsection, including falsely
indicating Dr. Hayden had selected (1) Depressed Mood and (2)
Concentration during his evaluation. Finally, she wroteRafer Dr.

Rinn” on the bottom of the record, that the patient should return in

“2” months and that factime with the patient wa80” minutes.
None of these entries exist on Dr. Haydeoriginal record.

Poor

28

Johnson removed a record for February 6, 2013 that indicated s}
“cancelledate’”

29

Johnson removed a record for March 11, 2013 that iredicat
“cancd ation.”

20

Johnson completely manufactured this March 17, 2013 record ar
forged Dr.Hayders initials. Johnsors falsified entry statest
called. Req refill. Statedverwhelmed. wants to reschedule.”

30

21

Johnson removed Dr. Hayden’s note under “Chief Complé#nat’
indicated“seeing Melissa Von LPC and getting EMDR at APS. Al
seeing AP$sychiatrist Dr. RosaShe replaced that entry with
“experiencingmigraines ... disturbed sleefshe also falsely
indicated that Dr. HaydeselectedDepressed Mood” under Mental
Status Exam. Johnson then era%edntinue EMDR at APS and
follow-up with psychiatrist therednd replaced with “Refer
EMDR.” Last, Johnson filled in a follow up time of “2 months”

despite the absence of any folleyw entry by Dr. Hayden.




II.  LEGAL ANALYSIS

The record establishes not only that Ms. Johnson provided Dr. Siebert with falsified
treatment recorddut also reveals that her counsel, Mr. Jortkited to certifythe plaintiff s
discovery response and thialed to investigate and corretis deficient and misleading
responseln light of Mr. Jordars failure to comply with his obligation under the discovery rules,
the Court finds it necessary to review the discovery obligations outlined in Rule &6itiora
to discussingo nature and limitations of this Colgtinherent authority to sanction litigation

misconduct.

A. Discovery Obligations Under the FRCP

Rules 26—37 of the Federal Rules of Civil Procedure govern the parties’ obligations
during the discovery process. Rule 26(g) reinforces the various discovery obkgatRules
26-37 through its certification requireme8eeFeD. R. Civ. P. 26, AdvisoryCommittee Note,
1983 Amendment'Rule 26(g) imposes an affirmative duty to engage in pretrial discovery in a
responsible manner that is consistent with the spirit and purposes of Rules 26 thrdudtul
26(g)(1) requires an attorneyor a party if proceedingro se—to sign their discovery response.
A party receiving an unsigned discovery submission may properly disregard fratseSee
FeED. R. Civ. P. 26(g)(2).

Merely signing a discovery submission, however, does not mean that a party has
complied with the certification requirement. An attorney or party has a dutRuyte26(g), to
perform a reasonable inquiry to determine whether a discovery responseistecand
accurateSeeFeD. R. Civ. P. 26(g)(1)see alsd=ED. R. Civ. P. 26 Advisory Committee Note,
1983 Amendment[T]he signature certifies that the lawyer has made a reasonable effort to

assure that the client has provided all the information and documents available hatrane t
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responsive to the discovery demand.”). “The duty to make a ‘reasonable ingjgmtisfied if
the investigation undertaken by the attorney and the conclusions drawn therefreasanable
under the circumstance$:tD. R. Civ. P. 26 Advisory Committe Note, 1983 Amendment.
This is an objective standarflee id Courts ‘mustimpose an appropriate sanction on the signer,
the party on whose behalf the signer was acting, or fottcertifications that violate Rule 26(g)
“without substantial justification.Fep. R. Civ. P. 26(g)(3) (emphasis added).

Further, the parties’ discovery obligations do not terminate after their initialissiion.
Rule 26(e)(1) requires parties to timely supplement their discovery res@otsdsclosures
upon learning that their response or disclosure is incomplete or incorrect, if thpartigas not
aware of the additional or corrective informati®eeFeD. R. Civ. P. 26(e)(1). The obligation to
“supplement disclosures and discovery responses applies whenever agpastyhat its prior
disclosures or responses are in sonagerial respect incomplete imcorrect.”Fep. R. Civ. P.
26, Advisory Committee Note, 1993 Amendment. The obligation to supplement “applies

whether the corrective information is learned by the chebty the attorney.See id.

B. Inherent Power to Sanction Discovery Misconduct

The Federal Rules of Civil Procedure are not the only authority availabledienra
courts to police the parties’ conduct durgtigcovery.Federal courts have inherent power “to
protecttheir integrity and prevent abuses of the judicial praté&isepard v. Am. Broad. Cos.,
Inc., 62 F.3d 1469, 1474 (D.C. Cir. 1998)ting Chambers v. NASCO, In&01 U.S. 32, 46
(1991)). The inherent power authorizesirtsto enter a default judgment, impose fines, award
attorneys’ fees and expenses, issue contengtioris, disqualify or suspend counsel, permit

adverse evidentiary inferences, and preclude the admission of eviSeeakat 147/5. A



court’'s“use of this power should reflect our judicial system’s strong presumptioiandé
adjudication on the mes.” Id.

To exercise its inherent power courtmustsatisfy the evidentiary standard applicable to
the sanctionSee id.at 1476-78. To dismiss a case or enter a default judgment, axirt
determine that lesser sanctiomsuld not deter ancemedy themisconductSee idat 1478-79.

With respect to the firsequirementthe burden of proof depends on the severity of the
sanction. Our Court of Appeals has subdividadcsions into two categoriegenal sanctionand
issuerelated sanctionSee idat 1478. Imposing penal sanctions requires a court to find by clear
and convincing evidence that the alleged misconduct occudreat. 1477. Penal sanctions
include dismissals, default judgments, contempt orders, awards of attormesysridihes. In
contrast, a court can impose issatated sanctions after finding by a preponderance of the
evidence that the alleged misconduct occurickcat 1478. Issueelated sanctions include
adverse evidentiary determinations and preclusion of evideh@#.1478. Second, a court
seekingo impose the ultimate sanctiohdismissalor entry of a default judgmentjustalso
“provide a specific, reasoned explanation for rejecting lesser sanctiohgsstioes, attorneys’
fees, or adverse evidentiamlings.” Id. at 1478see alsdNebb v. District of Columbid,46
F.3d 964, 971 (D.C. Cir. 1998) (“When sanctions are ordered under the court’s inherent power,
the need to consider less onerous alternatives stems from the intrinsic nesdtiréstraintin
using so powerful a weapon.”).

The D.C. Circuit has set forth “three basic justifications that support the usaro$sil
or default judgment as a sanction for miscondutebb,146 F.3d 964, 971 (D.C. Cir. 1998).
“First, the court may decide thtéte errant party’s behavior has severely hampered the other

party’s ability to present his casen other words, that the other party ‘has been so prejudiced by



the misconduct that it would be unfair to require him to proceed further in thechke.’
(quotingShea v. Donohoe Constr. C895F.2d 1071, 1074 (D.C. Cir. 1986)). “Second, the
court may take account of the prejudice caused to the judicial system whentytse par
misconduct has put ‘an intolerable burden on a district court by requiringuhtd@onodify its
own docket and operations in order to accommodate the deldy(quotingShea 795F.2d at
1075). “[F]inally, the court may consider the need ‘to sanction conduct that ispdistil to the
court and to deter similar misconduct in the fututéd. (QquotingShea 795F.2d at 1077).
Although there are distinct categories of penal and issue-related sancti@stiea
related sanction can operate as a penal sanction. For example, precluding theroalgfsou
evidence available in spprt of a dispositive issue operates as a dismissal, though it's nominally
an evidentiary sanctioikeeShepargd 62 F.3d at 1479. Accordinglg, courtshould keep in mind

the practical effect of itsanctionrwhen determining whethénatsanction is appropriate.

C. The Court Sanctions Plaintiff's Counsel

While BAE is highly critical of the conduct of Mr. Jordan, BAE hasdigctly asked
the Court to sanction the plaintiff's counsel. Nonetheldgsng the lengthy sanctions hearing

the Court repeatedly put Mr. Jordan on notice that his conduct may warrant sahatidrtse

* See, @., Sanctions Hr'g Tr. at 10-11 (The Coufitet me cut to the chase Mr. Jordan, because
I’'m losing patience here. Why shouldn’t | sanction you for, after being put onlédge; that

your client altered some documents and that those documents may have been prodaced to t
other side, you took no effort to ascertain whether those documents actually, that had been
forged or altered, had been given to the other side2’at 11 (The Court: “You took the ostrich
approach, it seems to me, and stuck your head in the sand, and, you know, hoped that it would
kind of all go away. Why shouldn’t | sanction you for that, why isn’t that the aecuiat of

what happened here®); at 12 (Mr. Jordan: “I did not ask counsel and | did not ask the doctor to
give me a copy of what medical records that she provided, that is true”; The ‘Godrtvhy
shouldn’t I sanction you for not having done that?”). Thus, Mr. Jordan had notice and an
opportunity to be heard before sanctions were imposedhanefore he was afforded due
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Court now concludes that Mr. Jordan should be sanctionddiliog to certify the plaintiff's
disclosure of her treatment records with Dr. Hayden and fondgtiti correct the plaintiff's
disclosure othe falsified treatment records. The Court addresses separately Mr. Jordan’s
conduct with respect to the May 14 and June 24 disclostifds. Johnson’sreatment records
with Dr. Hayden.

May 14, 2013 Disclosuref ®laintiff's Treatment Records

Mr. Jordan stated that on May 14, he “put in an envelope, without a cover letter” Ms.
Johnson’s treatment records with Dr. Hayden, and sent the records to BAEppl. 5t @. At
the sanctions hearing before this Court, Mr. Jordan stated that he did not retain atb@py of
submission or bates stamp the submisss@@Sanctions Hr'g Tr. at 7-8. Consequently, he did
not have any way of identifying the documettigt were producetb BAE when an issue arose
at a later timeAlso, because the documents were not accompaniaddrynal response, cover
letter or other memoranda, the Court finds that Mr. Jordan did not sign the Mscadery
response.

Thus, the Court concludes that the May 14 discovery response viblatédrdan’s
obligations under the discovery rulés; threeindependent reasons. First, Mr. Jordan did not
sign this discovery response. As Rule 2@gkes clear, counsel opeo separty is required to
sign their discovery response, and BAE could have properly ignored an unsigned discovery
response. ED. R. Civ. P. 26(g)(2).

Second, eveif Mr. Jordan had signed this response, certification would have been
improper because Mr. Jordan did not makginquiry—let alone a reasonabbme—before

sending the response to BAE. Mr. Jordan’s representations in the plaintiff's appositi

processSeeGREGORYP.JOSEPH SANCTIONS. THE FEDERAL LAW OF LITIGATION ABUSE 8§ 29(A)
(4th ed. 2008).
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establishes that he did not even inspect Ms. Johnson'’s treatment records beforelsemdong
BAE: “[Ms. Johnson] was also uncertain whether the copy oHayden’s medical records
mailed to BAE'’s counsel on May 14th was the original or the doctored vejisisfp.Johnson’s
counsel had not reviewed the records mailed to BAE’s counsel on Jurieabttieven if [I]
had, [l] would not have been able to determine what was or was not authentic, having seen none
of the records before.” Pl.’s Opp. at 5. Mr. Jordan’s failure to inspeatl,Ms. Johnson’s
treatment records violates the certification requirentee¢FeD. R. Civ. P. 26, Advisory
Committee Note, 1983 AmendmdiiT|he certification duty requires the lawyer pause and
considerthe reasonableness of his request, response, or objgaonphasis addedTounsel
does not have to suspect ill motives on the part of their client to question whether ardiscove
response may simply be incomplete, as opposed to untruthful. This understanding is supported
by rule’s focus on the completeness of discovery submisssaes.e.g.FeD. R. Civ. P.
26(9)(1)(A) (“[W]ith respect to a disclosure, it is complete and coagof the time it is
made.”) This is also consistent with Comment 2 of Rule 3.4 of the District of Columbia Rules of
Professional Conduct: “[T]o the extent clients are involved in the effort to comitiydvgcovery
requests, the lawyer’s obligations are to pursue reasonable efforts to hasdoztiments and
other information subject to proper discovery request are producedRIDT OFCOLUMBIA
RULES OFPROF L CONDUCTR. 3.4cmt. 2(2007)°

Third, and assuming again that Mr. Jordan had signed the May 14 response, Mr. Jordan

violated his duty under the rules by not even retaining a copy of the documents he produced to

® The reference to June 14 appears to be a typo and shstglddread May 14.

® |t is significant that Comment 2 of D.C. Rules of Professional Conduct mirrorm€on? of
the Model Rules of Professional Condwtceptor the addition othis sntence. Thus,
members of this Bar believed it was especially important that its lawgerseasonable efforts
to ensure the completeness of their discovery responses when involving theiirclibats
discovery process.
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BAE. Without a copy of the documents, Mr. Jordan was unable to monitor the progress of
discovery, owerify the completeness and authenticity of the documents being produced should
an issue arise later, which was the case 1&# .JOHN KIMPFLEN ET AL., FEDERAL PROCEDURE
LAWYERSEDITION § 26:639 (2007) (“An attorney representing a party in connection with a
request for the production and inspection of documents pursuant to Fed. R. Civ. P. 34 has an
obligation to verify that his or her client has produced the documents requestadiuather
obligation to insure that records are kept indicating which documents have been produced.
Failure to comply with these duties has been characterized as careless arshblexand has
resulted in the imposition of sanctiong(€jting Petroleum Ins. Agency, Inc. v. Hartford Accident
& Indem. Co0,106 F.R.D. 59 (D. Mass. 1985)

Mr. Jordan cannot justify his actions by citing the need to proceed with haste. T
plaintiff and her counsel had been aware since April 4 that Dr. Siebeatisi@ation of the
plaintiff was scheduled for May 1SeeDefs.” Mot. Ex. D at 1. If the plaintiff and her counsel
decided to wait until the day before the examination to send the requested documenshé¢hen s
it—but a party cannot create an urgent situation by their own procrastination and eéheteft
that the urgent situation justifies their noncompliance with their discovery pbhgaln short,
the Court finds that Mr. Jordarfailure to certify the plaintiffdViay 14 discovery responses
withoutany justification, let alone a substantial justification.

June 24, 2013 Disclosuré Blaintiff's Treatment Records

By May 15, BAE had received two copies of Ms. Johnson’s treatment records with Dr.
Hayden. BAE received one copy in the mail from Mr. Jordan, and another copy from Ms.
Johnson the day of Dr. Siebert’s examination. Defs.” Mot. at 5—6. According to the paintif

opposition, on June 14, Ms. Johnson informed Mr. Jordan that she had falsified her medical
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records. Pl.’'s Opp. at 5. She also told Mr. Jorthanbshe was unsure whether either of the prior
two sets of documents produced to BAE were “the original or doctored verkion.”

At this point, Mr. Jordan had reason to believe that the medical records he had previously
produced to BAE were not authentic documents. Under Rule 2q@)(he had a duty to
correct the prior productiokeeFeD. R. Civ. P. 26(e)(1)(A)stating that a party who has
responded to a “request for production” must supplement its responsenely ‘manneif the
party learns that in some material respect the disclosure or response id@tea@nmcorrect,
and if the additional or corrective information has not otherwise been made known to the other
parties during the discovery process or in writijngdad Mr. Jordan retained copies of the
documents that were previously produced to BAE, he could have compared those documents
with an authentic copthe plaintiff later received from Dr. Hayden. Having failed to retain
copies,Rule 26(g)(1) imposed a duty to make a reasonable inquiry to determine whether his
prior production included authentic documents, or falsified ddeaeD. R. Civ. P. 26(g)(1).
Mr. Jordan did not satisfy his duty to make a reasonable inquiry, nor did he satfiyyhis
correct theprior production.

“The duty to make a ‘reasonable inquiry’ is satisfied if the investigation ukdertsy
the attorney and the conclusions drawn therefrom are reasonable under thet@imcesh§EeD.
R. Civ. P. 26, Advisory Committee Note, 1983 Amendment. Even if Mr. Jordan could plausibly
claim that he did not have any reason to question the accuracytiddtraent recordseing
produced to BAE on May 14he circumgances were differenthen Mr. Jordan sent Ms.
Johnson'’s treatment recortdsBAE on June 24. On June 14, although Ms. Johnson claimed that
she was uncertain whether she provided Dr. Siebert with a falsified copy, she dg$ ¢okfie

Jordan that she had falsified sotreatment records withiDHayden. Yet far from making a
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reasonable inquiry as to whether those falsified documents had actuallgrbdaced, Mr.
Jordan continued to isolate himself from the discovery process; he instructed Ms. Johnson
obtain the original medical records from Dr. Hayden, which Mr. Jordan then faw@ar8AE.
Pl.’s Opp. at 5-6; Pl.’'s Opp. App. In fact, Mr. Jordan’s Memo to File dated June 14, 2013,
which was attached as Appendix A to the plaintiff’'s opposition, indicates that MrnJorda
believed that Ms. Johnson likely gave Dr. Siebert a falsified copy on May\terf she met
with Dr. Seibert, she believes that sie/e him the original, not the edited version, not matter
[sic] how embarrassing and hurtful, butesirful that she may have given him her edited copy.
She cannot find the original records so it is likely that is what happéngdhe is not certain.
Pl.’s Opp. App. A (emphasis added). In light of Ms. Johnson confessing to falsifying her
treatment reards and Mr. Jordan having reason to believe Dr. Siebert possessed a falsified copy,
the Court finds Mr. Jordan’s failure to inquirareasonablg Furthermore, th€ourt findsthat

Ms. Johnson'’s representations to her counsel and to the Court at thensamearing that she

" The following exchange between the Court and Mr. Jordan regarding the June 24 dis€losure
Ms. Johnson’s treatment records is illustrative of the Court’s frustration witddvban’s

continued passive involvement in the discovery proaéissbeing put on noticthatthe

plaintiff may have submitted falsified treatment records to BAE:

The Court: How did you make suresthwere the original records?

Mr. Jordan: Because | told her to get them, tell Dr. Hayden what she had done, anch get the
me, and | had never seen these records.

The Court: How did you know that she didn’t alter them again?

Mr. Jordan: 1 don't, | don't.

The Court: Then why didn’t you get them yourself, then, when you knew that—if you send her
to get them that she might alter them, why didn’t you send someone there dirgetiyrem

from Dr. Hayden.

Mr. Jordan: | should have gone to Alabama and asked him for the records. But when dhe calle
me—

The Court: You could have him mail them to you directly.

Sanctions Hr'g Tr. at 13.
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was unsure whether she provided Dr. Siebert with an original or falsifiedocolghay 15were
not credible. A review of Ms. Johnson’s deposition testimony demonstrates that shin&new
she provided Dr. Siebert with falsified docurteeSeePl.’s Dep. 257-58 (Defs.’ Mot. Ex. 3).

The Court also concludes that the June 24 discovery response violated Mr. Jordan’s duty
to correct under Rule 26(e)(1)(A). The obligatiorittmely” supplement and thus correct
discovery obligations applies when the “disclosure or response is incomplete orcneordef
the additional or corrective information has not otherwise been made known to the other parti
during the discovery process oarwriting.” FED. R. Qv. P. 26(e)(1)(A).

The Court concludes that sending a supplemental response approximately aaveek af
learning of the prior deficiency is arguably timely under the circumstaHoegever a prior
disclosure or response has not beamected unlesand until the “corrective information has ...
been made known” to the other paitty. Consequently, it is inconceivable why Mr. Jordan
believed simphattachinganother copy oMs. Johnson’s treatment records to a letter addressing
unrelated discovery issuesdtrected” the prior disclosur8ending more documertts BAE—
without noting the significance of the second set of documestaet a “correction” because it
failed to make “known” to BAE the “additional or corrective informatidd.’Indeed, the Court
finds, based on BAE’s motion and trepresentationsf BAE’s counsel at the sanctions hearing,
that BAE was unaware of the significance of Jnee 24 attachment at the time of production.
BAE asserted in its motiomat, “[a]t first glance, the newhproduced records merely appeared
to be an un-redacted copy of the records previously provided to BAE Systems and D, Siebe

with the sole addition of a June 18, 2013 treatment record.” Defs.” Mot. at 9—10. Because Mr.

8 Q: This document, ma’am, you completely created it yourself, didn’t you?
A: Yes, | did.
Q: And you tried to pass it off to Dr. Siebert as having been prepared by Dr. Hagh&n, r
A: | gave him the wrong set of documents, and it was wrong.

16



Jordan’s June 24 discovery response did not withdraw the prior May 14 production or otherwise
alert BAE that it possessed a falsifi@aauthentic copy of Ms. Johnson’s treatment records, Mr.
Jordan did not fulfill his obligation under Rule 26(ejf)to correct his prior discovery

response.

Mr. Jordan rejoins with the excuse that he did not want to apprise BAE of the
“possibility” that Ms. Johnson provided them with falsified recpsiisce he was not certain that
falsified records had actually beproduced. This excuse simply doesn’t cut it. Mr. Jordan
should have kept copies of his discovery submissions to BAE, and he shoulshtes/stamped
the production. He did neitherlf he had performed these basic litigation tasks, he could have
comparedhe treatment records previously sent to BAE withatlignenticrecords. This would
have removed all doubt as to whether Ms. Johnson provided Dr. Siebert with falsified records.
Or, in light of the fact that Mr. Jordan did not keep bates-stamped coples mhintiff's
discovery responses, Mr. Jordan could have asked BAE'’s counsel for a copyredtiment
recordgthat he and the plaintiff initially produced to BAE, and then compare this copy to the
authentic records. Again, this course of action would have removed all doubts as to wisether M
Johnson provided falsified records. Notwithstanding his sloppy practices of May 14riém J
could have performed this due diligence. He simply chose not to do so.

In any event, it is not the duty of this Court to provide legal advice to counsel as to how
to fulfill his discovery obligations under Rule 26. Whatever method Mr. Jordan chose to fulfill
his obligations, he was required—in some form or fashitmdetermie whether there were

deficiencies in the prior discovery response and, if so, make counsel for the defandaadf

® Mr. Jordan represented to the Court that, althoughypisally his practice to keegopies of
discovery submissiortbathe sends to thether party, helid not do so on this occasion and has
not been consistently adhering to this practice during this litigébieeSanctions Hr'g Tr. at+4

8.
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these deficiencies. As noted above, if not for tbain diligence, the defendants’ counsel would
not have been aware that Ms. Johnson altered the treatment records initially gotodBIBE .
Because the plaintiff's supplemental response failed to inform the defenmtantsel that the
initial response was deficient and provide them with the corrective informatioyghlesiental

respons was deficient as a matter of law.

D. Determining the Appropriate Sanctions

The Court finds by clear and convincing evidence that Ms. Johnson produced to BAE a
falsified copy of her treatmen¢cordswith Dr. Hayden The Court also finds by clear and
convincing evidence that Mr. Jordan failedcertify and correct this production. Having made
this evidentiary finding, the Court is authorized to impose both penal andredatedt sanctions.

The parties agree that the Court should sanction the plaintifihéytlisagree on the
type of sanction the Court should impose. BA#Eally requested the following sanctions: (1)
“exclusion of all evidence of and damages for Plaintiff's alleged mentahheaiditions and
treatments”(2) “if summary judgment is denied and a trial conducted, an adverse inference
instruction and that BAE Systems’ the ability [sic] to cross examine Plaintdfdety her fraud,
destruction and actual mental healthisgtand(3) “monetary sanctions, including attorneys’
fees.”Defs.’ Replyat 12-13. At the sanctions hearing, BAE atsally requestethe Courtto
dismiss the plaintiff's complainBeeSanctions Hr'g Tr. at 122—-23.

Plaintiff suggests the followinganctions: (1) “[MJ.Johnson be required to appear for
another psychiatric examination by Dr. Siebert, at a time and place of his mooéEn2)

“[Ms.] Johnson be required to reimburse BAE for Dr. Siebert’s time and expensedhicure-

examining Johnson'(3) “Dr. Siebert’s medical report not be required until 30 days after his
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second evaluation of Johnson has been complgi@d™Discovery be extended for 30 days from
the date of the entry of the sanction ofdand (5) “[Ms] Johnson be fined $250.00 for the
disruption of the court’s scheduling order and hearing docket.” Pl.’s ®pp. a

For the reasons discussed below, the Court concludes that dismissal and dedlncti
equivalent are not appropriate. Instead, the Cawidrds BAE attorneysgées and costs, finds
that an adverse inference instruction is appropriate, and imposes additional distdigations
upon the plaintiff and her counsel.

i Dismissal is Not Appropriate

As our Court of Appeals has explained, dismissal or entry of default is inappropriate
absent a reasoned explanation why lesser sanctions would not deter and reméstotiatuct.
Shepard 62 F.3d at 1478—7®efendants’ counsel requestédring the sanctions hearing that
the Court shouldismissthe plaintiff'scomplaint. Althougtthe plaintiff's conduct was
egregious, the Court believes dismissal is not appropriate.

In support of its request for dismissdle defendants rely principally upofoung v.

Office of the United Stateg®ate Sergeanta#rms217 F.R.D. 61 (ID.C. 2003)'° Defendants’
pleadings also cit8late v. Am. Broadcasting Cp2013 U.S. Dist. LEXIS 5761(D.D.C. Apr.
23, 2013). Both cases differ factually from thesconduct in this litigation.

The most significance difference betweérungand the matter before this Court is that
the offending party ity oung‘willfully failed to comply with two separate court orders requiring
production of her medical record&/bung 217 F.R.D. at 66. In contrast, the instarationis
this Court’s initialinvolvement in the parties’ discovery frahhis is not to say that aart’s

prior involvement in a discovery dispugerequired before dismissing a case, but the grave

19 Defendants citetf oungwhen orally requesting the Court to dismiss the plaiatifdmplaint
at the motions hearing.
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nature of dismissal dictates that it will often be prudenafoourtto put a party on notice before
imposing the ultimate sanction of dismissal.

In addition, the court itYoungfound clear and convincing evidence of witness
tampering, and also found that the plaintiff “specifically asked [her] psyishiaot to send any
of her medtal records to her lawyerdd. (emphasis in originalHere, in contrast, Ms. Johnson
has not instructed Dr. Hayden, her primary physician, not to send any of her mezheds rto
her counsel, Mr. Jordan. Nor have the defendaatmed that MsJohnson tampered with any
witnesses or instructed Dr. Hayden, or any other physician, to disregaef¢hdanhts’
subpoenas.

The misconduct at issue here also differs from the miscond&late Although it is true
that the ourt in Slatestated that “fabrication” of evidence “could very well ... qualify as a basis,
in and of itself, to dismiss this cas&late 2013 U.S. Dist. LEXIS 57617, at *61, the court
identified several other instances of misconduct that supported the court'srdéxidismisshe
plaintiff's suit. For example, the court stated that “the plaintiff has made numero
representations to the Court that are diametrically at odds with the docunerdinyce present
in the record.’Slate 2013 U.S. Dist. LEXIS 5761 At*65. The court also cited aburse of
conduct” that “includes, but is not limited @) attempting tdraudulentlycollect evidence; (2)
producing discovery documents in a soiled envelope that had the strong odor of exd@ment;
improperly videotaping his own deposition testimony; and (4) producing voluminous ambunts
irrelevant and misleading material§late 2013 U.S. Dist. LEXIS 57617, at *67—68.

In this litigation, as discussedbove, the Court does find that somévist Johnson’s
representations during the sanctions hearing were not credible; howevesuth@a&s not

concluded that Ms. Johnson made repeated misrepresentations to this Court throughout this
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litigation. Furthermore, this discovery misconduct here has not involved the kind of “ocburse
conduct’that was present i8late

Moreover, the court’s reasonsStatefor declining to impose lesser sanctions are also
significant. Among these reasons, the court concluded that “the fact that thif daint
proceedingpro seis a strong indication that he would be unwilling or unable to pay any
monetary sanctions leveled agaihsh, and of course he cannot be punished with a suspension
or revocation of his license to practice because he has none. Thus, such sanctiorkebréounli
be effective in adequately deterring and punishing the plaintiff's miscon@late 2013 U.S.
Dist. LEXIS 57617, at *75. The Court also notes that the plaint¥founghad been proceeding
pro seafter her lawyers withdrew from the caSee Young217 F.R.D. at 64. Here, Ms. Johnson
is not proceedingro se and the Court finds that a combinatiorsahctonswill sufficiently
deter and punish her misconduct.

The Court findghatthe discovery misconduct Richardson v. Union Oil Co. of
California, 167 F.R.D. 1 (D.D.C. 1996 moreanalogous tohediscovery misconduct here. In
Union Oil theplaintiff claimed that her husband’s death was caused by exposure to chemicals
contained in products produced by Defendant Unionl@ibt 1-2. Thus, a central issue was
whether the products contained a sufficient quantity of the chemical benzewe ttahaedib
death.See idIn response to the plaintiff's discovery requests, #fertlant—on two separate
occasions—“deleted all refereces to [test results at one of trefehdant’s refineries] and
removed a document heading entitled ‘Volume Percent’ at the top of the document whigh woul
have alerted any knowledgeable reader that the document had been re@aetddat 2. As a
result,the defendant’sliscovery misconduct would hadeprived the plaintifbf information

critical to establishing the causal caction between her husband’s death and the defendant’s
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products, and thelaintiff likely would not have been able to establish liability through other
evidenceSee idat 5 (“While Plaintiff is correct that her case would have been seriouslyt (if no
fatally) weakened by the incomplete and inaccurate data submitted by Deféhddact is that
that did not happen, and therefore Plaintiff was not hafnécde court awarded attorneys’ fees
and expenses, precluded the defendant from presentingVadgnce or argument that there was
insufficient benzene in [its product]” to cause the disease that the pldiegigsresulted in her
husband’s death, and permitted the plaintiff to present evidence “relating tofémel®#’s
document alteration andisrepresentations to the Coluisee id.

Defendants attempt to distinguistmion Oil by arguing that heré[Ms.] Johnson has not
only altered documents, she has destroyed them, repeatedly lied, and obstructedAE’'Sy
ability to learn what shouldave been basic and immediately provided informatibefs.’

Reply at 13Defendants fail to appreciate that this is the type of misconduct that wast imesen
Union Oil. Furthermore,d the extent thdefendants’ claim that Ms. Johnson “destroyed”
documents suggests thhe defendantwill forever be without information that was once
available theyoverstate the prejudice they have suffered. Defendants correctly statethat th
record indicates Ms. Johnson believed, inexplicably, she possessed the only copies of her
treatment records with Dr. Hayden and, consequently, belielesiroying her copy removed

all traces of this evidence. Despite Ms. Johnson’s intent, however, the originehhnedords
werestill available andhe defendantsave in fact received a copy of these records. Ms.
Johnson’s intent, though reprehensible, is not a sufficient basis to impose disnassaheon
for misconduct thatvarrants lesser, tlugh sufficiently severe, sanctions.

Furthermore, irnion Oil, as here, counsel “learned of the discovery misconduct and

obtained the accurate data well in advance of'tiaalgd therefore their “ability to present her full
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case to the jury was not compromised in any waion Oil, 167 F.R.D. at 5TheUnion Ol
coutt also acknowledged th#te plaintiff's case “would have been seriously (if not fatally)
weakened” absent their diligence, but concluded that her counsel’s diligeneatpckthis from
occurring.The diligence of BAE’s counsel also prevented the same prejudice here.

Finally, dismissal is not warranted for another reason. After “ ‘Gliimg] the scales’”
to determine whethehe severely penal nature of dismissal “corresponds to [Ms. Johnson’s]
misconduct,” as required by our Court of AppeateShepard62 F.3d all479,the Court
concludes that it does not. Plaintiff's misconduct, though egregious, contaminates datythe
in support of her damagekaim. As BAE concedes, “[Plaintiffjgdiscovery abuses and lies do
not directly pertain to the issue of liabilitypl.’s Mot. at 21. Thus, at this stage of the litigation,
the plaintiff’'s discovery misconduct has not tainted her theory of liability, and therefore
dismissal of her case is not commensurate with her misconduct.

ii. Excluding Emotional Damages Evidence is Not Appropriate

Defendants ask this Court to impose the “isslated” sanction of “exclusion of all
evidence of and damages for Plaintiff's alleged mental health conditions amnokinea’Defs.’
Reply at 1213. The Court finds thatithsanction is the functional equivalent to dismissal
because the damages element opla@tiff's remaining claims depends almost exclusiwaty
the jury finding that the plaintiff suffered emotional harm. For the reasonssdist above,
however dismissal is inappropriate.

The Court appreciates the defendants’ concern that the plaintiff cannottbd tous
produce all responsive documents and identify information regarding her prioafrtesiory.
SeeDefs.” Mot. at 22-23. The Court finds that the plaintiff has been evasive, manipulative, and

hardly credible during the sanctions hearing before this Court. NevertheleSsuttteoncludes
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that the appropriate sanction is to inform the jury, through an adverse inferenceiorstnic

the plaintiff’s manipulation of the evidence. Furthermore, the defendants do nobhalyedn

the plaintiff’'s representations and discovery responses to reconstructdiealrhestory. They

can continue to subpoena and thus rely on third parties, which in turn should lead toaddition
and completéenformationabout the plaintiff's medical history

iii. Appropriate Sanctions and Orders

(1) The Court admonishd3aintiff and her counsel that afyrtherincomplete or
misleading discovery responses will result in severe sanctions, includergiplty dismissabf
her claimsand referral to disciplinary authorities.

(2) The Court ORDER$atBAE is entitled to an adverse inference instruction. A
sample instruction is attached to ttMemorandum Opinion and Order.

(3) The Court ORDER®atMr. Jordanis to (i) completelymanage and control further
document production and conduct all communications with any third parties regardmgedysc
and (ii) directly retrieve all documerft®m third partiesn the future. Further, the Court
ORDERSthat Mr. Jordan is to perform both obligations without using Ms. Johnson as an
intermediary.

(4) The Court ORDER$hatDefendants are entitled &bl their attorneys’ fees for time
specifically spent investigatinte fraudulent documents provided Blaintiff to Dr. Siebert
from May 15, 2013 up until July 11, 201Rurther ORDERED thdtom July 12, 2013 to Jy

15, 2013, the three days Blaintiff’'s depositionDefendantsare entitled td0% of their

attorneys’fees. The Court concludes that approximately 10®lantiff’'s deposition was
devoted to questiang Plaintiff regarding the fabricated evidenddae allocation for payment of

the attorneys’ fees is as follows:
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e From May 15 to June 14, Ms. Johnso®@RDEREDto pay 100% of the fees.
e From June 15 to July 11, Ms. Johnso@RDEREDto pay 75% of the attorneys’ fees
and Mr. Jordan iI©RDEREDto pay 25% of the attorneys’ fees. Mr. Jordan is
ORDEREDt0 pay 25% because of his failure to correct the falserasiéading
production.
e From July 12 to July 15, of the 10% of attorneys’ fees to whichefendants are
entitled, Ms. Johnson SRDEREDto pay 75% of the attorneys’ fees and Mr. Jordan is
ORDEREDt0 pay 25% of the attorneys’ fees. Mr. Jorda®@RDEREDt0 pay 25%
because of his failure to correct the false and misleading production.
(5) ORDERED thaDefendants are entitled to recoup Dr. Sieberesfée the time spent
examining Plaintiffon May 15. Ms. Johnson ®RDEREDto pay 100% of the fees.
(6) ORDERED thaDefendants are toraft an interrogatorgnddocument request
regarding Ms. Johnson’s past mental health history and medications. Plaimigftegatory
response must be signed by Ms. Johnson, and Mr. Jordan must prepare and sign the response to
the document requedilr. Jordan must submit his response to the document raquesirmat
substantially simildf* to that in Bender'&ederal PracticEorm Na 34:10,see8 MATTHEW
BENDER, BENDER S FEDERAL PRACTICE FORMS, Form No. 34:10 (2013, and he must bates
stamp all documents produced henceforth and include the bates numbers in the signeal respons
The Court further ORDERS that the responses to the interrogatory and the aiocume
requesshallincludeall responsive documents, regardless of whe®teintiff has previously

produced the document. Further, Blaintiff is ORDEREDto identify the documenthat were

1 Bender’'s Form 34:10 does retpresslyrequire bates numbers, but Mr. Jordan must include
bates numbers in his response.

12Bender’s Federal Practice Forms are available in the District of Columisiait@ourt

Library and through LexisNexis.
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not previously produced; if Plaintiff is uncertain whether a document has been psevious
produced, she should inforthe defendants

Further ORDERED thahe parties meet and confer in an attempletiermine the
amount of attorneys’ fees owed by Ms. Johnson and Mr. Jolfdae parties are unable to
resolve the issue, by no later than December 13, BAB,shall prepare and file a report
detailing therelevant attorneys’ fees, and the Court will determine the appropriate amount of
attorneys’ fees. The parties shallrdafter appear for a hearing on December 20, 2013, at 9:30

A.M. to set dates for a Pretrial Conference and for trial.

SO ORDERED.

[l. CONCLUSION

Forthe foregoing reasons, BAE’s Motion for Sanction6 RANTED IN PART and

DENIED IN PART .

Digitally signed by Judge
3 Robert L. Wilkins
& @\ DN cn=Judge Robert L.

@ Wilkins, o=U.S. District

B Court, ou=Chambers of
&) Honorable Robert L. Wilkins,
email=RW@dc.uscourt.gov,
c=US
Date: 2013.11.27 17:20:29
-05'00"

SO ORDERED.

Date:November 27, 2013

ROBERT L. WILKINS
United States District Judge
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Court’s Proposed Adverse Inference Instruction

Evidence has been presented during theitriatatingthat the Plaintiff falsified some of
her malical records during the discovery period leading up to this trial, and that she provided
these falsified records to the Defendant’s expert witness, Dr. Salbartg his examination of
her prior to this trial. In addition, evidence has been introduwtdatingthat the Plaintiff
provided false or misleading information about her medical and mental healtly tosbor
Seibert during his examination of her prior to trial, and that the Plaintiff providesl dal
misleading testimony when questioned endath about these matters prior to this trial. To the
extent that any of these matters are in dispute, it is your duty to find wheratthkes.

As a result, | instruct you that you may, but are not required, to find that: 1)ih&fPI
has fail@l to fully and completely disclose her medical and mental health history to the
Defendant, and 2) if the Plaintiff has failed to make such a full and completesdisg|that the
Defendant could have found more evidence that would have been unfavothkel@taintiff
about her medical and mental health history. Furthermore, if you find by cleao@mndang
evidence that the Plaintiff provided false testimony, while under oath, about tieahznd
mental health history prior to this trial, then I instruct you that the Plaintiff's tesyirabout
those matters during this trial should be considered with caution and scrutinizedre&ith c

SeeStender v. Vincen®2 Haw.355, 992 P.2d 50 (2000); D.C. Std. Civ. Jury Instr. No.

3-6; D.C. Std. Crim. Jury Instr. No. 2.206.
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