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U.S. Department of State
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MEMORANDUM OPINION *

Plaintiff Nicole Ricci (“Ricci”) is currentlyemployed by the U.S. Department of State as
a Foreign Affairs Specialist in the Office of Marine Conservati&hebrings this action against
John F. Kerry in his official capacity as Secretary of State, assertingsalaider Title VIl of the
Civil Rights Act of 1964 (“Title VII"), 42 U.S.C. §§ 2000ef se: Ricci claimsthat shewas
the victim of sexbased harassmerand shefurther claims that after she complained abotltis
allegedharassmentier supervisors dhe StateDepartment begasubjecting her to a retaliatory

hostile work environment.The caseis presently before the Court on tBgate Department’s

! This unpublished memorandum opinion is intended solely to inform the parties and any

reviewing court of the basis for the instant ruling, or, alternatively, $stam any potential

future analysis of thees judicata law of the case, or preclusive effef the ruling. The Court

has designated this opinion as “not intended for publication,” but this Court cannot prevent or
prohibit the publication of this opinion in the various and sundry electronic and legal databases
(as it is a public document), atlis Court cannot prevent or prohibit the citation of this opinion

by counsel.Cf. FED. R. APP. P.32.1. Nonetheless, as stated in the operational handbook adopted
by our Court of Appeals, “counsel are reminded that the Court’s decision to issue hlistepu
disposition means that the Court sees no precedential value in that disposition.” Buit. Cir
Handbook of Practice and Internal Proceddi@$2011).

2 Ricci originally sued former Secretary of State Hillary Clinton, but uponficmation,

Secreéary Kerry was automaticallgubstituted as the named defendar8eeFeD. R. Civ. P.
25(d). Insofar as Secretary Kerry is named in his official capacity only, the @alurefer to
the defendant as the State Department, or Stateimplicity’s sake
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Motion for Summary Judgment (Dkt. No. 28nhd Ricci’'s Motion for Preliminary Injunction

(Dkt. No. 26). Upon consideration of the parties’ briefing, the entire record in this actobn, a
the arguments of counsel during the hearing, the Court concludes, for the reasons that follow
that the State Dep#ment's Motion will be GRANTED and that Ricci'sMotion will be
DENIED. For purposes of this ruling, the Court will assume the reader is familiar with the

factual assertions and arguments advanced by the parties and will not reeitagdioshere.

ANALYSIS
A. The State Department’sMotion for Summary Judgment
1. Standard of Review

Summary judgment is appropriate when the moving party demonstrates that there is no
genuine issue as to any material fact and that the moving party is entitled tonudgraematter
of law. FED. R.Civ. P.56(a);Anderson v. Liberty Lobby, Ine@l77 U.S.242, 247 (1986)Moore
v. Hartman 571 F.3d 62, 66 (D.C. Cir. 2009). To establish a genuine issue of material fact, the
nonmoving party must demonstratéhrough affidavits or other competent evidengep. R.
Civ. P. 56(c)(1>—that the quantum of eviden¢es such that a reasonable jury could return a
verdict for the nonmoving party.Steele v. Schafeb35 F.3d 689, 692 (D.C. Cir. 2008) (quoting
Anderson 477 U.S. at 248). While the Court views all facts in the light most favorable to the
nonmoving party in reaching that determinati&eyes v. District of Columbja&872 F.3d 434,
436 (D.C. Cir. 2004), the nonmoving party must nevertheless provide naorédtscintilla of

evidence” in support of its positioAnderson477 U.S. at 252.

2. The Scope of Ricci’'s Claims

At the outset, the Court notes thiaé tprecisenatureof Ricci’'s claims has been a subject
of some confusion. Through her Complaint, Ript#d two counts:“Count I' is captioned

2



SUMMARY MEMORANDUM OPINION; NOT FOR PUBLICATION
IN THE OFFICIAL REPORTERS

“Denial of Career Ladder Promotion, Sexual Harassment, and Continuing Hdsbitke
Environment,” seeDkt. No. 1 (“Compl?) at 11 419), and Count I is entitled “Retaliation and
Continuing Hostile Work Environmeyit(see id.f{ 2025). In substance, howeverottiginally
seemedhese twacourts were compised of several discrete claimader Title VII. Indeed, in
seeking summary judgment, the State Department treated Ricci’s claimg agparate causes
of acion—(1) denial of career ladder promotion based on gender; (2) hostile work environment
sexual harassment; (3) hostile work environment based on gendertaliation; and (4)
retaliation. h heropposition, Ricci did not really conteState’s characteration of her claims
but essentially just responded to makits arguments in turn.

During oral argument, however, Ricci’'s counsddrified that Ricci pursues twe-and
only two—claimsin this case(1) aclaim of hostile work environment based on gender, and
(2) a claim of retaliatory hostile work environmerih other words, Ricci does nobntendthat
any single incidentgives rise to an independent discriminationretaliation claim but thatthe
State Department’s pattern of conduct creatgdndefbased and retaliatory hostile work
environments With this understanding in mind, the Conrbvesto the merits of Ricci’'s two

claims.

3. Ricci's Gender-Based Hostile Work Environment Claim

The allegationshat Ricci marshals in support of heexbased hostile work environment
claim are thesdpllowing two instances oinappropriateoehavior byher secondine supervisor,
William GibbonsFly—one that took plae while on work travel inBellevue, Washingtorin
August 2009, and theecondduring a business trip tdew York Cityin November 2009-the
StateDepartment discriminatorily denied Riccicareesladder promotion to the GE3 level.

(SeeDkt. No. 3024 (“Pl.’'s MSJ Opp’'n’) at 13) (“Ms. Ricci has set forth a prima facie case of
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sexud harassment and hostile work environment for denial of promotion. After the hugging
incident in Bellevueand assault in New York, Ms. Ricci’'s promotion was deniet.These
incidentsrepresenthe sum total of the acts Ricci claims created a hostil& wovironment
based on her sexS¢e idat 1215).

The StateDepartment seeks summary judgment on this claim on several grounds. First,
State argues that Ricci's claim is barn@d statute of limitations groundsecause she failed to
timely exhaust her administrative remedieSecond Stateinsiststhat, even if timely, Ricci’s
claim fails on the merits becauger allegations do not rise to the level of severity or
pervasiveness necessary to sustain an acteradtile work environment claim, and because
Ricci cannot establish thahe underlying actsvere motivated by her gender in any event.
Finally, State invokes FaragherEllerth defense, rejoining that Ricci cannot pursue this claim
because she failed take advantage of tHatateDepartment’s procedures to prevent and correct
harassmentAgreeing with State’éirst argument, the Court does not reach the other two.

It is well settled that Title VII plaintiffs must timely exhaust their administrative déese
prior to bringing suit. See Stee)éb35 F.3dat 693; Harris v. Gonzales488 F.3d 442, 443 (D.C.

Cir. 2007). For federal employees, “[flederal regulations diacrimination claims that an

3 At all times relevant to this case, Mr. Gibbefyg served as the Director of the Office of

Marine Conservation (“OMC”). In August 2009, Ricci and Mr. GibbBhs traveled to
Bellevue, Washington as part of a U.S. delegation to thenNRatific Oean negotiations. Sge

Dkt. No. 371 (“Compiled Facts”) at 1 52). After socializing one evening at the hotel bar with
other colleagues, MGibbonsFly walked Ricci to the elevator bank and hugged her goodnight.
(Id. 1 53). According to Ricci, Mr. Giins+ly “grabbed, embraced [her] and pulled [her]
toward him and put his face in the cradle of her neck and inhaled and held [her] . . . . [She]
pushed him away and said goodnight and went upstaitd.”] 63). Subsequently, Ricci and
Mr. GibbonsFly were again on work travel to New York City in November 2009. While having
some drinks at the hotel bar one evening during the trip, Mr. GibBlgnapparently lost his
temper raised his voice, and used strong language that he admits was unprofeskiofi§l5g

58). According to Ricci, Mr. GibbonEly “pinned her against the couch; [and Is¢drted
shoving his finger into her chest, and shouting with spit flying from his moulth.’J £8).

4
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employee does not first bring to the attention of an agency’s EEO counsior farty-five
days of the alleged conductVickers v. Powell493 F.3d 186, 198 (D.C. Cir. 2007) (citing 29
C.F.R. 88 1614.105(a), 1614.10%& alsoBroderick v. Donaldsg37 F.3d 1226, 1232 (D.C.
Cir. 2006). Dismissal is required when a plaintiff fails to exhghstr] administrative remedies
with respect to particular clainis. Ndondji v. InterPark, Ing.768 F. Supp. 2d 264, 27
(D.D.C. 2011) (citingRann v. Chap346 F.3d 192, 1995 (D.C. Cir. 2003)) Here, State argues
that Ricci failed taimely exhaust her administrative remedies because all of the alleged conduct
giving rise toher sexbasedhostile work environment claim occurred more than 45 days before
Ricci first contacted an EEO counselor on April 21, 2010. The Court agrees.

To begin with, Ricci does not dispute that her contact with an EEO counsefgpribn
21, 2010 constitutes th@perative contact for exhaustion purposeSeePl.’'s MSJ Opp’n at 9)
(“On April 21, 2010, Ms. Ricci included all of [her] complaints in her contact with an EEO
counselor’)? Instead, Ricciresponds without any meaningful analysishat hostile work
environment claims “are not judged under the filing standard for singldemicclaims.” Id. at
12). This, of course, isrue. Under the Supreme Court’'s decision National Railroad
Passenger Corp. v. Morgaso long as one act contributing to a hostile work environment
“occurs within the filing period, the entire time period of the hostile environmeay be

considered by a court for the purposes of determining liabilitdrgan 536 U.S. 101, 117

4 In particular, Ricci doesot arguethat her January 2010 comuamications with Jennifer

DeHeer, an Attorney Advisan the Office of Civil Rights sufficed to exhausher Title VII
claims SeeDkt. No. 23 (“Def.’s MSJ Mem.”at 6:9). Even if Ricci were contendingtherwise,
since she completely failed to respond to the State Department’s arguoatesting this
potential theory, eeid. at 69), the Court would deem State’s argumecdsiceded by Ricci
SeeHopkins v. Women’s Div., Gen. Bd. of Global Ministrig84 F. Supp. 2d 15, 25 (D.D.C.
2003) (citing FDIC v. Bender 127 F.3d 58, 668 (D.C. Cir. 1997) (“It is well understood in

this Circuit thatwhen a plaintiff files an opposition to a dispositive motion and addresses only
certain arguments raised by the defendantpurt may treat those arguments that the plaintiff
failed to address as conceded.”).
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(2002)(distinguishing statute of limitations analysis as between hostile work envirboltaens
and discrimination claims premised on discrete incidese®) alsdSteele 535 F.3dat @1, @4
(applyingMorganto the 45eday exhaustion window covering federal employees). But contrary
to Ricci’s position, Morgans “continuing violation” framework finds no application here
becausall of the acts comprisinBicci’s genderbasechostile work environment claim occurred
well outside the 4%lay window preceding her EEO corttacThe Washington and New York
incidents took place in August and November 2009, respectiadyh severalmonths before
Ricci contacted an EEO counselor April 2010. SeeCompiled Facts at 4253, 5658).
Further,Ricci was informed as early &ctober 2009 that she would not be promoted to the GS
13 level, and, by her own admission, she understood that decision to be “definitive” by no later
than January 4 or 5, 204@more than three months prior to April 201®Geé id §T 3233, 37).
Since noe of these acts occurredthin the filing period, Ricci’s claim is timbarred.

Undeterred, Ricaleploys two arguments to avoid this result. Neither is persuasive.

First, Ricci invokes the doctrine of equitable tollingdur Circuit has “set a high hurdle
for equitable tolling,” permitting itsapplication “only in extraordinary and carefully
circumscribed instances.Commc’ns Vending Corp. of Ariz., Inc. v. FCZ65 F.3d 1064, 1075
(D.C. Cir. 2004) (quotingmithHayniev. District of Columbia 155 F.3d 575, 580 (D.C. Cir.
1998)). Generally speaking, a plaintiff “is entitled to equitable tolling onligefshows (1) that
she has been pursuing her rights diligently, and (2) that some extraordinargstance stood
in her way and prevented timely filing.Dyson v. District of Columbjar10 F.3d 415, 421 (D.C.
Cir. 2013) (describing this standard as “a weighty burden”urdgmgthe doctrine’s application
here, Ricci relies exclusively on the D.C. Circuit’'s decisioBawden v. United Statewhich

recognized that equitable tolling migapply “when complainants neither knew nor had reason
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to know about the limit,”"made “diligent but technically deficient efforts to act within a
limitations period,” orwere “misled about the running of a limitations period, whether by an
adversary’s actions, by a government official’'s advice on which they reasamdibly, or by
inaccurate or ineffective notice from a government agen8poivden 106 F.3d 433438 (D.C.
Cir. 1997) see also Washington v. Wash. Metro. Area Transit AL@®. F3d 750, 75253 (D.C.
Cir. 1998)) But Bowdenand its progenyend no support to Ricci’positionherebecause she
fails to demonstrate that tis¢ateDepartment misled her as to her EE{dg deadline

In arguing otherwiseRicci focuses principally on the act®of Ms. DeHeer in January
2010, contendinthatMs. DeHeer'dailure to investigate Ricci’s complaingovides a basis for
equitabletolling. For several reasons, the Codigagrees.First, the record establishes thds.
DeHeer did follow the appropriate procedures in redpanto theconcerns Riccraised With
respect to th@ossible“workplace violence” issue-i.e., Mr. GibbonsFly’s pinning andpoking
of Ms. Ricciwhile on travel inNew York—Ms. DeHeerreported the matter to the Bureau of
Diplomatic Securityas called for byDepartment regulations.SéeDkt. No. 3621 (Pl.'s MSJ
Ex. 21, Dkt. No. 2512 (Def.’'s MSJ Ex. L1)). And in response to the potential “sexual
harassment” concerradluded toby Ricci—i.e., Mr. Gibbong-ly’s allegedly inappropriate hug
on the Washington tripthe undisputed facts confirm that Ms. DeHedid initiate an
investigation. Ms. DeHeerpromptly set upan inperson interview with Ricci to discuss the
incident, and it was onlgfter Ricci reiterated that she did not believe Mr. Gibbons-Fly's conduct
wassexual harassment addl not wish to move forward witbuch a clainthatMs. DeHeerdid

not pursue the investigation any further. (Compiled Facts at § Rikci isthereforewrong on

> In responding to this fadh the Compiled StatemerRicci “denies she stated she did not

believe Ms. [sic] Gibbon&ly’'s conduct was sexual harassment.Se¢ Pl.’s Response to
Compiled Facts at I 70). That is, Ricci purports to deny that she told Ms. DeHeer,aturing

7
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the facts. But even taking her assertions at face value, Ricci fails to eixplaiNs. DeHeer’'s
failure to properly investigate would trigger tolling und®mwden. In other wordseven if true,
Ms. DeHeer’ssupposedailure to investigatés nothing like the sort of conduct theduld have
misledRicci about the deadline to pursue her claiBowden 106 F.3d at 438¢f. Currier v.
Radio Free Europe 159 F.3d 1363, 1368 (D.C. Cir. 1998pdjcating that a “statement
promising [a plaintiff] a fair and impartial investigation, standing alone, previdadequate
support for [an] equitable estoppel theory”).

Perhaps sensing this, Ricci’s coungieloted somwhatat oral argumentgontending for
the first timethat Ms. DeHeer failed to properly apprise Ricci of the specifidabtime limit to
pursue an EEO claim.t is true that, by regulation, the filing deadline shall be tolfedn
employee “was not notified of the time limits and was not otherwise awarenof’tig9 C.F.R.
§ 1614.105(a)(2)see also Harris488 F.3dat444. But this is not what happened herastead,
Ms. DeHeer repeatedly advised Ricci that she had not started the EEO proocastabyng her,
andsheoffered to connedRicci with an EEO Counselor and to “explain the EEO procesSée (
Dkt. No. 2512 (Def.’s MSJExs. L7, L9). Moreover, Ms. DeHeeprovided Ricci with a copy
of the State Department’'s Arfiexual Harassment pojicboth by email and during the-in

person meeting in early Februar{SeeDkt. No. 5-12 (“DeHeer Decl.”) at { 10). This policy

interview in early February 2010, that she did not believe the incident constituted sex
harassment. But the evidenR&ci cites dos not support this assertion. Ricties two email
messages with Ms. DeHeer, both of which are dated months later, in July and AugusiSa@10. (
Pl’s Exs. 1T, 23). These materials do nothing to refute Ms. DeHeer's summaryesfetits
that took place six months prior, in February 20¥@ditionally, Ricci’s deposition testimony
supports rather than refutes, the Department’s version of eveStseDkt. No. 3010 (Pl.’s MSJ

Ex. 10 (“Ricci Dep.”) at 22230)) (“So | came back, | met with Ms. DeHeer and ldshdon’t
think that this is sexual harassment per the Department’s policy because ifeating my
work because my supervisor is still willing to work with me to resolve this isswethed |
immediately met with Mr. GibbonrBEly post my meeting witiMs. DeHeer and informed Mr.
GibbonsFly that | was not filing a sexual harassment complaint and that there waschfonee
an investigation . . . .").
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expressly stateshat “[ijndividuals who wish to file an EEO complaimhust consult a
Department of State EEO counselor within 45 days of the most recent harasslagtindkt.
No. 2512 (Def.’s Ex. L13) (emphasis in original) This chain of events is wholly uncontested
by Ricci® As such, Ricci cannot credibly contend that she was never apprised of the appropriate
EEO procedures and time limitsOtherwise,Ricci faults David Balton, Deputy Assistant
Secretary for Oceans and Fisheries, and Holly Koehler, a Foreign Affaiceatst GS15 in the
OMC, for failing to investigate her complaints about Mr. GibbBhs She contends that their
inaction provides a basis for equitable tolling unBexwwden (SeePl.’'s MSJ Opp’'n at 41).
This argument is similarly unavailing. Even crediting Ricci’'s assertisrisua—and the record
is far from clear thatRicci ever complainedto either individual about Mr. Gibbofdy’s
behavior as she suggestgheir potentialfailure to investigate does not equate to the type of
misleading information about the running of her limitations periods that would rtrigtieg
underBowders framework

Absentequitabletolling, Ricci is left with her second argumentavoid the imitations
bar—that she did not understaheér nonpromotion decision to be finaintil March 2010 less
than 45 days before she contacted an EEO counselor. But this contention is beliegtbyrthe
Ricci admits thatwastold she would not be promoted the GS13 levelas early agOctober

2009. GeeCompiled Facts at 1 32). And the notion tRatci did not think this decision final

6 Ricci also claims that Ms. DeHeer told her, in July 2010, that she “can report sexual

harassment any time.” SeePl.’'s Resp. to Compiled Facts at  70). True enough. But Ricci
leaves out the rest of Ms. DeHeer's response. After confirming that Roctd ¢eport
harassment and that State “will take any and all appropriate actions per the¢ paicipeHeer
explained that “[w]hether or not it would be accepted for investigation in a formal domgfia
discrimination would be a procedural legal decision pursuant to the 29 C.F.R. 8114
making timely EEO camact. As you may remember from EEDunseling, an individual has 45
calendar days after they believe that they have been discriminated againdgiate EEO
Counseling.” $eeDkt. No. 362 (Pl.'s MSJ Ex. 1J)). Thus, to the extent Riceuggestghat

this message misled her as to éieaustion deadline, this argument misses the mark.

9
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until the following March is squarely contradicted by her deposition testimongrewhshe
confirmed thatshe undersiod the decision not to promote her to the-I3Slevel was
“definitive” by no later than January 4 or 5, 2010d. § 37). Given theseaundisputedfacts,
Ricci’'s argument on this point borders on the frivolous.

In sum,becauseRicci failed to timely exhaust her seéxased hostile work environment

claim, the State Department is entitled to summary judgme@bont |

4. Ricci’s Retaliatory Hostile Work Environment Claim

Through her second cause of action, Ricci allélgasthe State Departmesubjected her
to a retaliatory hostile work environment in violation of Title VIin this Circuit, a hostile work
environment can amount to retaliation under Title VIHussain v. Nicholsqrd35 F.3d 359,
366 (D.C. Cir. 2006) (citingingletary v. Dstrict of Columbia 351 F.3d 519, 526 (D.C. Cir.
2003)). To prevaibn this claim, Ricci must show that tB¢éateDepartment “subjected [her] to
discriminatory intimidation, ridicule, and insult of such severity or pervasigeag$o alter the
conditionsof her employment and create an abusive working environméaht.’see also Baird
v. Gotbaum 662 F.3d 1246, 1251 (D.C. Cir. 2048ummarizingegal standardfor retaliatory
hostile work environment) As with all hostile work environment claimshése demanding
standards énsure that Title VII does not become a general civility caded, are intended to
filter out complaints attackintghe ordinary tribulations of the workplate Perkins v. Vance
Cooks 886 F. Supp. 2d 22, 31 (D.D.C. 201ZRicci mustalso“establish a causal connection
between the harassment and her protected activity to succeed on the #&nd.v. District of
Columbig --- F. Supp. 2d----, 2013 WL 2897015 at *6 (D.D.C. June 14, 2013) ewis V.
District of Columbia 653 F. Supp2d 64, 81 (D.D.C. 2009)This is becaus&nly the actions

that have a causal link to protected activity may be considered part ofla maosk environment

10
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claim.” Bergbauer v. Mabys-- F. Supp. 2d---, 2013 WL 1245944, at *17 (D.D.C. Mar. 27,
2013; see also Mason v. Geithne811 F. Supp. 2d 128, 179 (D.D.C. 201 E{vidence that
bears no connection to the plaintiff's protected status cannot support a hostileniocokraent
claim.”); Noviello v. City of Bostqn398 F.3d 76, 93 (1st Cir. 2006)it is only those actions,
directed at a complainant, that stem from a retaliatory animus which may be fantoréue
hostile work environment calcultis. In other words, the Court must exclude from
consideration thosehallenged acts that “lack a linkage” to Ricci’s protected activitiason
811 F. Supp. 2d at 17@uoting Bryant v. Brownleg265 F. Supp. 2d 52, 63 (D.D.C. 2003)
With this framework in mind, the Court turns to the substance of Ricci’s claim.

According to Ricci, after she contacted Ms. DeHeer in the Office of Civil Rights i
January 2010 and complained about Mr. Gibbelys conduct, her supervisors began a
“campaign of retaliatory actiohsgainst her. (Pl.’'s MSJ Opp’n at 17). In particulaRicci
contends thathe State Departmentsubjected her to a retaliatory hostile work environment
through the following acts(1l) removing the North Pacific Fisheries negotiations from her
portfolio in or around March 201Q2) giving her a Letter of Waimg in or around August 2010;
(3) rating heras “Fully Successftl in her 2011 performance appraisal, as compared to the
“Exceeds Expectations” rating she received in 2@y issuing her several unspecified absent
withoutdeave (“AWOL") charges,presumablyin late 2011 and early 20185) placing heron
leave reatriction, apparently in May 2012nd again indanuary 2013(6) issuing hera Letter of
Reprimandin January 2012(7) giving hera threeday suspensiom August 2012; and8)

issuing her proposed fivelay suspension in March 2013Seg idat 1517).” Upon review of

! Although Ricci did not specifically exhaust most of these individual incidents at the

administrative level, this does not necessarily bar her from including thegatalhs as part of
her hostile work environment claim. As noted earlier, so long as one act contributhng to t

11
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the recordthe Court concludes thatvenwhenviewing the evidence in the light most favorable
to Ricci, these allegatiorfail to establish a actionable hostile work environment as a matter of
law. As the Court will explain, Ricci fails to show that many of the acts underpinnmgjdim
bearany causal connection to hamotected activityandthose acts that a jury could conceivably
find causally linke to Ricci’s complaintsare not sufficiently severa pervasive to give rise to a
viable hostile work environmenrtlaim.

For purposes of discrete retaliation claims, “a causal connection . . . may lieslesta
by showing that the employer had knowledsf the employee’s protected activity, and that the
adverse . . . action took place shortly after that activifgdchon v. Gonzaleg38 F.3d 1211,
1220 (D.C. Cir. 2006) (quotingvitchell v. Baldrige 759 F.2d 80, & (D.C. Cir. 1985))
(alterations in original);see also Holbrook v. Rend96 F.3d 255, 263 (D.C. Cir. 1999).
Althoughthe D.C.Circuit has never expressly extended this framework toetiadiatoryhostile
work environment context, other courts in this District “have applied the ‘knowledge plus
temporal proximity’ standard to retaliatory hostile work environment claims d§” we
Bergbauer 2013 WL 1245944, at *17see also Na'im v. Clintgn626 F. Supp. 2d 63, 81
(D.D.C. 2009);Nichols v. Truscott424 F.Supp. 2d 124, 141 (D.D.C. 2006 And this is the

approach Ricci presses hergSeePl’s MSJ Opph at 15) (“A causal connection can be

hostile work environment “occurs within the filing period, the entire time period of théehost
environment may be considered by a court for the purposes of determiningyliabiiee
Morgan, 536 U.S. at 117. In turfi[s]Jubsequent events . . . may still be part of the astile
work environment claim.”ld.; see also Singletary851 F.3d at 527 n.9 (reiterating same and
observing “that the entire time being of the hostiwironment may be considered by a court for
the purposes of determining liability”). Since the Department does not argue teatatte are
too unrelated or diffuse to be considered as patteosame hostile work environment, the Court
presumes that the all of these aetghether exhausted or retan beadvancedas part of
Ricci’'s claim. Of course, were Ricci pursuing discrete retaliation claims basetiesa
incidents, her failure to exhausould likely be fatal to such claims. But Ricci has confirmed
that she does not assert any discrete retaliation claims as part of her case.

12



SUMMARY MEMORANDUM OPINION; NOT FOR PUBLICATION
IN THE OFFICIAL REPORTERS

establishd by showing the employer’s supervisors had knowledge of the protected activity, and
the injury of harm ocawed shortly after the protected activity.”"With onerelevantexception,
Ricci’'s sole basis for claiming a causal link between her protected activity ta@dState
Department’spurportedly retaliatory acts is timirgjone—i.e., the mere sequencing e¥ents.
(Id. at 16) (The actions are retaliatory actigken after Ms. Ricci filed her complaint of
discrimination Viewed objectively, a reasonable person would be deterred from making a
claim, having observed the multiple adverse actions taken alygsn®icci.”) (emphasis added).
Our Circuit has held tha “close temporal relationshipay aloneestablish the required causal
connection,”Singletary 351 F.3d at 525, “but only where the two events are very close in time,”
Hamilton v. Geithner666 F.3d 1344, 1357 (D.C. Cir. 2012) (quotiwgodruff v. Peters482
F.3d 521, 529 (D.C. Cir. 2007)).

In analyzingthis causation theoryhé Court must first identify thparticularprotected
activity—and the timing of such activirunderpinningRicci’s claim. In her opposition brief,
Ricci relies exclusively on her January 2010 contact with Ms. DeHeer in thee @ffiCivil
Rights (SeePl’'s MSJ Opp’'n at 187). At oral argument, however, Ricci’'s counsel also
referenced as protected actiggiRicci'scontactwith an EEO Counselor on April 21, 2010, as
well as Ricci’s filing of heformal EEO complaint on August 3, 2010. The Cowitl therefore
considerall of these claimed protected activities in evaluating Ricci’s retaliatory hostile work

environment clainf. See Hamilton666 F.3d at 1358 (“[CJourts should consider later protected

8 The State Department argues that Ricci’s contact with Ms. DeHeer cannatutens

“protected activity” fa purposes of Title VII. According to the Department, in reaching out to
Ms. DeHeer, Ricci sought to initiate a unimrlated grievance, not to file a complaiot
employment discrimination, which means that Ricci’'s contact cannot amount to tguotec
oppasition activity for purposes of Title VIISee, e.gKing v. Jackson468 F. Supp. 2d 33, 37

38 (D.D.C. 200¥% (“Title VII's opposition clause protects an individual who opposes arofact
employment discrimination)” But on balance, the Court need detide this issue because, as
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activity in determining whether evidence of temporal proximity sfa8 the causation
element’); see also Jones v. Bernank&7 F.3d 670, 680 (D.C. Cir. 2009). But etle®n most
of the Department’s allegedly retaliatory actions against Ricci did not octlmamths—and,
in many casegjears—after Ricci’'s mostecent protected activity in August 2010.

First, Ricci recaeved the “Fully Successful (rather than “Exceeds ExpectatiGhs
performance appraisal rating in February 28Hpproximately sixteen months after filing her
EEO complaint, and more than two years after initially contacting Ms. DeHelee i@ffice of
Civil Rights (SeeDkt. No. 307 (Pl.'s MSJ Ex. 7)).Similarly, Ricci was charged with AWOL
in late 2011 andduring 2012, and she was placed on leave restristionMay 2012 and in
January 2013. SeeDkt. Nos. 30-2, 31-4 (Pl.'s MSJ Exs. 1K, 24C}) In addition Ricci received
the challenged Letter of Reprimand in January 2@h2received hethreeday suspension in
August 2012, andhewas notified of heproposed fiveday suspension in March 2013Dk¢.
Nos. 252, 421 (Def.’'s MSJ Exs. B4, B5)Dkt. Nos. 30-12 31-5 (Pl.'s MSJ Exs. 12, 24D))1°
These lengthy delaysall of which span more than a yetom Ricci’s protected activityand
some mucHonger—are simply too great to allow for an inference of causation based on timing

alone. See Clark CntySch. Dist. v. Breedeh32 U.S. 268, 2734 (2001)(“Action taken . . . 20

explainedinfra, even assuming that Riccilainuary 2010 contact amounted to protected activity,
her retaliatory hostile work environment claim still fails as a matter of law.

o Ricci offersno specific dates anywheireher opposition brief for the AWOL charges she

claims were retaliatory. Based on the parties’ Compiled Statement of Facesgnothie Court
presumes that Ricci takes issue with the AWOL charges from December 9, 20 Felauary

29, 2012. $eeCompiledFacts at § 23). Ricci may also be challenging subsequent instances of
AWOL, such as those referenced in the proposeddasesuspension in March 2013géDKkt.

No. 315 (Pl’'s MSJ Ex. 240D, although Ricci never says as much. Even if considered, ihoug
these additional instances are even more distanced in time from Ricci's prcaetiety—
occurring in August, October, and November 2012—andlavithus suffer the same fate.

10 It appears that Ricci first received notification of her tkdtag suspesion on or around

May 4, 2012. $eeDkt. No. 3011, Pl.’s MSJ Ex. 11). But even this notification came nearly
two years after her latest protected activity, and thus does not impadaiuts @nalysis.
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months later suggests, by itself, no causality at all.dlavera v. Shah638 F.3d 303, 3134
(D.C. Cir. 2011) (explaining that “too much time had passed to link the past activity to the
challenged action,” where plaintiff alleged ther nonpromotion inJune 2004vasretaliabry
for complaintsmade in2002 and in September 2003ge also Cooke v. Rosenké®l F Supp.
2d 64, 88 (D.D.C. 2009) JA] six-month delay by itself is insufficient to demonstrate the close
temporal proximity necessary to infer a retaliatory motivatjprisustaveSchmidt v. Chao360
F. Supp. 2d 105, 1189 (D.D.C. 2004) (describingthreemonth window as the “outer limitf
the temporal requirement retaliation cass).

With respect to the proposed fiday suspension, Ricaffers an additional theory,
above and beyond proximigione,in an effortto establisra causal connectiaio her protected
activity. She contendshat the proposed suspension was “clearly” retaliatory bedawsas
premised orher conductn mid-2012while under Ms. Koehler’s supervisiooyt was not issued
until March 2013, after Ms. Koehler’'s departurenfraghe State Department.S€ePl.’'s MSJ
Opp’'n at 1617). In other wordsRicci argues thabecause Stat@roposed disciplindor
behavior toward supervisor whavasnot employedy the State Departmeat the timea jury
could findits motives retaliatory. The Court finds this argument unpersuasive. Whgg Ricci
focuses solely othose aspects of thoposed suspensi@oncerningher communications with
Ms. Koehlerin May 2012 the suspension was also basedRinci’'s apparent failure to follow
leave procedures and additiomalcasion®of AWOL, all of which occurré later in2012—some
just a few short months before the proposed discipline was issBeeDKt. No. 315 (Pl.’s MSJ
Ex. 24D)). The State Departmés relianceon these otheconcernamilitates strongly against
Ricci’s retaliation theoryparticularly sinceRicci does not dispute th&eubstance of thAWOL

chargesdescribed in the proposed suspension. Moreother, State Department offers a
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legitimate explanation for th delay, respondinthat the Conduct, Suitability, and Discipline
Division—the component of theState Departmentesponsible for issuinghe proposed
suspension-eid originallyreceivedconcerns about Riccijsotentially insubordinatmteractions
with Ms. Koehler in May 201Zhowever,due toa largevolume of work and staffing shortages, a
final proposal letter was not sent to Ricci until early March 2@f®r additimal issues were
forwardedfor consideration (SeeDkt. No. 393 (“Bernlohr Decl.”) at 11942). Ricci doesiot
even attempto impug the legitimacy of thigxplanation. For these various reasons, therefore,
the Court findsthat neither thdiming nor the substance of the proposéde-day suspension
amountdo evidenceestablishinga causal link to Ricci’'s protected activity.

At this point, then, the only remaining acts contributing to Ricci’s allegedlyl&esbirk
environment are¢he reassignment of thMorth Pacific Fisheries negotiations from her fmit
in March 2010, and the Letter of Warning skeeived in August 2010As to the formergven
assuming that Ricci can establish some retaliatory anifiousthe reassignmentnot
surprisingly,the State Departmeatguesotherwise—this single, personnelelated decision falls
short of the severer pervasive thresholtio state a viable hostile work environment claim.
Rather, a courts repeatedly hqlthistype of“work-related actiof} by supervisors—at leastin
the absence of any added elemenbf¢nsivenessintimidation, or insuk—generally provids
insufficient grounds for a hostile work environment claiNurriddin v. Bolden674 F. Supp. 2d
64, 94 (D.D.C. 2009) (explaining that “the removélimportant assignments . . . [cannot] be
characterized as sufficigntintimidating or offensive in an ordinary workplace contexsge
also Brooks v. GrundmanB851 F. Supp. 2d 1, 6 (D.D.C. 2012) (“[N}selection for a desirable
position [and] assignment to undesirable duties . . . do not establish a hostile work

environment.”) (citingVeitch v. England471 F.3d 124, 1381 (D.C. Cir. 2006));Bell v.
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Gonzales 398 F. Supp. 2d 78, 92 (D.D.C. 200folding that “missed opportunities for
teaching, travie and highprofile assignments” and “reassignment to the Field Suppduargt
lacked the “severity that is required to establish a hostile work envirotymertte Court finds
that he removal of this single assignment from Ricci’s work portfgarticularly considering
that she retained a substantial number of other assignments and respondihdreester (see
Compiled Facts at #4), falls among the “ordinary tribulations of the workplace” and is swt
“‘extreme [as] to amount to a change the terms and conditions ¢herj employment.”
Faragher, 524 U.S. at 788.

Nor does Ricci’s receipt of a Letter of Warning several months later, in AQQASY,
establish aostilework environment As with Ricci’'s portfolio reassignment, this standalone
incident of informal counseling or disciplirethat did not carry any adverse consequences in
and of itsek—is a similarly routinework-related actiorthat is insufficient tacsupporta viable
hostile work environment claimSeeNurriddin, 674 F. Supp. 2d at 94-urther Ricci does not
allege, much less establish, that anything about the Letter of Warnihgther in its content or
in the circumstances surrounding its issuansabjeced her to “intimidation, ridicule, and
insult.” Hussain 435 F.3d at 366. Moreover, timing notwithstandiRigci also fails to
establish a causal connection between thisomcand her protected activity. The State
Departmenbffers alegitimate non+setaliatoryexplanatiorfor the Letter of Warningexplaining
thatits issuancavaswarranted by the issues identified therein, namely Sthtdisf thatRicci
had*“fail[ed] to follow directions” anchadexhibited“poor conduct in communicating witiér]
supervisor and other managérgSeeDkt. No. 256 (Def.’s MSJ Ex. F26)).And Ricci fails to
come forward with evidence that would enable a reasonable jury to find this ekplanat

pretextual In fact,Ricci admits that she failed to timely provide a reporth® Deputy Director

17



SUMMARY MEMORANDUM OPINION; NOT FOR PUBLICATION
IN THE OFFICIAL REPORTERS

of the OMC, DavidHogan (it seems it was at least three weeks overdue), and while she quibbles
with the other issues outlined in the letredoes not outrightieny the allegations eithe(See
Compiled Facts at § 18)Instead, Ricci seemingly relies on the sgmeximity argument that
propels therest of her retaliation claim, given thatthe Letter of Warning wasssued within
weeks of her filing a formaEEO complaint. But faced with the State Department’'s non
retaliatory explanation, Ricci must come forward with somethingre thantiming and
proximity to survive summary judgmentSee, e.g.Woodruff 482 F.3d att30 (‘[P]ositive
evidence beyond mere proximity is required to defeat the presumption that [aryetsplo
explanations are genuine.”Bell v. Donley --- F. Supp. 2d----, 2013 WL 857748, at *13
(D.D.C. Mar. 8, 2013). She fails to do so.

In sum, the Court concludes that based on the undisputed feetoadl, no reasonable
jury could conclude thathe State Department subjectBicci to a retaliatory hostile work

environment. Summary judgment is thus warranted irstate Department’s favan Count Il.

B. Ricci’'s Motion for Preliminary Injunction

Having determined that the State Department is entitled to judgment as a matteowf law

both of Ricci’s claims, the Coucaneasily disposef Ricci’'s Motion for Preliminary Injunction.

To securepreliminary injunctive relief, Ricci “must establish tHa]he is likely to succeed on
the merits, that [s]he is likely to suffer irreparable harm in the absémrelminary relief, that

the balance of equities tips in [her] favor, and that an injunction is in the publiesintéWinter

v. Natural Res. Bf. Counci] 555 U.S. 7, 20 (2008%ee also Gordon v. Holde632 F.3d 722,
724 (D.C. Cir. 2011).A preliminary injunction is an extraordinary form of interim relief that
should be granted sparingly, and only if “the movant, by a clear showing, carriegrttes of

persuasion.”Mazurek v. Armstrong20 U.S. 968, 972 (1997). “It is particularly important for
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the movant to demonstrate a substantial likelihood of success on the merits,” becauwsseothe
“there would be no justification for the court’s intrusion into the ordinary processes of
administration and judicial review.Howard v. Evans193 F. Supp. 2d 221, 226 (D.D.C. 2002)
(citing Benten v. Kessleb05 U.S. 1084, 1085 (1992)).

Applying these standard®icci’s request for injunctive relief fails because she cannot
establish a likelihood of success on the meoiftder claims. Instead as the Court has just
explained,Ricci’s claims are subject to dismissal on summary judgment as a matter of law and
undisputed fact.In soconcluding the Court is mindful that Ricci’'s Supplemental Memorandum
seeking injunctive relief sets forth additional aetsot raised through her summary judgment
briefing—that she alleges contributed to the retaliatory hostile workre@ment. GeeDkt.

Nos. 38, 3815). In particular, Ricci focuses on the followingwly-assertedactions: (a) Ms.
Koehler's issuance of a “Not Successful” interim evaluation in July 2012, tledState
Department’sconcurrent failure to provide Ricci with a performance improvement plan; (b) Mr.
Hogan’s issuance of an overall summary rating of “Not Fully Successful” to iRior around
April 2013; (c) Mr. Balton’s decisignshortly thereafternot to alter Ricci'srating upon
reconsideration; (d) Mr. Hogan’s indication that he planned to place Riccipanf@mance
improvement planand (e) Ricci’s loss of eligibility for the State Departmerstsdent loan
repaymenprogram due to her “Not Successful” summaryngti See id.. None of these new
allegations impact the Court’s earlier analysis, and they certainly do nbligsia substantial
likelihood that Ricci will succeed on the merits, as required for interim injunclief.r

Rather, these contentionsffer from the same flaw discussed abewricci fails to show
a causal link between these events and her protected activity. Insteadseshtiallyrelies on

timing alone, but these incidents are even more removed in time from her protectiéyl audi
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thus cannot be found retaliatory based solely on timiige Clark Cnty.532 U.S. at 27-34;
Talaverg 638 F.3d at 31:34. Otherwise, Ricanakes only one other linkagelated argument
that merits any attentiorshe asserts that the involvement of 8tateDepartment’s attorney
apparently the same attorney involved in the instant litigation, Stacy-Hawdonsulting with
Mr. Balton regarding Ricci’s performance appraisahstitutes‘direct evidence” of retaliation.
(Dkt. No. 3815 at 23). The Courtdisagrees. But the document Ricci relies upon for this
argument is a version of Mr. Balton’s response to Ricci with the “trackgesd feature of
Microsoft Word visible, containing comments from Ms. Hauf to Mr. BaltdBeeDkt. No. 38
13). TheStateDepartment asserts that the document was inadvertently produced and saintain
that it is protected by the attornelyent privilege. SeeDkt. No. 39 at 34 n.19). In view of this,
Ricci’s reliance on this documentimproper and she does not even resgao State’s claim of
privilege in her reply bef. In sum Ricci’'s newlyproffered allegations of purportedly
retaliatory acts do not impact the Court’s analysis as to the merit of hertoeyahastile work
environment claim.

With this issue decidedhe Court need notventure any farther down the preliminary
injunction path. SeeGreater New Orleans Fair Housing Action Ctr. v. U.S. Dep’t of Housing
and Urban Dey. 639 F.3d 1078, 1088 (D.C. Cir. 201When a plaintiff has not shown a
likelihood of success on the merits, there is no need to consider the remaining " jadok.
Dairy Coop. Ass'n, Inc. v. U.S. Dep’'t of Agri&73 F.3d 815, 832 (D.C. Cir. 2009) (same)
Nevertheless, out of an abundance of caution and to enable full review by the Circuit sisould thi
case be appealed, the Court will briefly address and weigh the remainimginae}i injunction
factors. See Gordon v. Holde632 F.3d 722, 725 (D.C. Cir. 2011) (remanding “to allow the

district court to weigh the factors in determining whether a preliminary injunigisarranted”);
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Chaplaincy of Full Gospel Churches v. Engladd4 F.3d 290, 305 (D.C. Cir. 2006) (“[W]ithout
any conclusions of law as to the three remaining factorgrevenable to determine whether the
district court properly [exercised its discretion].”).

On the second facterirreparable injury—the Court finds that Ricci fails to establish the
requisiteirreparable injury to secure interim injunctivelief. Ricci aserts that State’s actions
are causing “damage to [her] reputation adehial of career opportunitiésand she also
contends that her placement on a performance improvementgdaendered hemeligible for
the State Department&udent loamepaymenprogram. In its opposition briestateargued that
none ofRicci’s claimed injuries rose to the level of “irreparable” injur§urprisingly, Ricci
failed to respond to these arguneenttogether,practically failing to address thereparable
injury component of injunctive reliehatsoevein herreply brief Nor did Ricci touch on this
issue whatsoever during oral argument. The Court thussi8tate’'s arguments on this point
concededseeHopking 284 F. Supp. 2at 25 (citing FDIC, 127 F.3dat 67-68) although the
StateDepartment’s arguments are well taken in any evéiitst, Ricci's assertion that she is
being prevented “from continuing in employment in her fieldg¢eDkt. No. 266 at 6), is vastly
overstated. Instead, the evidence simply shows that Mr. Balton declined to grant Ric
permission to accept a particular detail assignment outsi@diaf. (SeeDkt. No. 261 (“Ricci
Decl.”) at 1 2728; Dkt. No. 392 (“Balton Decl.”) at 11 8). With respect to her claims of
reputational harm, it is true that “reputational injury can be used to estabdisarable harm in
certain circumstances . . . [but] the showing of reputational harm must be conudete a
corroborated, not merely speculativeSee Trudeau v. FT,384 F. Supp. 2d 281, 29D.D.C.
2005),aff'd, 456 F.3d 178 (D.C. Cir. 2006). Here, Ricci’'s claim of reputationjury is just

that—speculative.Finally, with respect to Ricci’s loss of student loan reimbursement payments,
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it is well settled that “recoverable economic losaes not considered irreparableTaylor v.
Resolution Trust Corp.56 F.3d 1497, 1507 (D.C. Cir. 19950ur Circuit “has set a high
standard for irreparable injuryChaplaincy of Full Gospel Churche454 F.3d at 297, and none
of Ricci’s claimed injuries clear this tall hurdle.

Turningto the third and fourth factors, the Court similarly concludes that Ricci has not
established that the balance of equities tips in her favor, or that the public imetdgdtbe
served by théssuanceof a preliminary injunction. With respect to the equitibg Court finds
that upendingthe State Department’s d&yday management of its personrend instead
forcing Ricci’'s supervisorsot route any potentiatriticism or discipline of Riccithrough a
disinterested third paryywould work at least some hardship on the State Departménd
when balanced against Ricci’'s unsubstantiated claims of retaliation, thelsealeot tip in her
favor. As for the public interest, Ricci contends that “there Baad public interest in the
elimination of discrimination and the protection against retaliation.” (Dkt. N& @67). The
Courtagrees wittthis goalin the abstragtbut Ricci puts forthnothing to suggest that tlsame
objectivecould not be achieved if this lawsuit proceeded in ordinary couvkaeover, while
the public interest isertainlyserved by vindicating meritorious Title VIl claims, the opposite is
true once aourt has already concluded that those claims lack nasritere.Accordingly, both
of these factors weigh againseliminaryinjunctive relief as well.

To summarize, because Ricci cannot establish a substantial likelihood cdssoocthe
merits of her claims, and because none of the other factors thendgirconsider tilt irRicci’s

favor, the Court denies Ricci’'s Motion for Preliminary Injunction.
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CONCLUSION

For the foregoing reasons, the Court concludes thabthie Department’s Motion for
Summary Judgment will BBRANTED), and that Ricci’'s Motion for Preliminary Injunctiawill

beDENIED. An appropriate Order accompanies this Memorandum Opinion.
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