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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SHAWN WESTFAHL,
Plaintiff,
V. CaseNo. 1:11¢v-02210 CRO

DISTRICT OF COLUMBIA, ¢t al.,

Defendans.

MEMORANDUM OPINION

Officersof the District of Columbia Metropolitan Police DepartmgMPD”) arrested
Plaintiff Shawn Westfahl during a protest march against the World Bank and charged him with
assaulting a police officerAccording to the police, Westfahl struck Officer Robert Robinson with
a protest flag and resistedveral officers’ efforts to subdue and handcuff.nWiestfahl maintains
hedropped the flag and tried to comply with the officers’ instructions.amater video of the
incident, while blurry appears to show that the flagpole never struck any officer. Westfahl has sued
the officers for alleged violations of hienstitutionakights pursuant to 42 U.S.C. § 1983 and
related common law tortsHealsoassets thatthe District is liable for its officersonduct because
it deliberately failed to implemestystens to investigate and discipline excessigece incidents.
Westfahl furthemallegesthatMPD violated his Fifth Amendment rights by denying him o$éis
asthmanhaler while injail. The defendant officers and the Disthetve movd for summary
judgment orall of Westfahl's claim&and Westfahl has crossoved for partial summary judgment
on his Fourth Amendment and assault aatldny claims Becausegenuine questions of fact exist
regarding the reasonableness of some of the officers’ conduct, the Courinyibaté parties’
motions as to Westfahl's Fourth and First Amendment, assault and battergrfalkst, and

defamatiorclaims againstetain individual defendants. e Court will grant summary judgment
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to the District on Westfahl’'s municipal liability clajrhowever, bBcause hbas nooffered
sufficient evidencéo support an inference that the Districtsdaliberatéy indifferert to a
likelihood of constitutional violations bYIPD officersor that any city policy caused his injuries.
And, because the Defendants have articulated a reasonable basis for MPB'sfpwiibholding
an arrestee’s medical device, the Court aldlogrant summary judgmeror the Defendant®n
Westfahl's Fifth Amendment claim.

l. Background

Shawn Westfahl participated in a protest march against the World Bank améhtiotesl
Monetary Fund in Washington, D.C. on October 9, 2010. [3¢#&ement of Materidtacts
(“DSOF”) § 1. As he marched, Westfahl helbag wooden pole attached to a protest flad.{ 8.
Some of the protests were disorderly: thayalked in the street against traffic, threw newspaper
dispensers and traffic barricades, and bangexho Id. Y 24. At L and 21st Streets, Northwest,
Metropolitan Police Department (“MPD”) officers cordoned the protestersiing them onto the
sidewalkalong the wall of an office buildingld. § 6. Tle officers included members of a bicycle
squad. Deposition of Raul Figueras (“Figueras Depo.”) 28:15-22. Accordsegdoalof the
officers, andas depicted in a video taken by a participant in the protest, most of the protesters
complied with the officers’ instructions to moagainst the wall Westfah] howeverattempted to
walk past thdine of officers. Deposition of Officer Robert Andrew Robinson (“Robinson Depo.”)
31:1-2; Deposition of Officer Daniel Thau (“Thau Depo.”) 51:6—8; Defs. Mem. in Supp. of Mot.
for Summ. J(“Defs. Mem.”) Ex. 12 (Video”) 3:06-16.

After the officers stopped the protesters, the parties’ versions of evenigedshmarply.
According to the officers involved in the incident, Westfahl hit Officer Robertri®oloi's bicycle
helmet with the flagpoleRobinson Depo. 55:11-59:3; Deposition of Officer Todd Cory (“Cory

Depo.”) 29:18-20; Thau Depo. 56:3-17; DepositiosefgeanCraig Mack (“MackDepo.”) 56:2—



20. Someof the officergestified thatWestfahl brought the flag down on Officer Robinsdmead,
while others recountethat hebrought it around to strike with the butt of the stick. Compare
Robinson Depo. 55:11-59:@1th Mack Depo. 56:2—20. The officers’ testimony also differs on
whether the strike left a mark @fficer Robinsofs helmet,compareRobinson Depo. 55:11-59:3;
with Thau Depo. 56:3-17. Westfahl, on the other htaglified thathe dropped the flag after

Officer Robinson pushekim back towards the wall. Deposition of Shawn Westfahl (“Westfahl
Depo.”) 49:18-50:14, 54:1-55:8. The video, while blurry and granular, appears to show Westfahl’s
flag falling down and away from the police line, well away from any efficvideo 3:06-3:17.

After Westfahl released the flagppfefficer RobinsorwrestledWestfahlto the ground and
attempted to hatcuff him. According to the officer¥yestfahlrefused to present his arm so that he
could be handcuffeadiausing thefficersto strikeWestfahl with a baton artieirfistsin an effort

to compel compliance Robinson Depo. 55:16-17, 60:6-12, 71:22—72:13; Thau De®-158
66:1-3; Cory Depo. 33:3—22Vestfahlcontendfiewas not resistinpandcuffing and thdtis arm

was pinned underneath him by the weight of the officers. Westfahl Bep#i14-59:12, 106:20—
107:5. The videagainis undearbutcould be interpretetb show Westfahl’'s arm pinned and slack

while the officers strike himVideo at3:28-3:45"

! Westfahlprovidedtwo sworn statements by thighrties claiming to have seen the arrdit.

Opp’n to Defs. Mot. for Summ. J. (“Pl. Opp’n”) Ex. N, @he District argues that these affidavits
are infirmbecause they do not specify that theyy made “under penalty of perjury,” as required by
28 U.S.C. 8§ 1746. The Court need not address this iesaeite the statements are merely
consistent with Westfahl’'s other record evidence and add no further detail.

Westfahl also submitteghannotated version of the video that slows down the fraateesand
includes descriptions of events and names of individuals depicted, which the governmentaomove
strike as* testimony of Plaintiff's counsel about the content of the videdlem in Supp. of Mot.
to Strike at 4. The Court agrees witWestfah| however, that the annotated video is admissible as a
demonstrative exhibitSee,e.q. Ex rel. K & R. Ltd. v. Mass. Hous. Fin. Agency, 456 F. Supp. 46,
53 (D.D.C. 200§ aff'd, 530 F.3d 980 (D.C. Cir. 2008).
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After the officers finallyplaced Westfahl in handcuffs, the parties’ versions of events
converge once more. Westfahl was arreatatl charged with assaulting a police officer. DSOF
27. Westfahl was taketo a hospital to treat minor abrasions that he had sustained th&ing
scuffle and arrest. S&¥. Ex. P (Plaintiff's responses to interrogatorieSfficers then transported
Westfahl to a policstationandplacedall of his personal property, including his asthma inhaler, in
the station’s evidence lockeDSOF{ 35 MPD policy at the time required the policeaseall
medical deviceaway fromarrestes and tdransporianarrestee to a nearby hospital if he requested
use of the deviceld. 11 33-34. The next morning, while still in custody, Westfahl had an asthma
attack and requested his inhal&. 9 36. Following policy, MPfficerstransported Westfahl to
a neaby hospitalwhere he received appropriate treatment. Wessiaiféred no longerm effects
from this asthma attacKd. 1 3738.

Westfahl brought suit against the District and the bicycle squad officersvergo
personally involved in his arrest. Specifically, Westfahl has sued Officen&wobhiwho allegedly
wrestled Westfahl to the ground and struck hixfficer Todd Cory, who was the charging officer
and allegedly struck Westfal®ffice Daniel Thau, who dégedly struck Westfahl withis baton;
and Sergear@raigMack, who supervised the other officers and allegedly participated in
Westfahl's arrest. PIl. Oppat 5-6.

. Standard of Review

Summary judgment is appropriate “if the movant shows that there is no genpiuie dis
to any material fet and the movant is entitled to judgment as a matter of |&ed.R. Civ. P.

56(a). Themovingparty must identify“those portions of the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, jfvemgh it believes

demonstrate the absence of a genuine issue of material @aibtex Corp. v. Catrett, 477 U.S.

317, 323 (198p(quotation marks omitted)To defeat summary judgent, the nonmoving party



mustdemonstrate thdhere is a genuine issue of material fddt at 324. A dispute is “genuine” if

a reasonable fadinder could find for the nonmoving party aisd'material” if it is capable of

affecting the outcome of the litigatioAnderson v. Liberty Lobby477 U.S. 242, 248 (1986)n
assessing a pattymotion, the court must “view the facts and draw reasonable inferences ‘in the
light most favorable tthe party opposing the summary judgment motion.”” Scott v. Harris, 550

U.S. 372, 378 (2007) (alterations omitted) (quoting United States v. Diebold, Inc., 369 U.S. 654,

655 (1962) [per curiam)).
1.  Analysis

A. Claims Against Individual Officers

Westfahlbringsthe following claimsagainst individual police officers: First and Fourth
Amendment violationand assault and batteagainst @ficers Robinson, Cory, and Thau, and
Sergeant Mack; false arrest agai@fficer Cory, whoarrested Westfahl at the sceabuse of
processagainstall the officersexcept Officer Thauand defamation again®fficersCory and
Robinson? The Defendants asseatqualified immunity defense as to all claiagginst the
individual officers. As to Westfahl's state law tort ctas against the individual officers, Westfahl
may hold the District liabléor their actions under r@espondeat superior theory. Armbruster v.

Frost 962 F. Supp. 2d 105, 116 (D.D.C. 2013) (citidigtrict of Columbia v. White442 A.2d 159,

162 n.7 (D.C. 1982)). The Court will address each claim and defense in turn.

i. Fourth Amendment, Assault and Battery, §hhlified Immunity

In Counts Il and VI, Westfahl brings Fourth Amendment and common law assault and

battery claims against the individual officer&.police officer’'s unreasonable use of force

2 Westfahl hasvithdrawn additionatlaims for intentional infliction of emiminal distress and
negligencePl. Opp’n at 50as well azlaims for defamation againSergeant Mack an@fficer
Thau and abuse of process aga@iicer Thau. Id. at nn. 2—3.Accordingly, the Court will grant
the government’s motion for sunamy judgment with respect to e claims.
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constitutes a Fourth Amendment violataswell asan assault and battery under D.C. law.

Hundley v. Distict of Columbia, 494 F.3d 1097, 1101 (D.C. Cir. 2007) (cifinstrict of Columbia

v. Jackson, 810 A.2d 388, 392 (D.C. 2002)hether use of force by an officer is reasonable “must
be judged from the perspective of a reasonable officer on the scene, rather thha 20120

vision of hindsight.”_Graham v. Connor, 490 U.S. 386, 396 (1989) (ciemy v. Ohio, 392 U.S.

1, 2022 (1968)). The court considers “the facts and circumstances of [the] pacaselar

including the severity of the crime at issue, whether the suspect pose[dhadiate threat to the
safety of the officers or others, and e he [wa]s actively resisting arrest or attempting to evade
arrest by flight.” Id. at 396. Qualified immunity protectsfbcers from liability if they act based on

a reasonable mistake of fact or law. Saucier v. K&83 U.S. 194, 205-206 (2001).

The Districtcontendghat the officersvere justified in forcibly detaining and arresting
Westfahl because thegasonably believele hit Officer Robinsorwith the flagpoole. The officers’
belief was reasonable, according to the District, because it at least apgpehesdas thougtihe
flag struckOfficer Robinson, whether it actually did or nddut Westfahl testified that the flag fell
away from the officers, and the video could be seen to corroborate his\atesytahl Depo54:4—
55:8; Video 3:06-17. Thisonflicting evidencecreates a genuine question of fact as to whether
Officer Robinson was justified in wrestling Westfahl to the ground and whetheeO@ory was

justified inarresting Westfahor assaulting Officer RobinsorSeeHundley v District of

Columbia, 494 F.3d 1097, 1100-02 (D.C. Cir. 200&y€rsing judgment notwithstanding the
verdict where record evidence contradicted officer’s justification fause of victim). The Court
will thereforedenythe Defendantssummary judgment motion as to sieeclaims.

Less clear is whether Officer Thau’s decision to strike Westfahl withatis\is protected
by qualified immunity. Officer Thauclaims it appeared that Westfahl adtficer Robinsorwere

struggling on the ground when he decided to strike Westfahl with his baton. Thau Depo. 58:6-12,



66:1-3. All parties acknowledgeand the video showt)at Westfahl an@®fficer Robinsorfell to

the ground together in an uncontrolled manner. Video 3:24-28. Thus a reasonable officer could
have believed that it was necessargtrike Westfahl to prevent him from harmi@dficer

Robinson, regardless of whether Officer Robina@as justified in forcibly restraining Westfahl in

the first place While the parties dispute whetr@fficer Thau struck Westfahust once omultiple
timeswith the batonthe alleged strikes were delivereefore Westfahl was clearly restrained by

the officers.1d. Additionally, although a baton strike can be a severe Ueae, Westfahls

apparent lack of a serious injusyggest that the use of fordeerewasreasonable under the

circumstanceasOfficer Thauperceived themSeeOberwetter v. Hilliard 639 F.3d 545, 555

(D.C. Cir. 2011)citing Wasserman v. Rocackeés57 F.3d 635, 641 (D.C. Cir. 2009ck of

bruise or injury tended to confirm that office used no more force than reasonablsedppea
necessaryy. Given the significant allowance the Court must make for the “tense, uncertain, and
rapidly evolving circumstances” in which officers must make “sgitond judgments|,]”
Oberwetter 639 F.3dat 555(citing Graham 490 U.S. at 396-97), the Court concleideatOfficer
Thau’s actions are protected by qualified immun®ymilarly, Westfahklleges thaSergeanMack
only “assisted in bringing Mr. Westfahl to theognd by grabbing his waist.” PIl. Opp’n at 6.
SergeanMack did soasOfficer Robinson ant@lVestfahl were fallingo the groundwhena
reasonable officer could have concludledt further assistance was required to prevent Westfahl
from struggling withOfficer Robinson. Yeo03:25-30. Thus$SergeanMack is entitled to
qualified immunity as well.

WhetherOfficers Cory and Robinson are protected by qualified immunity for striking

Westfahl as he was lying on the ground turns on whattestfahl actively struggled aft@fficer

% Although Westfahl previously maintained ti@fficer Thau struckim as manyas five times,
Westfahls counsebcknowledgedt the hearing thdahere wereno more than three strikes.
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Robinson brought him to the groundheTofficers allege that Westfahl wawinginghis arm

around to avoid handcuffing. Robinson Depo. 71:22-72:13; Cory Depo. 33:Bu2®/estfahl

says he was lying passively with his arm pinned under him, Westfahl Depo. 58:14-59:12, and the
video, while unclear, appears to support his testimony, Video 3:30B#&king a passive arrestee

to compel affirmative compliance is a clearly established constitutional violata@mson v.

District of Columbia 528 F.3d 969, 974-75 (D.C. Cir. 2008raveletBlondin v. Shelton, 728

F.3d 1086, 1093 (9th Cir. 2013grt. denied134 S. Ct. 1292 (2014); Poole v. City of Shreveport,

691 F.3d 624, 640 (5th Cir. 2012); Phillips v. Cmty. Ins. Corp., 678 F.3d 513, 525 (7th Cir. 2012);

Meirthew v. Amore, 417 F. App’x 494, 499 (6th Cir. 2011). AccordinGificersCory and

Robinson are not entitled to qualified immunity adstfahl’'sclaims against them can proceed.

ii. First Amendment

In Count I,Westfahl claims he was assaulted falsely arrested because he was exercising
his First Amendment right to protest the World Bank and the International Monetary Fund.
Government action in retaliation for speech rgayerate claim under the First Amendment.

Hartman v. Moore, 547 U.S. 250, 256 (2006). The plaintiff must prove, among other things, that

retaliatory animus caused the government &ttat 260. Whether or nprobable cause existed is
significant evidence of whether retaliatory animus fueled an arrest ocptiose Id. at 261;see

alsoReichle v. Howards, 132 S. Ct. 2088, 2095 (201Ryobable cause exists where the facts and

circumstances are sufficient to warrant a prudent person to believe that theéualdnas

committed an offense.Fernandors v. District of Columbia, 382 F. Supp. 2d 63, 71 (D.D.C. 2005)

(citing Gerstein v. Pugh, 420 U.S. 103, 111 (1975)3. discussed above, whether there was

probable cause to arrest Westfahl for assaulting a police afficerins an open questio@fficer
Cory also testified in his depositidinat he belieed protesting the World Bank could be considered

a hate crime. Cory Depo. 76—7Becausehis testimonyaises a reasonable inference that



Westfahl's participation in the protest may havetivatedhis arrest Westfahl's First Amendment
claim againsOfficer Corysurvives summary judgment. Westfahl makes no attempt to defend his
First Amendment claims agairtbie other officershowever._8ePIl. Opp’n at 13-15. The Court
thereforewill grant summary judgment as to the First Amendment claims adaiffisérs Robinson
and Thau and Sergeant Mack
iii. False Arrest

Westfahl alleges in Count V that Officer Cory arrested him withayaod faith belief that
there wagrobable causthathehad committed a crien A claim of false arrest eithemnderthe
Fourth Amendmentr as a state law toréquires the plaintiff to show an absence of probable cause.
Fernandors, 382 F. Supp. adr1 (citing Pierson v. Ray, 386 U.S. 547, 555 (19@8trict of

Columbia v. Murphy, 635 A.2d 929, 931-32 (D.C. 1998 discussedbove, whetheDfficer

Coryhad probable cause, and reasonably believdaterobable caus® arrest Westfahl are
disputed questionsf factthat areinappropriate for summary judgment. Accordingly, Westfahl’s
false arrest claim against Officer Cayrvives summary judgment.

iv. Abuse of Process

CountlX alleges that arresting and charging Westfahl with assaulting a pdiicer afas
an abuse of the legal process, designed to create-hquopitstification for the officers’ use of
excessive forceAbuse of process is “the use of the legal system ‘to accomplish some end which is
without the regular purview of the process, or which compels the party against iwbarsdd to

do some collateral thing which he could not legally and regularly be requiredtcSbmft v.

District of Columbia 101 F.3d 748, 755 (D.C. Cir. 1996) (quoting Brown v. Hamilton, 601 A.2d

1074, 1079 (D.C. 1992)). “[T]he fact that a person acts spitefully, maliciously, or witkeaiowul
motive in instituting a legal proceedimginsufficient to establish abuse of process[d” In Scott

the D.C. Circuit rejected the argument that officasld commit an abuse of process by arresting



and charging the plaintiff to “cover[] up their [alleged] use of excessive fotde.The court
reasonedhat “[t]he fact that the officers expected to realize some benefit by covering up their ow
alleged wrongdoing simply points to an ulterior motive, not the kind of perversion of thejudici
process that gives rise to a cause of actomlbuse of processld. at 756. This reasoning applies
here to the extent Westfahl alleges the police charged him to conceal their excessive fo

Westfahl alternatively argues that the police instituted proceedings in ondéntolate
him into ceclining to file civil charges against the officeilthough Westfahl didhreaterto sue
the officers after being arresteldl. Opp’n at 24 (citing Robinson Depo. at 100:13-1021i6),
offersno evidenceo suggesthat the officers explicitly or implicitly encouraged him not to assert
his rights. tis uncleain any eventvhy filing criminal charges against Westfahl would make it
less likely that he would file a civil suit agairibe officers. On this record, no reasonable jury
could conclude that the officers charged Westfahl for that purpose. The Counevafore grant
the governmens motion for summary judgment on Count IX.

V. Defamation

Westfahl alleges in Count X th@ffficers Robinson and Codefamechim by stating and
writing in a police report that he assaulted a police offi@etamation under D.C. law requires a
plaintiff to show adefamatory statememublicationto a third party, negligencand either that the
statemenits actionable as a ter of law or thapublication cased the plaintiff special harm.

Oparaugo v. Watts, 884 A.2d 63, 76 (D.C. 2005) (citation and internal quotation marks omitted).

Publication requires making a statement to at least one other person. Charlton v. Mond, 987 A.2d

436, 438 n.4 (D.C. 2010) (quoting Restatement (Second) of Torts § 577(1) (1R7&ge
allegation of criminal wrongdoing is defamatiper se, requiring no showing of special damages.

See, e.g.Von Kahl v. Bureau of Nat. Affairs, Inc., 934 F. Supp. 2d 204, 218-19 (D.D.C. 2013).

Defamatory statements made under a qualified privjilegeh as those of police acting in an official
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capacity,are not actionablso long asthe communicatiorjis] made in good faith upon a subject

matter in which the party communicating or the party receiving the communicasanlagitimate

interest.” Cousins v. Hathaway, Case. No. 12-1058, 2014 WL 4050170, at *11 (D.D.C. Aug. 15,

2014) (citing Jackson Wistrict of Columbia, 541 F. Supp. 2d 334, 344 (D.D.C. 2008)).

Westfahl assertthat Officer Cory’s arrest report an@dfficer Robinson’s communications to
Officer Cory constitute defamatiorBoth officers intentionally published statements to at least one
other person thatccuse Westfahl of a crime, whichaistionableper se. The officers claim a
gualified privilege, but whether they believed in good faith that Westfahl struck Officen&wbi

remainsa jury question as discussed abo$eeMosrie v. Trussll, 467 A.2d 475, 477 (D.C. 1983)

(citing Altimont, Inc. v. Chatelain374 A.2d 284, 29(D.C. 1977) (“a qualified privilege exists

only if the publisher believes, with reasonable grounds, that his statement)i$ tittee Court
therefore will deny the Defendantsiotion for summary judgment on Count X.

B. Municipal Liability as to Fourth Amendment Claim

In Count Ill, Westfahl seeksthold theDistrict of Columbidiable for the officers’ alleged
constitutional violatios. To do so, heust demonstrate that the city had a policy or practice of
deliberate indifference to constitutional violations by its offitbeg caused his injurySeeCity of

Canton v. Harris, 489 U.S. 378 (198%)/estfahl’s clainfor municipal liabilityress largely on a

Memorandum of Agreement (“MOA”) between thegartment of Justicend the District
regarding MPD’s use of force investigatioddOA, available at
http://www.justice.gov/crt/about/spl/documents/dcmoa.phbe MOAresulted fromMie District’s

request that the DOJ audit MPD’s practit@bwing widespread criticism dfiIPD’s handling of

* Westfahl alternativelgontendshatOfficer Robinson may be liable as a co-conspirator with
Officer Cory. The Districtresponds that its officers cannot be held liable under a theory of
conspiracy because of the intracorporate conspiracy doctrine. Beca@Gmritheoncludethat
Officer Robinson may be heldirectly liable for his statement ©fficer Cory, it need not address
this issue.
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excessive forcencidents. Id. Standing alonehe MOA does at demonstrate that the city had
custom or policy of tolerating excessive force; to the contrary, it shows thatytseught to
improve its policiedy investigatingalleged abusesnd implementing better programSee, e.g.

Robinson v. [strict of Columbia, 403 F. Supp. 2d 39, 55 (D.D.C. 2005) (recounting the Districts

proactive efforts to curb excessive force by requesting that the DOJ riaeity’s use of force
incidents and by implementing programs to improve its polices both before and afteatpurbbé

the MOA); Byrd v. District of Columbia, 297 F. Supp. 2d 136, 140 (D.D.C. 2003), aff’'d sub nom,

Byrd v. Gainer, No 3-7196, 2004 WL 885228 (D.C. Cir. Apr. 26, 20a#he(MOA demonstrates
that the District was not indifferent to the problem; on thetr@ry, it undertook affirmative steps as
early as 1999 to remedy the situatjonRather thamelying on the MOA itselfhoweverWestfahl
assertshat MPD knowingly failed to implememntecessarynvestigation and discipline procedures
recommended in the MOA, atldatthese failuregaused his injuries by fosteriagpermissive
atmosphere towards the useeatessive forcbey MPD officers

i. Legal Standards

A municipality may be held liable for the constitutional violations of its offidettsey are

caused bymunicipalcustomsor practice. Monell v. Dep’t of Soc. Servsf New York, 436 U.S.

658, 691 (1978) Failingto train municipal employees may constitute a city policy, but only if the
failure “evidences a ‘deliberate indifference’th® rights of its inhabitant$]. City of Canton, 489
U.S. at 389-90 & n.7. Deliberate indifferensaiply means thataced with actual or constructive
knowledge that its agents will probably violate constitutional rights, the city otegdopt a policy

of inaction? Warren v.District of Columbia, 353 F.3d 36, 39 (D.C. Cir. 2004) (citfeymer v.

Brennan511 U.S. 825, 841 (1994)). Because municipal liability is not an “exercise of second-

guessing municipal employdrining programs|,]” City of Canton, 489 U.S. at 386liberate
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indifference requires a showing of “systematic and grossly inadegaeti@g, discipline and

supervision.”_Parker \District of Columbia, 850 F.2d 708, 712 (D.C. Cir. 1988).

A municipality may be deliberately indifferent when it fails to train employeesiteming
a clear constitutional duty implicated in recurrent situations that a particularysapsocertain to

face.” Dorman v. District of Columbia, 888 F.2d 159, 164 (D.C. Cir. 1989) (cititeyris 489

U.S. at 1209 (O’Connor, J., concurring in part and dissenting in part)). Alternativelyqusdee
training or supervision may demonstrate deliberate indifferendeeh the frequency of
constitutional violations malkdt obvious to the municipality that additional traigior supervision

is necessary.””’Matthews vDistrict of Columbia, 730 F. Supp. 2d 33, 38 (D.D.C. 2010) (quoting

Fernandors, 382 F. Supp. ad79. Westfahldoes not contentthat excessive force incidents were
sufficiently frequent to put the city on notice that it must do moreskertsidiberate indifference
basedsolelyonafacially insufficient investigation andisciplinesystem

ii. Adequacy of Investigation and Discipline Procedures

Taking all reasonable inferenceshiis favor, Westfahl's evidence of inadequate
investigationand disciplinarypractices by the Districtan be summarizeak follows

1) The District failed to properly fund and stdffet Force Investigation Team (“FIF3an
independent unit thas required to investigate akrioususe of force inciderts-causing
it to refercasedike Westfahl'sback to police districtfor investigation. Deposition of
Sergeant Richard Ehrlich (“Ehrlich Depo.”) 92 Deposition of Lieutnant Terry
Weeks (“TerryWeeks Depo.”) 105:8-106:11; MOA { 57.

2) In 2008 and 2009, MPD inappropriately exonerated officers who failed to cooperate with
the Office of Police Complaints (“OPCG3an independent agency that reviews citizen
complaints of police misconduct—and regulasiyhheld documents that OPC requested
to complete its investigation®l. Opp’n Ex. K (Police Complaints Board OPC Annual
Report Fiscal Year 2010 (“2010 OPC Report”)).

3) The Use of Force Review Board (“UFRB®a threeperson board that reviews use of
force investigations to determine next stepeviews only a tenth of thase of force
incidents involving MPDalthough the MOA requires it to investigate all caseslthe
UFRB did not review use of force investigation methgdserdly, only theresultsof
investigations Pl. Opp’'n Ex S (Internal Affairs Bureau 2010 Trend Report); Deposition
of Captain Michael Gottert (“Gottert Depo.”) 13:1-14:7; MOA | 67.
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4) MPD did not promulgate an investigatory manual for district supervisors and
investigatorsor video record investigation interviews. Terry-Weeks Depo. 128:18-21,
139; MOA 11 81, 83.

5) The District failed to establish a centralized record system of use of forctigat®n
reports Final Report of the Independent Monitor foe tMetropolitan Police Department
(“Independent Monitor Final Report”) 79-81 (June 13, 208&jjlable at
http://www.policemonitor.org/MPD/reports/080613reportv2.pdf.

6) MPD routinely failed tderminateofficersfound by the UFRB to have used excessive
force 1d. at 79 Pl. Opp’'n Ex. AA (summary of 2007-2010 OPC investigation results).

7) MPD has unrealistically strict investigation timelirtbat prevent an officer from being
disciplined if the department does not issue a notice of adverse action within 90 days
from when it knew or should have known of the misconduct and then es$ues notice
within 55 days of the initial noticeGottert Dgo. 26:15-27:225ee alsd’l. Opp’n Ex. U

(Public Oversight Hearing on the Performance of the MPD, TestimoGwtbiy L.
Lanier, Chief of Policey.

To be sure, these allegation raise legitimate concerns pbtuttialshortcomings in
MPD’s investigation and discipline methodBut specific inadequate practices do not necessarily
evidence a deliberate indifferento constitutional violations if the city’s overall policies
demonstraté¢hat it has undertakesfforts to redice the illegal use of force. For this reason, courts
in this district routinely rejearguments that the MOA itself atite majorproblems it identified

evincedeliberate indifference by the citf.qg, Byrd v. Distict of Columbia, 297 F. Supp. 2d 136,

140 (D.D.C. 2003), aff'd sub nom, Byrd v. Gainer, 03-7196, 2004 WL 885228 (D.C. Cir. Apr. 26,

2004). In fact, the reports on whicWestfahlreliesgenerallyapprove of MPD’s investigation and
discipline practicesSee2010 OPC Report (finding significant improvements in MPD’s responses
to officers who fail to cooperate with OPC investigations); Independent Mdhital Report 3—4
(terminating monitoring of the MOA early due to finding that MPD has subsitgrdamplied with

all but 5 of the requirements set forth in the MOA'’s 193 paragrapisstfahlhas not

® Westfahl also assertkat the large number of officemsdsupervisors in the area durihig arrest
showsthat the offices’ conduct can be attributed to the District. Westfahl analogizestithews
v. District of Columbia730 F. Supp. 2d 33 (D.D.C. 2010), bhat caseunlike here, involved
frequent constitutional violations over several years in multiple placest 38. a
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demonstrated how the problemsrhesesreflect a policy otoleranceof excessivdorce as opposed
to genuine, althougperhapsiot always successful, effottts grapple withthe types of problems to
be expected in any large metropolitan police departniEm District therefore is entitled to
summary judgment on Count Ill.

iii. Causatio

In order to establish municipal liability Westfahl must adbowthat MPD’s deliberate

indifference was the “moving force” behind, or a “substantial factor” in, hisi@gurOklahoma
City v. Tuttle 471 U.S. 808, 820 (1989arker 850 F.2d at 714Westfahl ha®ffered noevidence
to show that the investigatory failures he raises led to an increase in exéessvincidentssee

Robinson vDistrict of Columbia, 403 F. Supp. 2d 39, 56 (D.D.C. 2005) (failure to demonstrate

causality where plaintifflid not put forth statistical evidence “or evidence of other failures to
investigate and discipline officers for excessive use of foraa.8xpert testimony that tke
investigatory failuresvould tend tancrease the frequency of excessive fancgdents. Nor has he
demonstrated that any of the officers involved should have been investigated omgiddilipast
incidences of excessive forc8eeRobinson, 965 F. Supp. 2d at 96 (finding no causation where no
evidenceshowedhat the officeiin question previously engaged in excessive foidehammad v.

District of Columbia, 881 F. Supp. 2d 115, 123-24 (D.D.C. 2012) (plaintiff failed to demonstrate

that officers involved would have been investigated and/or disciplined previouslyfarribée
city’s failures).

Instead Westfahlcontends that adequate investigations and more stringent discipline would
discouragefficers fromusingexcessive force. While this inference mayd&gsonable, a more lax
discipline system doe®t demonstratthat MPDs practices werethe moving force” behind this
specific incident.Tuttle, 471 U.S. at 820 (emphasis addede alscCox, 821 F. Supp. at 15

(causation demonstrated because deferwffioér should have been investigated for a prior
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instance of excessive forcé)Vestfahlalsopointsto testimonythat theDefendantglid not fear
disciplinefor arresting Westfahl Thau Depo. 86; Mack Depo. 7But the officers maintaithat
they committed no wrongdoing, so their statements are not inconswgtetaring disciplinef
they believed they had in fact usextessive forceLastly, the Defendants’ failure to recadiny
specific officers who had been disciplined for using excessive fohae) Depo. 81; Cory Depo.
21-22, cannog¢stablish causatmunless thepelieved certaimfficershad escaped discipline for
using excessive force, which the record does not reflsatordingly, a reasonable jury could not
find that Westfahi injuries were caused WPD's investigatory procedureand thus the Court
will grant summary judgment to the District on Countfdil that reason as well.

C. Fifth Amendment Claim Against the District

Finally, in Count IV,Westfahl alleges that the Districfsrmerpolicy of withholding
medical devices from arrestees violated his Fifth Amendment rights. TheAmihdment

prohibits subjecting pretrial detainees to punitive conditidd®! v. Wolfish, 441 U.S. 520, 535

(1979). A condition of detention is punitividt does norationally serve a legitimate pretrial
detention purpose or is excessive in relatiomsttegitimate purposeld. In other wordsa
challenged government policy does not viotae Fifth Amendment if its “reasonably related to

legitimate governmental objectivesBlock v. Rutherford, 468 U.S. 578, 586 (1984). The District

contendghat it has a legitimate interest in keeping contraband out of the D.C. jail andcéraat
readily determine whetherpurportednedical deviceas legitimate, prescribed medicatiomhe
former policy wa not excessive, reasons the District, becaussteswerebrought to the hospital
if medical issusarose AndWestfahl acknowledges that he received appropriate treatment and
suffered no longerminjuries from his asthma attack. PIl. Resp. 11887—

The government’s argument meets the low threshold of being “reasonaldy telat

legitimate governmental objectivesBlock, 468 U.S. at 586. Althoughe policy may have been
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an imperfect respordo the perceivedroblem, it was not an irrational one ghdreis no
indication that MPD withHe medical devices from arrestees as a punitive mea3ine Court
therefore will grant the Defendants’ motion for summary judgment on Count IV.

V.  Conclusion

For the foregoing reasorthe Court will grahin part and deny in part theeizndants’
motion for summary judgment, deny Westfahl's cross motion for partial sumaoggmgnt, and
deny the [@fendants’ motion to strike. The Court will issue an Order consistent with this

Memorandum Opinion.

(lostipline L. Gopen_

CHRISTOPHER R. COOPER
United States District Judge

Date: December 2, 2014
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