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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SALIM BILAL -EDWARDS,
Plaintiffs,
V. Civil Action No. 11-2220 (RBW)

UNITED PLANNING
ORGANIZATION, et al.,

Defendants.
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MEMORANDUM OPINION

Theplaintiff in this civil case, Salim BilaEdwardsf{iled a sixcount complaint against
thedefendantsthe United Planning Organization (“UPQ”) and two individuals Abgelo
Rorie and Andrea Thomaallegingclaims ofwrongful termination, negligence, extreme and
outrageous conduct, hostile work environmeantjretaliation under the Whistleblower
Protection Act, 5 U.S.C. § 2302(b) (200&)d violation ofthe Age Discrimination in
Employment Act of 196T*ADEA”) , 29 U.S.C. 88 621-634 (2006 he Court dismissed all the

claims except for the plaintiff's ADEA claim in prior ruling&eeBilal-Edwards v. United

Planning Org., 896 F. Supp. 2d 88, 93-98 (D.D.C. 2012) (dismissing the plaintiff’'s claims of
wrongful termination, negligence, extreme and outrageous conduct, and hostile work
environment); ECF No. 58 (dismissing the plaintiff’'s Whistleblower Protectidrciaan).
Currently before th€ourt are the partiegrossmotions for summary judgment on the plaintiff's

remaining age discrimination claingee generallPlaintiff's Motion for Summary Judgment
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(“Pl.’s Mot.”): ! Defendants’ Motion for Partial Summary Judgment (“Defs.’ Mot.”). The
plaintiff also seeks leave to amend his compla8ge generallivotion to Amend Complaint
(“Pl.’s Amend Mot.”). Upon careful consideration of the parties’ submissitms Court
concludes that the defendants’ motion for summary judgmentbeugtntedand the plaatiff's
motiors for summary judgment and to amend his complaint must be denied.
. BACKGROUND

The following facts are undisputédThe UPO “is the Community Action Agency for the

District of Columbia,” and “is a 501(c)(3) tax exempt organization.” Defstdg 1.“During

[the] [p]laintiff's period of employment at [the] UPO, it was comprisédvafious programs and

! The plaintiff's filing includes several documents with duplicalesit For ease of reference, the Court refers to the
entire filing by the title on the first page, Plaintiff's Motion for Summaryginent, ad refers to the ECF page
numbers assigned when the filing was docketed.

2 |In addition to the submissions already identified, the Court consideréallteing submissions made by the
parties in rendering its decision: ¢he Defendants’ Opposition tdatiff's Motion for Summary Judgment
(“Defs.” Opp’'n”); (2) the Plaintiff’'s Response to Defendants’ Opposito Plaintiff's Summary Judgment (“Pl.’s
Reply”); (3) the Defendants’ Statement of Material Facts as to Which TheoeGgnuine Issue (“Defdracts”);
(4) the Plaintiff's Opposition to Defendants’ Motion for Partial Sumndaggment (“Pl.’s Opp’n”); (5) the
defendants’ Reply Memorandum in Support of Defendants’ Motion for P&rtiamary Judgment (“Defs.’
Reply”); (6) the Plaintiff's Response [efendants’ Reply in Support of Defendants’ Motion for Partial Summary
Judgment; (7) the StBur-Reply Memorandum in Support of Defendants’ Motion for Partial Summaignieiat;
(8) the Defendants’ Opposition to Plaintiff's Motion to Amend ComplainefD Amend Opp’n”); (9) the
Response to Defendants’ Opposition to Plaintiff's Motion to Amend Coniglétl.’s Amend Reply™) (10) the
plaintiff's Request for Document to be Entered into Court Recordsq'Ré¢q.”), and (11) the Defadants
Opposition to Plaintiffs Request for Document to be Entered into Court Records

Although the plaintiff’'s Requedbr Document to be Entered into Court Records was filed well afteiotiheletion
of summary judgment briefingh¢ Courtgrantsthe plaintiff’'s Request, which the Court construesamotion to
supplementhe exhibits submitted withis motion for summary jdgment.

% The plaintiff failed to file a separate statement of undisputed fact aseeédnjir_ocal Civil Rule ¢h)(1). To the
extent that he includes headings in his pleadings referencing therfagtgal he is relying, hiargely fails to cite
to the record.And although the plaintiff purports to support his arguments with the sulstdéwhat he contends
are“telephone depositions of several” UPO employees, PIs.” Mot. at@Z dhrt cannot considdrem. This
proscription is requireddrauselte answers to theurporteddeposition questions were prepared by the plaintiff,
Defs.’ Facts, Ex. F (Salim Bildtdwards Depositionranscript (“Pl. Dep. Tr.”)) at 16:37:25, and therbeingno
indication that the deponents or declarants adopted the statements, thenstatenstitute inadmissible hearsay.
SeeFed. R. Evid. 801(c), 802. Accordingly, the Caourist relyon the Defendants’ Statement of Material Facts as
to Which There is no Genuine Issuéf. Fed. R. Civ. P. 56(e) (“If a party fails pgoperly support an assertion of
fact or fails to properly address another party’s assertion of fact asegyiRule 56(c), the court may . . .
consider the fact undisputed for purposes of the motion.”).
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divisions, including the Youth Services Division (“Division’)d. The “UPO receives a variety
of grants and contracts from the federal government and the District of Columbiargeug”
some of which support the activities of the Divisidd. | 2 see alsad. 1 34. Among the
grants and contracts was “a grant from the U.S. Dream Academy to help fundgteens &
the [UPQO’s] James Creek locationld. 1 2. The “UPO also receives some private funding,”
including funding for the Division’s Beaver Scholarship progrddi 4.

Defendant Andrea Thomas “was hired as the first Director ofldinaSion at the UPOn
2007. 1d. 5 The Division expanded in 2009, and the “UPO hired an Assistant Direddor.”
Thomas “and then Chief Operating Officer . . . , Gladys Mack, recommended [{Ha{iatiff
behired as the Assistant Directbid. (citing Defs: Facs, Exhibit (“Ex.”) A (Declaration of
Andrea Thomas (“Thomas Decl.”))#), and he “[p]laintiff commenced his employment with
[the] UPO on March 23, 2009, as the Asant Director of the” Divisionid. I 6 (citing Defs.’
Facts, Exs. C (New Hire Requestrin dated March 23, 2009), D (March 13, 2009 Employment
Offer Letter (“Offer Leter”))). The plaintiff “was an atwill, salaried, exempt employedd.
(citing Defs.” Facts, Ex. D (Offer Letter)), ahéwas initially supervised by Thomas, id. Bhe
plaintiff's duties at the UPO included “assisting the [Division] Director in the daily
administration of [D]ivision projects as directed and assigned, and to work Wweh[Blivision]
staff to ensure coordinated effortdd. (citing Defs.’ Facts, Ex. E (Mah Services Division
Assistant Director Job Description (*Job Description’ly).particular, the “[p]laintiff was
assigned the responsibility of overseeing and implementing the [Digkpmogram at James

Creek,” which is a “community in southwest Washington, D.[@."] 11.



“In or about October 2009, some of the [Division] staff moved [afoecently renovated
space commonly referred to within [the] UPO as the Alabama Avenue facijugtdAlabama
Avenue.” 1d.  43. Other staff from the {dision also moved to the Alabama Avenue facility
“later in late 2009 or early 2010Jd. Division employees “whose desks were adjaceatrést
room area, noticed a periodstrong odor,” and “complained about the oddd” “Of the five
[Division] staff located in the part of the building where the odor was strongest, only [the]
[p]laintiff” and another employee were over 4@. § 44. The UPO “undertook efforts directly
and through the building management company to try to determine the source of the odor and
remediate it” after receiving a written complaint from an employee was under the age of 40.
Id.

On October 1, 2009, Thomas became the UPQO'’s Chief of $taff. 7. She “continued
to also serve as the Director” of the Division “until the new Director was himeédbegan
service.” Id. The “UPO hired De Angelo Rorie, the other individual defendant, as the new
Director of the [Division] on November 9, 20091d. 1 10. Rorie then became the plaintiff's
immediatesupervisor.ld.

Around the same time that Rorie commenced his employment with the UPO, the Division
also selectedina Dawson as “a patime Youth Services Worker to operate the youth programs
at James Creek.Id.  12. After Dawson was notified “that she had been seléatade . . .
position,” the UPO began a required “pre-employment screening including drug,tesin. . .
criminal background checks and the [District of Columbia] Child ProtectiorskRRegheck.”ld.
While the screening was ongoing, the “UPO considered other staffing optionsédime

implementation of youth services at James Creek forwddd.{ 13.



Initially, “Rorie spoke with Jemeka Brown, a [Division] Case Manager foPtoeiding
Opportunities with Educational Readiness Program known as ‘P.O.W.E.R.’, about changing
positions in the [Division].”Id. § 14. Rorie wanted Brown “to consider changing from her Case
Manager position with the P.O.W.E.R. program, to the Youth Services Worker position at Jame
Creek,” which “would have entailed a formal change in positions, responsibgitid$ours.”

Id. Brown “was not interested in changing positions,” because “she was a graddatg st
Howard University and also had an internship, and the scheduled hours for James Creéek woul
have corlicted.” Id. “As a result of those obligations, she informed [] Rorie that she was not
available for the times needed to staff James Creek and that she would residmatted her to
take the James Creek assignmemd.’(citing Defs.’ Facts, Ex. KDeclaration of Jaeka Brown
(“Brown Decl.”)) 11 4, 67).

“[1]n late 2009 or early 2010, [] Rorie spoke with DeVita Lanham, another [[Divjsi
Case Manager, about changing positions in the [Divisiold.'f 15. He explained to Lanham
“that ongoing funding for her position” was “questionable” becauggasftuncertainties.ld.

Rorie asked “if she was interested in changing jobs from hetifudl Case Manager position to
the paritime Youth Services Worker position at James Credt.”Lanham declned the offer
to transfer positions and to go from ftilire to paritime.” 1d.

Also “[i]n late 2009 or early 2010,” Thomas spoke with both Lanham “and LaShawn
Reeder, a Retention Placement Specialist who shared duties with [] Laelgandjmg several
issues related to the [Division],” including the funding uncertainties surroundind.&oktam
and Reeder’s positiondd. § 16. Thomas additionally “raised the issue of needing to get the

youth program at James Creek up and running” and “indicated that the Divistarertatheir



assistance with thigroject.” Id. Both Lanham and Reeder “agreed to help” and “understood
that they were not being offered the position and that their help would be temporee)(]
Dawson was selected for the position and was going through teenmieyment screening
process.”Id. (citing Defs.” Facts, Exs. A (Thomas Decl.) 1 15, L (Declaration of LaBha
Reeder (“Reeder Decl.”)) ¥[1).

Rorie spoke with the plaintiff “on or about January 28 and 29, 2010, regarding [the
Division’s] need for [the] [p]laintiff to take a more active role to implement tgnam at
James Creek.ld.  18. Rorie asked the “[p]laintiff to oversee the program and implement the
program, including recruiting youth and starting up performahtiaeoservices by working at
the sitefor several hours a day, three days per week, until the new Youth Services Worker
commenced employmehtld. Rorie told the “[p]laintiff that this was a temporary
responsibility, it was not a demotion or job transfer, and it would not result in a reduction of
pay,” and that the “[p]laintiff was to get the program off the ground until thewwh Services
Worker was hired.”ld. However, he “[p]laintiff refused to do what was necessary to
implement the program aahes Creek by taking up those duties for the requested three days per

week for several hours each dayd. 1 19 see alsd®efs.’ Facts, Ex. O (Memoranda from Salim

Bilal-Edwards to Human Resources) at 8.

Rorie spoke with Thomas and personnghim UPO5 Human Resources department
“regarding how to handle the [p]laintiff's . . . response” to the request that hthstdhmes
Creek project. Defs.’ Facts 1 2Human Resourcgsersonnel and Thomas “suggesteRgrie
issue a written warningjd., and “[o]n or about February 3, 2010, [] Rorie issued the written

warning to [the] [p]laintiff.” Id. (citing Defs.’ Facts, Ex. M (Employee Warning Notice)). The



warning stated that “[flailure to comply with the directive to oversee Hregb operations and
implementation of the James Creek cite [sic] will result in further disciplinary aqgtiom and
including termination.” Defs.’ Facts, Ex. M (Employee Warning Notice).

Subsequently, the “[p]laintiff sent an email to [] Rorie following up their caatem
about [the] [p]laintiff’'s concerns with the [written warning], and also sdntijan Resources] a
copy of the email.” Defs.’ Facts. § 22. “On or about February 19, 2010, Nnenna Ugorji, then
UPO’s Human Resources Director, met with [the]ditiff to discuss his concerns,” but the
meeting did not result in a withdrawal of the warnihgd.  23. “The next day, [the] [p]laintiff
sent a follow-up email to [Human Resources] stating that the ‘real issue’ he tried to express in
his prior email was thaf] Rorie had engaged in an ‘unfair labor practicdd: “Human
Resources offered to set up a meeting” between the plaintiff and Rorie, buyi]thmtiff
declined, stating that a further meeting was unnecessary, as they undeastoather’'s
positions” Id. Human Resources “advised [thp]laintiff that they found his concerns were
unfounded,” and “reminded [him] that servicing James Creek was an important obligfati
[the] UPO and [] Rorie had full authority to initiate discipline of insubordination §gtaiff.”

Id.; see als®efs.’ Facts, Ex. UEmail Correspondence).

“Later in February, [] Rorie met witf Reeder and [] Lanham regarding James Creek,”
and asked if they woulthelp start the program at James Creek by sharing the loat;hw
meant eachvould “cover one day at James Creek fthdy would] split coverage for the third
day at James Creek, with the other covering their” other shared duties. Id. Thxlretjuest
did not involve a change in position or a reduction in pagd wasa request “to temporarily

help with James Creek until the new employee was on boétd.anham “voiced displeasure



with this assignment,” but both she and Reeder “agreed to assist with the prodeanes
Creek.” Id. Rorie, Lanham, and Reed‘met with several other individuals from [the] UPO
involved with the other UPO programs at James Creek,” and some of these individiesds “agr
to help recruit local youth to participate in the [Division’s] programas f 25.

“On or about March 1, 2@” Lanham tendered her resignatiamd ler “last dayfof
work] was scheduled for March 25, 201Qd. § 27. “At or around this time, [| Dawson was
cleared to start her employment conditionally, and [Human Resources] issueeraf off
employment letteto her on March 11, 2010.1d.  28. Dawson began working on March 15,
2010, but tendered her resignation the next dicy.

Rorie “decided that he needtxlinsist that [the] [p]laintiff implement the program at
James Creek until another staff membauld be hired to run the program or, if necessary, until
the program ended in JulyJd. 1 30. Rorie consulted Division “staff members who were
receiving help from [the] [p]laintiff with their programs. Those staff inidahat vhile [the]
[p]laintiff's assistance would be missed, they could run their programs without hin{"31;
see alsdefs.’ Facts, Ex. G (Declaration of Tanya Henderson (“Henderson Dé[.7)) 14.

Rorie spoke with the plaintiff “on or about March 17, 2010” about “the organization’s need for
[the] [p]laintiff to implement the program at James Creek until someone washinextk the
program,” and “indicated that he no longer had any options but to have [the] [p]laintifitbeg
implement the program.” Defs.’ Facts { 32. The “[p]laintiff demanded that thengnetop

until they had a third party to participate in the meetirid.” Subsequently, the plaintiff and
Rorie met with Human Resources personnel to discuss the matterhdglalntiff ultimately

“would not agee to accept th[e] directive” to “run the James Creek prafrdan{ 34



Thereafter, Rorie, with the approval of Thomas, sent a memorandum to Human
Resources “recommending [the] [p]laintiff's termination for insubordination aiharé to
display a behavior standard that is conducive to a positive working atmosplueif39;see
alsoDefs.’ Facts, Ex. X (April 19, 2010 Memorandum). Human Resources “approved the
recommendatioto terminate [the] [p]laintiff, Defs.’ Facts § 39, anth¢ plaintiff's enployment
was terminated on May 3, 2010, id. § 40. The “UPO did not fill the position of Assistant
Director of the [Division] after [the] [p]laintiff's termination and has plans to do so.1d. 1 42.

The “[p]laintiff filed a charge of discrimination against [the] UPO with thedqu
Employment Opportunity Commission (“EEOC”) on May 26, 2010, alleging discriroimati
based on age and sexd. 1 46;see alsdefs.’ Facts, Ex. N (EEOC Complaint). The plaintiff's
EEOC Complaint states:

| was asked by thBirector along with two younger female employees to accept

another job assignment as a Youth Services Worker. The duties of the position

were directly related to the positions held by the female employees, but they

declined to accept the job assignment. However, the job assignment was a

different classification than mine and it was a demotion. 0603/2010 | was

the only employee that was reprimanded and terminated for refusing to oversee

and run a program. The female employees that were asked didceote any

form of discipline or termination for refusing the job assignment.

Defs.’ Facts, Ex. N (EEOC Complaint). “On August 9, 2011, the EEOC issued a Disanidsal
Notice of Rights after determining that it was ‘unable to conclude that the infomudatained

establishes violations of the statutes.” Defs.’ Facts 1 47 (quoting Dets, EacCC

(Dismissal of Notice and Rights)).



[I. STANDARDS OF REVIEW
A. Rule 56 Motion for Summary Judgment
A motion for summary judgment must be grantedifdé tnovant shows that there is no
genuine dispute as to any material fact and the movant is entitled to judgment as af matter o
law,” based upon the depositions, affidavits, and other factual materials in trak rEed. R.
Civ. P. 56(a), (c). A fact ismaterial” if it “might affect the outcome of the suit under the

governing law.” Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). And “a dispute

over a material fact is ‘genuine’ if ‘the evidence is such that a reasonabtopdyreturn a

verdict for the nonmoving party.” Arrington v. United States, 473 F.3d 329, 333 (D.C. Cir.
2006) (quoting Anderson, 477 U.S. at 248). The moving party bears the initial burden of

showing the absence of a disputed material fact. Celotex Corp. v. Catrett, 477 U.S. 317, 323

(1986). The burden then shifts to the opposing party to “set forth specific facts shioating
there is a genuine issue for trial®nderson, 477 U.S. at 248. “Although summary judgment is
not the occasion for the court to weigh crddipor evidence, summary judgment is appropriate
‘if the nonmoving party fails to make a showing sufficient to establish theeagss of an

element essential to that party’s case, and on which that party will bdartien of proof at

trial.”” Talavera v. Shal638 F.3d 303, 308 (D.C. Cir. 2011) (citations omitted). “[T]here is no

issue for trial unless there is sufficient evidence favoring the nonmoving pagyreasonable]

jury to return a verdict for that party.” Anderson, 477 U.S. at 249. In making this asagssm
“[t]he evidence is to be viewed in the light most favorable to the nonmoving party and the cour
must draw all reasonable inferences in favor of the nonmoving paraldvera 638 F.3d at 308

(citing Anderson, 477 U.S. at 255).
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B. Rule 15 Motion to Amend

“A party may amend its pleading once as a matter of course” before the adversapart
filed a responsive pleading. Fed. R. Civ. P. 15(a). However, after a responsive pleading ha
been filed, the initial pleading may be arded “only with the opposing party’s written consent
or the court’s leave.ld. While the Court has sole discretion to grant or deny leave to amend,
“[lleave to amend a [pleading] should be freely given in the absence of undue delaythhad fa
undue prejudice to the opposing party, repeated failure to cure deficienciesitpr fut

Richardson v. United States, 193 F.3d 545, 548-49 (D.C. Cir. 1999) (citing Foman v. Davis, 371

U.S. 178, 182 (1962)). The rationale for this perspective is that “[i]f the underlytsgoia
circumstances relied upon by a plaintiff may be a proper subject of reiefidht to be afforded

an opportunity to test his claim on the meritsdman 371 U.S. at 182.

. LEGAL ANALYSIS

A. The Plaintiff's ADEA Claims

The plantiff argues that he is entitled snmmary judgment because the defendants have
not shown that younger employees were reprimanded and terminated forge@agiests to
staff the James Creek project. Pl.’s Mot. at 4. He further argues that thdadtefefailure to
respond to his complaints of an odor at the UPQO’s Alabama Avenue office and subsequent
response to the complaints of a younger employee also evidences age mtsionithiPl.’s
Opp’n at 8.

The ADEA provides in pertinent part that ituslawful for an employer “to discharge

any individual or otherwise discriminate against any individual . . . because of suctuatisvi

* The plaintiff also makes several arguments about his claim undeftistieblower Protection Ac§ U.S.C. §
2302(b) Because the Court has alreaiymissed the Whistleblower Protection Act claim with prejudieeECF
No. 58, these arguments are not addressed in this Memorandum Opinion.
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age.” 29 U.S.C. §623(a)(1). However, it is not “unlawful for an employer . .. to discharge or
otherwise disciphe an individual for good causeld. 8§ 623(f)(3). To succeed on an ADEA
claim, the plaintiff ‘must prove, by a preponderance of the evidence, that age was th@a*but-

cause of the challenged adverse employment acti@noss v. FBL Fin. Servs., 557 U.S. 167,

180 (2009). In the absence of direct evidence of discrimination, this Circuit ajyeliesrden-

shifting framework set out in McDonnell Douglas Corp. v. Green, 411 U.S. 792 (19¢38%es

brought under the ADEASeeChappell-Johnson v. Powell, 440 F.3d 484, 487 (D.C. Cir. 2006);

Paquin v. Fed. Nat'l| MortdAss’n, 119 F.3d 23, 26 (D.C. Cir. 1997). The first stem in the

McDonnell Douglagest is to determine whether the plaintiff has established a prima facie case
of discrimination. 411 U.S. at 802n order to establish a prima facie case in the context of an
ADEA employment termination claim, the plaintiff must show tha{1) belongs to the

statutorily protected age group, (2) was qualified for the position, (3) wastdedj and (4)

wasdisadvantaged in favor of a younger person. Hall v. Giant Food, Inc., 175 F.3d 1074, 1077

(D.C. Cir. 1999) Jones v. Bernanke, 493 F. Supp. 2d 18, 27 (D.D.C. 2660, 557 F.3d 670

(D.C.Cir. 2009). Once this first prong ssitisfied the burden of production shifts to the
defendant to identify a legitimate nondiscriminatory reason for the chatleslgployment

action. _McDonnell Douglas, 411 U.S. at 802. If the defendant meets this burden of production,

the plaintiff must “prove by a preponderarmafe¢he evidence that the legitimate reasons offered

by the defendant were not its true reasons, but were a pretext for discrimindigxas Dep't of

Cmty. Affairs v. Burdine, 450 U.S. 248, 253 (1981). However, “[i]t is not enough for the

plaintiff to show that a reason given for a job action is not just, or fair, or sensible. He must

show that the explanation given is a phony reason.” Fischbach v. Dep't of Corrs., 86 F.3d 1180,

12



1183 (D.C. Cir. 1996) (quoting Pignato v. Am. Trans Air, Inc., 14 F.3d 342, 349 (7th Cir.

1994)).
At the summary judgment stage, however, the plaintiff's ability to establish a faxaea

case is of little concern to the Court. As the Circuit heBrady v. Office of the Sergeant at

Arms, 520 F.3d 490, 494 (D.C. Cir. 2008)where an employee has suffered an adverse
employment action and an employer has asserted a legitimatdiscominatory reason for the
decision, the district court need no&reshould not—decide whether the plaintiff actually made

out a prima facie case unddcDonnell Douglas.” Thus where, as here, an employer moves for

summary judgment, the Court is confronted with “one central question: Has the eenploy
produced sufficient evidender a reasonable jury to find that the employer’s asserted non-
discriminatory reason was not the actual reason” for the adverse employt@ntaw that the
real rason for the employer’s action s/t “intentionally discriminate[] against the employee
on the basis of [age].1d.

1. The Plaintiff's Claims Against the Individual Defendants

Thedefendants argu@st that the individual defendants are entitled to summary
judgment because individuals cannot be liable under the ADEA. Defs.” Mem. at 8. Another
member of this Coudgreed recentlwith the defendants’ position, holding tHttere is no
individual liability under . . . the ADEA.”_Smith v. Janey, 664 F. Supp. 2d 1, 8 (D.D.C. 2009),

aff'd sub nomSmithv. Rhee, No. 09-7100, 2010 WL 1633177 (D.C. Cir. 2010). And although

this Circuit has not directlgddressethe issue, several other federal circuit courts atlyaethe

ADEA does not contemplate individual liabilitysee e.q, Parikh v. UPS, 491 F. App’x 303,

® AlthoughBradyconsidered th#lcDonnell Douglagest in the context of a claim brought under Title VII of the
Civil Rights Act of 1964, 42 U.S.C. § 200Qethe logic oBradyapplies in the ADEA context as welkeeJones
v. Bernanke557 F.3d 670, 678 (D.Cir. 2009) (applyindBradyframework to retaliation claim under the ADEA).

13



308 (3d Cir. 2012) (“Neither Title VII nor the ADEA providés individual liability.”); Guerra
v. Jones, 421 F. App’x 15, 17 (2d Cir. 2011) (“[Dlismissal of the ... ADEA claims against the
individual [d]efendants was appropriate as [the] statute [does not] subjectjfiirals, even

those with supervisory liability over the plaintiff, to persdralility.” ); Jones v. Sternheimer,

387 F. App’x 366, 368 (4th Cir. 2010) (“[T]he ADEA . . . do[es] not provide for causes of action
against defendants in their individual capacitiesThis Court agrees with those courts, and
accordinglygrants summg judgmentto the defendants athe plaintiffs ADEA claims against
the individual defendants.

2. The Plaintiff's Claims Against the UPO

The defendants next argue that that the UPO has articulated a legitimatetatiatory
reason foreprimanding anterminating the plaintiff. Defs.” Mem. at 10. Specifically, they
contend that the UPO disciplined and subsequently terminated the plaintiff “based uporn conduc
that [the] [p]laintiff does not dispute and acknowledges was insubordinateat 11. During
his deposition, the plaintiff conceded that he “didn’t do the directive that he was gijrem}
for James Creek.” Defs.’ FagBx. F (Pl. Dep. Tr.) at 78:14-19. The defendantsmitted
declarationsvith their motion for summary judgment indiaagi that the UPO’s request that the
plaintiff staff the James Creek project “was well within [the plaintiff's] jobaigtion and
management’s prerogative to direct employees to provide needed senfidés its
obligations.” Defs.Facts Ex. A (Thanas Decl.) § 18Indeed, the job description for the
Assistant Director position includes part of the position’s “duties and responsibilities” the task

of “[a]ssist[ing] the Director in the daily administration of division pragegs directed or

14



assiged, including but not limited to staff supervision [and] program facilitation as cié&de
Defs.’ Facts, Ex. E (Job Descriptiomdnd the plaintiff's termination of employment letter states
that “[t]he reason for” teriating his employment wdss “cortinuing insubordination and
conduct which impugns or compromises the integrity of [the] UPO’spedifies that he had
“repeatedly refused to oversee and operate the James Creek project of theision]Ris
repeatedly directed which [was] part of§hduties and responsibilities as Assistant Dogatf

the Division. Defs.’ Facts, Ex. Y (Termination Letter).

It is well established that a cotimhay not second guess an employer’s personnel
decision absent demonstrably discriminatory moti@schiach 86 F.3dat 1183 (internal
guotation marks and citation omitted). light of the defendants’ assertion that the plaintiff was
reprimanded and latéerminated for insubordination and not because of hisasgegll as the
plaintiff’'s own concession that he refused his supervisor’s request to staffitbe Caeek
project,the Court finds that the defendants have proffered a sufficiently nondiscomyinat
reason for the termination.

The burden thus shifts to the plaintiff to demonstrate that the defendants’ proffered

explanation is pretextuaBurdine, 450 U.S. at 253-55. *[T]o survive summary judgment the

plaintiff must show that a reasonable jury could conclude from all the evidencedlzaierse
employment decision was made for a discriminatory [or retaliateagon.” Geleta v. Gray

645 F.3d 408, 413 (D.Cir. 2011) (alteration in original) (citation omitted).

® The plaintiff providesa slightly differentversion of his job descriptiorSeePl.’s Req. at 7. Howevehis
description states that a “major dut[y]”’ of the Assistant Direistto “[a]ssist Director in day to day management
and operations of Youth Services Divisions Programs and oversee speeels’ Id. His description also lists
among the “specific duties and responsibilities” the task of “[a]sgifirector with daily administration of division
projects and staff supervisionltl. Theplaintiff’s description of hidutiesare thereforeonsistent with the job
description provided by the defendants.
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First, the plaintiff argueshat if his job performance “during the six month introductory
period of his employment . . . . was an issue[,] [the] [d]efendants[] would have&techihim on
those grounds and not insubordination.” Pl.’s Opp’n at 2. This argument, however, does not
undermine the defendants’ stated reasonthfoplaintiff stermination. Simplypecause the
plaintiff had performed adequately during his first six months with the UPO doesechid®
the determination that he was thereaiftsubordinate.

The plaintiffnext outlines his positive contributions to Division projects other than the
James Creek projegqiresumably in aattempt to argue that those positive contributions indicate
that he was not insubordinate and thus should not havad&e@manded oterminated. Pl.’s
Opp’n at 3-6. Again, thissasonings not helpful to the plaintiff. The defendants’ contention is
that the plaintiff wasnsubordinate with respect $pecificrepeatedequess concerning the
James Creek projeand not that his performance was unacceptable in other respadts’

Mem. atl1-12;see als®efs.’ Facts Ex. A (Thomas Decl.) 11 16-18.

Next, the plaintifinotes that other younger employees were or should have been available
to staff the James Creek project, and argues that the fact that those othgeeswkre not
reprimanded or terminated for refusing to staff the project supports his pdlsétdhe UPO'’s
decision to terminate his employment was discriminat®ys Mot. at 4, 7-8; Pl.’s Opp’at 6
8. Where a plaintiff seeks an inference of discrimination based on “disparate treatmenust
show that “all of the relevamtspects ofhis] employment situation were ‘nearly identical’ to
those” of the other employees who did not suffer similar adverse employmensaiee

Neurenv. Adduci, Mastriani, Meeks & Schill, 43 F.3d 1507, 1514 (BC@. 1995)(finding that

a female plaintiff failed to demonstrate disparate treatment where comparatostivasale and
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“lower in seniority” than the plaintiff)see als®arbour v. Browner, 181 F.3d 1342, 1345 (D.C.

Cir. 1999) (finding that two employees were not similarly situateerasbne was a G& and

the other a G&3); Holbrook v. Reno, 196 F.3d 255, 261-62 (D.C. Cir. 1999) (holding that

employees of differing seniority levels were not similarly situatéthre, the other employees
the plaintiff contends were treated diffelgnti.e., those who were not terminated for refusal to
staff the James Creek projeetvere eitheccase manageis the UPQO’s Youth Services Division
or in one case, a Retention Placement Specialist who “shared duties” with one oéthe cas
managers SeeDefs.’ Facts Ex. A (Thomas Decl.) 1 15; Pl.’s Opp’n at 6-7. The plaintiff, on the
other hand, was the Assistant Director of the Youth Services DiviSieaDefs.'Facts, Ex. D
(Offer Letter) (“Your position will be Assistant Director, Youth Services”). . The plaintiff
and the other employebs referencewere therefor@ot similarly situatedand an inference of
discrimination is not created by his dissimilar treatment

The plaintiff also contends that he “agreed to work the James Creek Project one day a
week onMondays.” Pl.’s Mot. at 10 (citing Pl.’s Mot., Ex. 5 (Email Correspondence)). He
argueswithout any citations to the record, that this “would have left seven staff members
including defendant Rorie who were under the age of 40 to work the remainidgysas
required by the grant.1d. However, the plaintiff was asked to staff the James Creek project for
three days a week, and thus his willingness to work one day a week does not undermine the
defendantsstatedreason for terminatingis employment.

Finally, theplaintiff argues that the UPO was “aware of the odor in the Alabama Avenue
site prior to” receiving an email from a youngiemaleemployee. Pl.’s Opp’n at 8. And to

support his position that he was the victim of discrimination basedsaygRi the plaintiff
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contends that his complaints were ignored “until a couple months later when [the dedfiendant
received” the younger employee’s emdd. The defendanteespondhat these claims are not
properly before the Court as potential evideottage discrimination because the plaintiff's
complaints about the odor were not included in his EEOC complRgfs.” Mem. at 27 (citing
Defs! Facts Ex. N (EEOC Complaint)). To be sure,ths Circuithasnoted in the Title VII
context “[t]he goals behind the requirement of prior resort to administrative nebetd be
frustrated if the filing of a general charge with the EEOC would open up the pogsibili

judicial challenges to any related conduct that took place in connection with theyerapt

relationship.” Park v. Howard Univ., 71 F.3d 904, 908 (D.C. Cir. 1995) (citation omitted). And
the Fifth Circuit has explicitly held in the ADEA context that “[ijn ass&ssvhether a charge
properly exhausts a particular claim,” courts “‘constyael EEOC complaint broadly,” but []
will only find a claim was exhausted if it could have been ‘reasonably . . . expectesvtogr

of the charge of discrimination.”_Jefferson v. Christus St. Joseph Hosp., 374 F. App’x 485, 490

(5th Cir. 2010).But neither caselirectly addressethe inclusion in an EEOC complaint of the
particular conduct from which a plaintiff seeksiaferenceof discrimination In other words,
the cases stand for the proposition that an EEOC complaint must include allegati@nsingnc
the type of discrimination alleged, but they do not indicate that a plaintiff mustienelach and
every fact supporting his discrimination char@eePark 71 F.3d at 90&inding that plaintiff's
EEOC complaint failed to exhaust claim of hiestvork environment where complaint included
neither the words “hostile work environment” nor any allegations to suppcinta claint)
Jefferson374 F. App’x at 490 (finding that plaintiffs had failed to exhaust claimetafiation

or of race, age, ahnational origin discrimination where EEOC complaints made no mention of
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the allegedetaliation or discrimination artthe plaintiffs additionallyfailed to check a box on
the complaint form indicating that they wished to pursue such claims).

Here, the @intiff's EEOC complaint clearly alleges age discrimination, and so the Court
will consider the plaintiff's claims about the odor at the Alabama Avenue Yaadithe basis for
a possible inference of discriminatiotunfortunately for the plaintiff, his allegations about the
delay in addressing the odor are insufficienpérmit an inference of age discriminatidn
particular, the plaintiffs allegations do not explain how he was treated differérdgim any other
employee. Th&JPO's failure toaddress the source of the oddremtheplaintiff complained
impacted not only the plaintiff, but also the other employees wostitlge Alabama Avenue
facility. Defs! Factsf 43. While theUPO could have responded to the complaints in a more
timely fashion, the fact remains that the defen@aentually resporetito not only the
plaintiff’s complaints, but also the complaints of the other employees who were affe¢ked b
odor. Id. 11 43-44.The Cout therefore finds thahe plaintiffs allegations about the odor at the
Alabama Avenue facilitglo not create an inference of discrimination.

Because the plaintiff has failed pooduceevidence sufficient for a reasonable jtoy
concludethat the defendants’ stated reasons for terminating his emplogmenint pretext, and
because his claims against the indidtidefendants are deficient as a matter of law, the Court
must grant the defendants’ motion for summary judgment and deny the plamoff@n for
summary judgment.

B. The Plaintiff’'s Motion to Amend his Complaint
The plaintiff seeks leave to amend bsnplaint to include claims under the False Claims

Act, 31 U.S.C. 88 3729-3730 (200@nd the Fair Labor Standards Act, 29 U.S.C. § 201 (2006).
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Pl.’'s Amend Motat1-3. The defendants urge the Court to deny the plaintiff's motion for failure
to comply with this Court’s local rules, as well as on the grounds of undue delay, preqndice
futility. Defs.” Amend Opp’'n at 1.

As an initial matterthe Court agrees thdte plaintiff has failed to comply with Local
Civil Rules 7(i) and 15.1, both of which requigeparty seeking leave to amend a pleading to
furnish the Court with a copy of the proposed amended plea@egl.ocal Civ. R. 7(i) Local
Civ. R. 15.1. And as the defendants correctly note, Defs.” Amend Opp’n at 5, the Court
previousy admonishd the plaintiff of his responsibility tbe familiar with this Court’s local
rules, and with Rule 7 in particulaBeeAugust 23, 2013 Minute Order (providing an internet
address fothe Court’s Local Civil Rules).

Even if the plaintiff had provided the Court with a copy of his proposed amended
complaint, the representationsrnakes in his motion make clear that neitstatutoryprovision
referencedn his motion is a proper basior relief. As to the False Claims Act, the plaintiff
believes that “the [d]efendants retaliated against [him] because he blew tHe waiighe
defendants for “filing false claims as it relates to the Stimulus grant they rédeone the
Federal Government.” Pl.’'s Amend Reply at 1These allegations are not materiallfferent
from those made in reference to the plaintiff's Whistleblower Protection Act caidhas the
defendants rightly note, Defs.” Amend Opp’n at 6, the plaintiff has been on notice foverch
year that his Whistleblower Protection Act claimsweieficientasthis Court indicated in its
October 10, 2012 Memorandum Opinion dismissing several afdires, BilatEdwards, 896 F.

Supp. 2d at 93 n.8.
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The plaintifffaults the Court for failing to account in its prior Memorandum Opifdon
the fad that he “had protection under tAenerican Recovery and [ReNestment Act of 2009.”
Pl.’'s Amend Reply at 2. This is unreasonable. The plaintiff's reply memorandwpgars of
his motion to amend his complaistthe first time that the American Racery and
Reinvestment Adhas beemeferencedand even if it were nahe casgethe plaintiff’'s complaint
included no allegations that he “complied with the prerequisites to bringing suitdlsdexified

in detail in the statute.” Williams v. New YoCity Dep’t of Ed., F. Supp.2d _, , 2013

WL 5226564, at *15 (S.D.N.Y. 2013) (dismissing plaintiff's American Recovery and
Reinvestment Act retaliation claifar failure to exhaust administrative remedieb shortthe
plaintiff has been in possessionfa€ts necessary to bring his various retaliation claims $iace
was terminated oMay 3, 2010, andhehas also been on notice that his existing retaliation
claims were deficiergince those claims were dismissed on October 10, Z0dr2her,allowing
an amendment at this late juncture wopitdjudice the defendants givédratdiscovery hasow
been closed for nine months and both parties have filed dispositive motions. Indeedntiffe pla
was the first party to movier summary judgmenhaving done so six months befoeefiled his
motion to amend his complaint. This constitutes undue delayha@burtthereforedenies the
plaintiff's motion to amend his complaint to include claims under the False Claims Act.

In any event, the defendants argue @mamendmerdadding theFLSA claims would be
futile becaus¢heyare timebarred. Defs.” Amend Opp’n at 10. “The statof limitations
under both the [District of Columbia Wage Payment and Collection(td@ Wage Law”] and

[the] FLSA . . . is only three years.” Ventura v. Bebo Foods, Inc., 738 F. Supp. 2d 8, 30 (D.D.C.

2010) (citing29 U.S.C.§ 255(a); D.C. Code § 32-101L3And this Circuit has held that FLSA
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claims accruevith each pay period. Figueroaly.C. Metro. PoliceDep’t (Figueroa ), 633 F.3d

1129, 1135 (D.C. Cir. 20113ee alsdover v. Medstar Wash. Hosp. Ctr., Inc., __ F. Supp. 2d

., ,2013 WL 5824075, at *2-3 (D.D.C. 2013) (dimmg DC Wage Law claims as time
barred) Thus, the last date on which theipldéf’'s FLSA claims could have accrued wiee
date of his termination, which was May 3, 2010. Because it is now almost four peathat
date, the plaintiffs FLSAlaims are timéarred.

Moreover,Rule 15(c)(1)(B)xannotsave the plaintiff's FLSAlaim. The Rule allows
amendments to “relate back” to the date of the original pleading only where thenaeménd
“asserts a claim or defense that arose out of the conduct, transaction, ceraxgat out-or
attempted to be set outrthe original pleaithg.” Fed. R. Civ. P. 15(c)(1)(B). But “[r]elation
back is improper when the amended claim ‘asserts a new ground for relief stifiyydidets that
differ in both time andype from those the original pleading set forth.”” Dover, __ F. Supp. 2d at
_, 2013 WL 5824075, at *3 (quotildayle v. Felix 545 U.S. 644, 650 (2005)). “The
underlying question is whether the original complaint adequately notified theddets of the
basis for liability the plaintiffs would later advance in the amended compladwsijer, Inc. v.
Biovail Corp., 533 F.3d 857, 866 (D.C. Cir. 2008).

“An employee is entitled to the federal minimum wage and overtime unless spigcifica
exempted by the FLSA,” and “[tjhe employer bears the burden of demonsthatingst

employee iexempt. . ..” Cannon v. District of Columbia, 717 F.3d 200, 204 (D.C. Cir. 2013).

Boththe D.C. Wage Law and the FLSA “provide [] cause[s] of action for employees toesue t

employers for unpaid minimum wages or overtime compensation.” Ruffiew.Ddstination

800 F. Supp. 2d 262, 268 (D.D.C. 2011 hefeare “two elements of an FLSA overtime claim . .
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.- (1) performance of work, and (2) improper compensation.” Figueregstrict of Columbia

(Figueroa 1), 923 F. Supp. 2d 159, 168 (D.D.C. 2013) (citigueroal, 633 F.3d at 1135kee
alsoD.C. Code § 32-1302 (“Every employer shall pay waggsedo his employees . . . .")
(emphasis addedHereg theallegations contained plaintiff's complaintcould not adequately

put the defendants on notice of feSA claims theplaintiff now wants to raise. The complaint
does allegen passing that “[d]efendant Thomas falsgligted thafthe] [p]laintiff would not

receive overtime for the extraordinarily time consuming work project.” Cofnpl. Haevever,

the most that the allegation communicates is the plaintiff's belief that he deserved more
compensation, not, as he argues in his mdbamengthat he intendetb challenge whether

his position was classified as exempt or eaemptunder the FLSA.SeePl.’s Amend Mot. at

2. Further, a FLSA claim would need to be “supported by facts that differ in botatidtype

from those the original pleading set forth.”” Dover, _ F. Supp. 2d at __, 2013 WL 5824075, at
*3 (quotingMayle v. Felix 545 U.S. 644, 650 (2005)). The plaintiff would need to adduce facts
concerning the number of alleged overtime hours worked, the compensation he lediexsesd
owed, and whether the FLSA grants employees in the plaintiff's positiorgtiteiovertime
compensation. By contrast, the original pleading in this case setftatjationof
discriminationbased on age, retaliation based on whistleblowing, and tortious conduct, none of
which involved the plaintiff's compensation or right to overtime compensaSeeCompl. 11
81-102. Accordingly,the Court finds that the plaintiff's proposed FLSA claims do not relate
back to his original complaint, amtgnies as futile the plaintiff's motion to amend his complaint

to add FLSA claimé.

"In any event, the plaintiff has been in possession of the facts underiyatgraial FLSA claim sire he first filed
his complaint. To allow amendment at this time, after the conclusion ofvdigcand the filing of dispositive
(continued . . .)
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V. CONCLUSION
For the reasons set forth abewlee Court willgrant the defendants’ motion for summary
judgment, and deny both the plaintiff's motion for summary judgment and his motion o ame
his complainf
SO ORDEREDthis 21stday ofFebruary, 2013.

REGGIE B. WALTON
United States District Judge

(...continued)
motions, wouldorejudicethe defendants.

8 The Court will contemporaneously issue an order consistent witM#risorandum Opinion.
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