ALEC L. et al v. JACKSON et al Doc. 172

UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ALEC L., etal.,
Plaintiffs,
V. Civil Action No. 1:11€v-02235 RLW)
LISA P. JACKSONgt al.,
Defendar,
and

NATIONAL ASSOCIATION OF
MANUFACTURERS, et al.

Intervenors.

MEMORANDUM OPINION

Five yowng citizensand two organizations, Kids v&lobal Warming and Wildearth
Guardian$, bring this action seeking declaratory and injunctive relief for Defendariésjeal
failure toreduce greenhouse gas emissiomie Plaintiffs allege that Defendants have violated
their fiduciary duties to preserve and protect the atmosphere as a commondlymlidie trust
resource uder thepublic rustdoctrine. Plaintiffs’ onecount complaintdoes not allege that the
defendants violated any specific federal law or constitutional provision, but dnalieges

violations of the éderalpublic rustdoctrine.

! Kids vs Global Warming is a neprofit organization whose membership includes

thousands of youth from around the country “who are concerned about how madarciimate
change is affecting and will continue to affect them and their future.” (AnmpgC at § 48)Kids

vs Global Warming has brought this action on behalf of its members. Id.

2 Wildearth Guardians is a ngmofit conservation organization that is dedicated to
“protecting and restoring wildlife, wild rivers, and wild places in the Aocagr West, ando
safeguarding Earth’s climate and air quality.” (Am. Compl. at § 49). Wild€auardians has
brought this action on its own behalf and on behalf of its adversely affected memdbers.
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Plaintiffs bring this suit againdtisa P. Jackson in her official capacity as Admnaitstr
of the U.S. Environmental Protection Agency ("EPA"), Kenneth L. Salazar in hgabff
capacity as Secretary of the U.S. Demantof the Interior, Thomas J. Vilsack in his official
capacity as Secretary of the U.S. DepartmeniAgificulture, Gary F. Locke in his official
capacity as Secretary of the U.S. Departmer@ahmerce, Steven Chu in his official capacity
as Secretary ahe U.S. Department dinergy, and Leon E. Panetta in his official capacity as
Secretary of the U.S. Department@éfense Plaintiffs allege that each of the Defendants, as
agencies and officers of the federal governm#rave wasted and failed to peege and protect
the atmosphere Public Trust asset®m( Compl. §{ 138, 146)Two parties claiming an interest
in this action have intervenéd.

This matter is before the Court on Defendants’ andDiskendantintervenors Motions
to Dismiss for lack of subject matter jurisdiction pursuarfted. R. Civ. P12(b)(1) and failure
to state a claim for which relief can be granted pursuant to Fed. R. Qi2(l#(6). Defendants
and Defendanintervenors move for dismissalganing, inter alia, that because Plaintiffs’ lone
claim is grounded in state common law, the complaint does not raise a federal questioRdo i
this Court’s jurisdiction and, therefore, warrants dismissal on jurisdi¢tgnoands. Having
considered the full briefing on these motions, and for the reasons set forth below, Disfanda
Defendaniintervenors’ motions are granted and PlaintiffsS’ Amended Complaintsisisked

with prejudice.

3 Two groups have been allowed to intervene in this action: The National Association of

Manufacturers, who represents small and large manufacturers in industroab seciund the
country; and several California companies and trade associations who onoeaaie, or whose
members own and operate, numerous vehicles, engines and equipment that emit greenhouse
gases into the atmosphere. Both groups claim that the relief requestddirtiff$ would
adversely affect them and their constituents and wereifpednto intervene pursuant to Fed. R.

Civ. P. 24(a).



I. BACKGROUND
A. Public Trust Doctrine
The public trust doctrine can be traced back to Roman civil law, but its princigles ar
grounded in English common law on public navigation and fishing rights over tidal 1&hds.

Montana, LLC v. Montaneb65 U.S.----, 132 S. Ct. 1213, 123(2012). “At common law, the

title and dominion in lands flowed by the tide water were in the King for the behéfi¢ nation
.. . Upon the American Revolution, these rights, charged with a like trust, werd wreste

original States within their respeatiborders.’Phillips Petroleum v. Mississipp#84 U.S. 469,

473 (1988) (quoting Shively v. Bowlby, 152 U.S. 1 (1894)). Upon entry into the Union, the

states received ownership of all lands under waters subject to the ebb and flow aé.the. @t

476. The states right to use or dispose of such lands, however, is limited to the extent that it
would causésubstantial impairment of the interest of the public in the wéterslthe states’

right to the water isubject to*the paramount right dC]longress to control their navigation so
far as may be necessary for the regulation of commerce with foreign natidresreong the

states.” lll. Cent. R.R. Co. v. lllinois, 146 U.S. 387, 435 (1892). Thus, traditionally, the doctrine

has functioned as a tegint on thestates’ abiliy to alienate submerged lands in favor of public
accesgo and enjoyment of the waters above those lands.
More recentlycourts have applied the public trust doctrime variety of contextsSee

e.qg.District of Columbiav. Air Florida, Inc.750 F.2d 1077, 1@3(D.C. Cir. 1984)(notingthat

“the doctrine has been expanded to protect additional \wweltged uses such as swimming and

similar recreation, aesthetic enjoyment of rivers and lakes, and preservaflora andfauna



indigenous to public trust lands*). And while Plaintiffs have cited authority for the application
of the doctrine in numerous natural resources, including “groundwater, wetlandsamdty s
beaches, nenavigable tributaries, and wildlifgPls.” Op. at 1718), they have cited no cases,
and the Court is aware of none, that have expanded the doctrine to protect the atmosphere or
impose duties on the federal government. Therefore, the manner in whicHfBlsg®k tchave
the public trust doctrineppliedin this case represents a significant departure from the doctrine
as it has been traditionally applied.
B. TheRedlief Requested by Plaintiffs

Plaintiffs seeka variety of declaratory and injunctive relfef their public trust clain?.
First, Plaintiffs ask the Court to declare that the atmosphere is a pulti;eBasrce and that the
United States government, as a trustee, has a fiduciary duty to refrainakimg actions that
waste or damage this asset. Plaintiffs also ask tlet @ declare that, to date, Defendants have
violated their fiduciary duties by contributing to and allowing unsafe amounts eflgyase gas
emissions into the atmosphere. In addition, Plaintiffs ask the Court to fdefiee Defendants’
fiduciary duties under the public trust by declaring thaistkddefendant federal agencies have
duty to reduce global atmospheric carbon dioxide levels to less thgga@S@er millionduring

this century.

4 Some states have recognized the doctrine as imposing an affirmative diny state.

Seee.qg. National Audubon Soc'’y v. Superior Court of Alpine Cnty., 33 Cal.3d 419, 441, 189
Cal.Rptr. 346, 8061, 658 P.2d 709, 725 (1983) (noting that the public trust doctrine “is an
affirmation of the duty of the state to protect the peopeimmon heritage of streams, lakes,
marshlands and tidelands . . . ”).

Based upon the scope of the relief regeesby Plaintiffs, Defendants have raised
separation of powers and political question doctrine defenses. These defensesaryre cl
implicated by the totality of the relief sought by the Plaintiffs. However, texbent that the
Court, in its equitable discretion, may fashion a less expansive remedy, thesesaoould not
be implicated. Therefore, the Court rules on alternative grounds.
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With respect to injunctive relief,l&ntiffs have askedhis Court to issue an injunction
directingthe six federal agencies to take all necessary actioardble carbon dioxide emissgn
to peak by December 2012 and declinedbyleast six percent per year beginning2i3
Plaintiffs also ask the Coutb order Defendants to submit for this Court’s approval: annual
reports setting forth an accounting of greenhouse gas emissions originated byt¢deSthtes
and its citizensannual carbon budgetbat are consistenwith the goal of capping carbon
dioxide emissions and reducing emissions by six percent perayeha climate recovery plda
achieve Plaintiffs’ carbon dioxide emission reduction gdals.

1. LEGAL STANDARD

Federal courts are courts of limited jurisdiction, with the ability to hear oelyc#ises

entrusted to them by a grant of power contained in either the Constitution or in ah act

CongressSee,e.g, Beethoven.com LLC v. Librarian of Congre884 F.3d 939, 945 (D.Cir.

2005);Hunter v. District of Columbia, 384 Supp.2d 257, 259 (D.D.C2005). On a motion to

dismiss for lack of subject matter jurisdiction, the plaintiff bears the burdestaiflishing that

the Court has jurisdictionSee Brady Canpaign to Prevent Gun Violence United with the

Million Mom March v. Ashcroft, 339 FSupp.2d 68, 72 (D.D.C2004). Under Rule 12(b)(1) of

the Federal Rules of Civil Procedure, the Court may dispose of the motion on the liksis of
complaint alone, or itnay consider materials beyond the pleadings “as it deems appropriate to

resolve the question whether it has jurisdiction to hear the case.” Scolaro v. D.C. Board of

Elections & Ethics104 F.Supp.2d 18, 22 (D.D.C2000);seeLopez v. Council orAmerican-

Islamic Relations Action Network, Incf41 F. Supp. 2d 222, 231 (D.D.C. 2010).

6 Plaintiffs also request that the Court retain jurisdiction over the action to ensure

Defendants’ compliance i the injunctive relief requested.
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When determining whether a district court has federal question jurisdiction pursuant
Article Ill and 28 U.S.C. 8§ 1331, the jurisdictional inquiry “depends entirely upon tlgaatas
in the complaint” and asks whether the claim as stated in the comf{dasgs under the

Constitution or laws of the United States.” Carlson v. Principal Fin. Group, 320 F.3d 301, 306

(2d Cir.2003);seealsoCaterpillar Inc. v. Williams482 U.S. 386, 392 (1987j.a federal claim

has been allegedhe district court has subject matter jurisdiction unless the purported federal
claim is clearly “immaterial and made solely for the purpose of obtaining juristiabiois
“wholly insubstantial and frivolous.Carlson 320 F.3d at 306 (quoting Bell v. Hood, 327 U.S.
678, 682—83 (1946).
1. ANALYSIS

Plaintiffs assert that this Court has jurisdiction to review this case underdérlfe
guestion statute, 28 U.S.C. § 13®Ekcausehe public tust doctrine arises from federal law.
Defendants contend that thelghic trustdoctrine does not provide a federal cause of action and,
therefore, this Court lacks subject matter jurisdiction to adjudicate Plaintiffel.cldhus, the
key question here is whether Plaintiffs’ public trust claim is a creature ofostegderal common
law.

The central premise upon which Plaintiffs rely to invoke the Court’s jurisdiction is
misplaced. Plaintiffs contend that the public trust doctrine presents al fgdestion because it
“Is not in any way exclusively a state law doctrine.” @Dpp. at 13). The Supreme Court’s

recentdecision inPLL Montana, LLC v. Montanaappears to have foreclosed this argument.

PLL Montana, LLC v. Montan&65 U.S.----, 132 S. Ct. 1213, 1235 (2012hn that case, the

Court while distinguishing the public trust doctrine from the equal footing dogtstatedthat

“the public trust doctrineemains a matter of state law” and its “contours . . do not depend upon



the Congtitution.”  Id. at 1235(emphasis added). The Court went on to state that the publ
trust doctrine, as a matter of state law, was “subject as well to the federal poregulete
vessels and navigation under the Commerce Clause and admiralty p&ver.”

The parties disagree as to whether the Supreme Court’s declaration retzdodlic
trust doctrine is part of the holding or, as Plaintiffs urge, merely dictum. The, Qowréver,
need not resolve this issue becdlsarefully considered language of the Supreme Court, even if

technically dictum, generally mube treated aauthoritative.” Overby v. Nat'| Ass’n of Letter

Carriers 595 F.3d 1290, 129®.C. Cir. 2010) (quotindUnited States. Dorcely, 454 F.3d 366,

375 (D.C. Cir. 2006). Thus, dicta or not,the Court’s statements regarding the public trust
doctrine would nonetheless be binding on this Court.

Even if the Supreme Court’s declaratias not binding, the Court finds it persuasive.
Likewise,dictum from this Circuit ilso persuasiveTheD.C. Circuit has had occasion to state
albeit in dicum, that “[i]n this country the public trust doctrine has develogl@bst exclusively
as a matter of state law” and that “the doctrine has functioned as a constraint on states’ ability to

alienate public trust lands.District of Columbia v. Air Florida, Inc750 F2d 1077, 1082D.C.

Cir. 1984)(emphasis added)The Court also expressed its concerns dtatleral commonlaw
public trust doctrine would possibly be displacedduneral statutedd. at 1085 n.43.
Thus, it appears that Plaintiffs have not raised a federal question to invoketinis C

jurisdiction under § 1331. As Plaintiffs’ complaint alleges no other federal cause of action to

! Where no federal question is pleaded, the federal court may nevertheless besitydiv

jurisdiction. However, the Court lacks diversity jurisdiction in this case, pss‘jwell

established . . . that the United States is not a citizen for diversity purposestaddstha

agencies cannot be sued in diversity.” Commercial Union Ins. v. U.S., 999 F.2d 581, 584 (D.C.
Cir. 1993) (quoting General Ry. Signal Co. v. CoarpB21 F.2d 700, 703 {7 Cir. 1991)).
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invoke this Court’s original jurisdiction, there is no basis to exercise the €@upplemental

jurisdiction ove Plaintiffs’ statelaw common law claim under 28 U.S.C. § 1367.
Alternatively, even if the public trust doctrinead beera federal common law claim at

one time, it has subsequently been displaced by federal regulation, spgdiiiealean Air Act.

In American Electric Power Company v. Connecticut, the Supreme Gelarthat: “the Clean

Air Act and the EPA actions itughorizes displaceny federal common law right to seek

abatement of carbedioxide emissions from fossiliel fired power plants.Amer. Elec. Power

Co. v. Connecticut, 131 S. Ct. 2527, 2537 (2011) (emphasis added).

The Plaintiffs attempt to escageetholding in theAmer. Elec. Power Cdy arguing that

its holding should bdéimited to common law nuisance claims, while Plaintiffs are proceeding

here under a common law public trust theoBjaintiffs also attempt to distinguish tiener.

Elec. PowerCo. case because thaasewas brought againdbur private companies and the
Tennessee Valley Authority, a federally owned corporation, as opposed to the tagkarcy
defendants in this case. Plaintiffs argue that this distinction is signifieaatise, in Plaintiffs’

view, the fiduciary duties of the public trust doctrine can only be imposed on the states and the

federal governmen#ccording to Plaintiffs because the plaintiffs in thhemer. Elec. Power Co.

case could not bring a public trust claigaast the defendants in that case, the holding in that
case should be limited to those facts.

The Court views these dsstinctiors without a difference. The particular contours of the
public nuisance doctrine did not in any way affect SupremeCourt’s analysis irAmer. Elec.
Power Co.. Indeed, the Court’s holding makes no mention of the public nuisance docttine at al
as the Court clearly stated tleaty federal common law right was displacdd. Further, there is

nothing in the Court’s holdg to indicate that it should be limited to suits against private entities.



Indeed, the Court described in great detail the process under which fedeiahtay review the
action, or inaction, of federal agencies with respect to their statutory obtigatnder the Clean
Air Act. Id. at 2539.

Moreover,the question at issue in thaner. Elec. Power Cocase isnot appreciably

different from the question presented heravhether a federal court may make determinations

regarding to what extentarbondioxide emissions should be reduced, and thereafter order

federal agencies to effectuate a policy of its own makifige Amer. Elec. Power. Coopinion
expressed concern that the plaintiffs in that case were seeking to have fedesalicdlet irst
instance, determine what amount of card@yxide emissions is unreasonable and vienagl of

reduction is practicalfeasible and economically viableAmer. Elec. Power Co., 436 U.S. at

2540. The Court explained that “the judgments the plaintiffs would commit to feadegals . . .
cannot be reconciled with the decisionmaking scheme Congress ehattethe Court further
explained that Congress designatieel EPA as an agency expert to “serve as primary regulator
of greenhouse gas emissions” dhdt thisexpert agency “is surely better equipped to do the job
than individual district judges issuing ad hoc, eag&ase injunctions.”ld. at 2539. The Court,
in holding that the federal common law cause of action was displaced by the ieact,A
concluded that federal judges may not set limits on greenhouse gas emissithesface of a
law empowering EPA to set the same limits, subject to judicial review only to ergairsta
action arbitrary, capricioys . . or otherwise not in accordanggh the law.” Id.

In the present case, Plaintiffs are asking the Court to make similar deternsnatio
regarding carbon dioxide emissions. First, in order to find that there is aonotdtthe public
trust—at least as the Plaintiffs have plid-the Court must make an initial determination that

current levels of carbon dioxide are too high ahdrefore the federal defendants have violated



their fiduciary duties under the public trusthen the Court must make specific determinations
as tothe appropriatdevel of atmospheric carbon dioxide, dstermine whether the climate
recovery plan sought as relief will effectivedjtain thatgoal. Finally, the Court must not only
retain jurisdiction of the matter, but also review and approve the Defendants’ psofmsa
reducing greenhouse gas emissions. Ultimately, Plaintiffeffeetively seeking to have the
Court mandate that federal agenciesdertake specific regulairy activity, even if such
regulabry activity isnot required by any statute enacted by Congress.

These are determinations that bestleft to the federal agencies that are better equipped,
andthat have a Congressional mandate, to serve as the “primary regulator of greenhouse gas
emissions.”ld. at 2539.The emissions of greenhouse gases, and specifically carbon dioxide, are

subject to regulation under the Clean Air Act. Massachusetts v. E.P.A., 549 U.S. 428, 528

(2007). Thus, dederal common law claindirected to the reduction or regulation of carbon
dioxide emissiongs displaced by the Act.ld. at 253 (noting that the test for legislative
displacement is whether the stattgpeaks directly to the question at isSueTherefore gven if
Plaintiffs allege a public trust claithat cold be construed as sounding in federal common law
the Court finds that thatause of action is displaced by the Clean Air Act.
V. CONCLUSION

Ultimately, his case is about th&undamentalnature of our government and our
constitutional system, just asuch—if not more so-than itis aboutemissionstheatmosphere
or the climate Throughout history,hie federalcourtshave served role bothessentialand
consequentiain our form of government by resolving disputkatindividual citizensand thei
elected representativesuld notresolve without intervention. Ad in doing so,federalcourts

have occasionallipeen called upoto craftremedies that were sebg someas drastid¢o redress
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thoseseemingly insolublelisputes. But thatreality does not mean that evedisputeis one for
the federalcourts to resolve, nor does it metrat asweepingcourt-imposedemedy is the
appropriate medicine for every intractapl®blem. While theissuespresented in this case are
not ones thathis Coutt canresolveby way ofthis lawsuif that circumstancdoes not mean that
the parties involved in thitigation — the plaintiffs,the Defendant federal agencies and the
Defendanintervenors — have to stop talking to each other gmeeOrder hits thelocket. All of
the parties seem tgree that protecting and preserving the environment is a more than laudable
goal and the Court urges everyone involved to seek (and perhapseizg@ras much cmmon
ground agourage, goodwill and wisdom mighilow to bediscoveed

For the foregoing reasons, the Defendants’ and Deferidmenors’ motions to

dismiss argranted The Plaintiffs’ First Amended Complaint is hereby dismissed

SOORDERED?

Digitally signed by Judge Robert L.
Wilkins

DN: cn=Judge Robert L. Wilkins,
0=U.S. District Court, ou=Chambers
of Honorable Robert L. Wilkins,
email=RW@dc.uscourt.gov, c=US

Date: May 31, 2012
ROBERTL. WILKINS
United States District Judge

8 An order will be issued contemporaneously with this memorandum opinion granting the

Defendants’ and Defendahttervenors’ motions to dismigdaintiffs’ Amended Complaint.
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