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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CHAMBER OF COMMERCE OF THE
UNITED STATESOF AMERICA,

and

COALITION FOR A DEMOCRATIC
WORKPLACE,

Plaintiffs,
V. Civil Action No. 11-2262 (JEB)

NATIONAL LABOR RELATIONS
BOARD,

Defendant.

MEMORANDUM OPINION

According to Woody Allen, eighty percent of life is just showing up. When it cémes
satisfying a quorum requirememihough, showing up Bvenmore important than that. Indeed,
it is the onlything that matters even when the quorum is constituted electronically. In this
case, because no quorum ever existed for the pivotal vote in question, the Court must hold that
the challenged rule is invalid.

On DecembeR2, 2011, théational Labor Rel@gons Board published ralle that
amended the procedures for determining whether a majority of employéet® Wwis represented
by a labor organization for purposes of collective bargaining. Two of the Bolareésmembers
voted in favor of adoptinthefinal rule. The third member of the BogrBrian Hayesdid not
cast a vote BecausdHayeshad previously voted againsitiating the rulemakingnd against

proceeding with the drafting and publication of the final rule, the Board nevertdelessined
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that he had “effectiely indicated his oppositioh.

In this suit, Plaintiffs- the Chamber of Commerce of the United States of America and
the Coalition for a Democratic Workforeechallenge the final rule on myriad ground$e
Court, howeverteache®nly their first contention: thahe rule was adopted without the
statutorilyrequired quorumAbsent limited circumstances not present here, the Board must
muster a quorum of three members in order to Betause Member Hayelsd not participate in
the decision to adopt the final rule, Plaintiffs argue, the other two members adhdidked
the authority to effect its promulgatiomhe NLRB, on the other hand, maintains that all three
members participated in the rulemakinghe relevant sense and, accordingly, that the quorum
requirement was satisfiedrhe agency has now filed a Motion for Summary Judgment and an
Alternative Partial Motion to Dismissnd Plaintiffs have filed a Motion for Summary Judgment.

Plaintiffs are correct. Two mdwers of the Board participated in the decision to adopt the
final rule, and two is simply not enough. Member Hayes cannot be counted toward the quorum
merely because he held offj@nd his participation in earlier decisions relating to the drafting of
the rule doesotsuffice. He need not necessarily have voted, but he had to at least shéw up.
the end of the daywhile the Court’s decision may seem unduly technical, the quorum
requirement, as the Supreme Court has made clear, is no trifle. Regafdhether thénal
rule otherwise complies with the Constitution and the governing statet@lonewhether the
amendments it contains are desirable from a policy perspedtiaeBoard lacked the authority
to issue it and, therefore, it cannot stand. The Court, consequenllgrant Plaintiffs’ Motion
and deny Defendant’s.

l. Background



The National Labor Relations Aatodified at 29 U.S.C. § 15 seq., governsjnter alia,
the formation of collectivdargaining relationships between em@my/and emloyees in the
private sector, andhe NLRB is the federal agency charged with administering the staige
generallyid. 88 151-57.At the time of theagency’screation, theNLRA provided that the Board
would consist of three members andt tiweo of those members would constitute a quoriBee
Act of July 5, 1935 (*“Wagner Act”), ch. 372, 88a)(b), Pub. L. No. 74-198, 49 Stat. 449, 451.
With the enaction of the Taft-Hartley Act in 1947, howetee, Board’s membership was

increased fromhiree to five.See29 U.S.C. § 153(akee alsdNew Process Steel, L.P. v. NLRB,

130 S. Ct. 2635, 2638 (2010)aft-Hartley concurrently alteretthe quorum requirement,
providing that except in limited circumstancest present heréthree members of éhBoard

shall, at all times, constitute a quortinEee29 U.S.C. § 153(bkee &soNew Process Steel

130 S. Ctat2638. It now takes three Board members, in other words, for the Board to do
business.

Thefive-member Board is endowed withe “authoity from time to time to make,
amend, and rescind, in the manner prescribed by [the Act], such rules and regulahagdas
necessary to carry out the provisions of this [Act].” 29 U.S.C. § Ts& area in which the
Board has exercised this authomngjates tdSection 7 of th&lILRA, 29 U.S.C. § 157, which
guarantees the right of employees “to bargain collectively through repages of their own
choosing . . . and to refrain from . . . such activitidg. When employees and their employer
areunable to agree whether the employees should be represented by a union for purposes of
collective bargainingit falls to the Board to resolve the question of representaBer29

U.S.C. § 159.



Although Congressetout the basic steps by which Bumquestion is to beettled, it left

it to the Board to filin the gaps.SeeNLRB v. A.J. Tower Co., 329 U.S. 324, 330 (1946)

(“Congress has entrusted the Board with a wide degree of discretion in asgiglihe

procedure and safeguards necessary toertbe fair and free choice of bargaining
representatives by employees.”)The Board has exercised this discretion through two
mechanisms. First, the Board has promulgated binding rules of procedure, moshadnehic
found in 29 C.F.R. part 102, subpart C. Second, the Board has interpreted and occasionally
altered or created its representation case procedures through adjudicatiah RUte, 76 Fed.
Reg. 80,138, 80,138 (Dec. 22, 2011) (footnote omitted).

On June 22, 2011, the Board formally proposedmend itgrocedures for resolving
disputes about union representatiom Notice of Proposed Rulemaking (NPRM), which was
issued by 8-1 vote of the four members then holding office. NPRM, 76 Fed. Reg. 36,812,
36,812 (June 22, 20119eealsoSeparate Concurring Statement by Chairman Pearce, 77 Fed.
Reg. 25,548, 25,548 (Apr. 30, 2012ThenChairmanWilma Liebman, Member Craig Becker,
and Member Mark Pearce voted in favor of publishing the NPR&mberBrian Hayes
dissened SeeNPRM, 76 Fed. Reg. at 36,829-33. The proposed rule, the NPRM advised,
would “remove unnecessary barriers to the fair and expeditious resolution obgsesti
concerning representationlt. at 36,812.

More than 65,000ritten comments were received in responSeeFinal Rule, 76 Fed.
Reg. at 80,140In July 2011, the Board held two full days of hearings on the proposedJeke.
id. at 80,142. All four Board members participated, and 66 individuals and organizations
testified. Seeid. In the midst of the Board’s subsequent deliberations, howtbeeexrChairman

Liebman’s term expired, leaving the Board with only three memi&gsSeparat€oncurring



Statement by Chairman Pearce, 77 Fed. Reg. at 25,548. In addition, “the Boardd theface
imminent end of the recess appointment of Member Becker and with it, the indefigité s
quorum.” Id. (footnote omitted).

At a public meeting held on November 30, 2011, the remathieg members of the
Board considered asolution to “[p]repare a final rule to belgished in the Federal Register
containing” eight of the amendments proposed in the NPRM and to “[c]ontinue to deliberate on
the remainder” of the proposed amendmefseDef.’s Mot., Exh. 2 (NLRB Resolution No.
2011-1). This proposal was intended to allow for those eight amendments to be published in a
final rule before the expiration of Member Becker’s appointm8eaeSeparate Concurring
Statement by Chairman Pearce, 77 Fed. Reg. at 25]%%8esolution was passed by a vote of
2-1, with Member Hayes again dissentirf@eeFinal Rule, 76 Fed. Regt 80,147 (“Member
Hayes attended [the Novembef™3®eeting], participated fully, and voted against proceeding.”)
Separate Concurring Statement by Chairman Pearce, 77 Fed. Reg. at 25,548

Consistent witlthat resolution, the final rule that is the subject of this case was prepared.
The Chairman circulateddraft via email on December 9, 2011, and another draft was circulated
via email on December 12. SBef.’s Opp., Exh. 1@ecl.of Brian Hayes), 11-8.> The next
day, December 13natherdraft was circulated in the Board'’s internal Judicial Case

Management System (JCMS). Seeg { 6.

! Member Hayes’sleclaration which was submitted by the NLRB along with its Opposition to Plainfiffistion,

was not part of the administrative record. WHhiile Court’sreview of agency action is ordinarily limited to the
materials before the agency at the tiohés action, other evidence may be considered when a challenge is brought
to “the procedural validity of [an agency’s] actiorEsch v. Yeutter876 F.2d 976, 991 (D.C. Cir. 1988Ee also
Franks v. Salaza751 F. Supp. 2d 62, 68 (D.D.C. 2010he Cape Hatteras Access Preservation Alliance v. U.S.
Dep't of Interior 667 F. Supp. 2d 111, 115 (D.D.C. 2009). Here, both parties rely on Hdgekisation because
the details it provides about his participation in the rulemakinggsare necessary to their arguments about
whether he may be counted as pam gfiorum. Indeed, Plaintiffs’ quortdmased argument is precisely the type of
procedural challenge for wth extrarecad evidence is necessarBecausdefendant submitted traeclaration

both parties refer tit, and the Court agrees thainsideringhis statement is necessary “to enable judicial review to
become effective,Esch 876 F.2d at 991he Cout will consider thedeclaratiorin analyzing the quorum issue.
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JCMS is the ordinary procedure for circulating and revising draft

decisions, rules, and other documents, and for votgenerally

either “approved” or “noted” with an attached dissent or

concurrence. The case or rule is moved to issuance when votes are

recorded for all Board Members as to the final versions of all

circulated documents.
Id., T6 “In situations vinere a particular Board Member has not voted and immediate action is
desired, the Executive Secretary or Solicitor may convey, by phone or emgileatr® act.”
Id., 111.

On December 14, 2011, the Chairntbstributed by emaih draft Order, \wich directed
the Solicitorto publish the final rule in the Federal Register “immediately upon approaal of
final rule by a majority of the Board.” Def.’s Mot., Exh. 3 (Order, Dec. 15, 28tl1)see
Hayes Decl., 1 7. The Order provided that any concurring or dissenting stistevoald be
published in the Federal Register after the publication of the final rule @sdlif also stated
thatthe Order wouldconstitutethe final action of the Board in this matteiSeeOrder, Dec. 15,
2011, at 1-2All three members voted ongtproceduraDrder by emaibn December 14 or 15,
with Chairman Pearce and Member Becker voting in its favor and Member wayes against.
SeeHayes Decl., 1 8.

Meanwhile, the draft final rule continued to be revised. @difred draft was circulated
via JCMS on December 13d., 9. That same day, an email was sent from the Chairman’s
Chief Counsel to Hayes'’s Chief Counsel, with Hayes and others copied, asldatigeiayes
wished to include a dissenting statement afthal rule. Id. Later that day, Hayes “authorized
[his] Chief Counsel to advise that [he] would ndaealh any statement to the Firiile” so long
as consistent with the Board’s Order, he would be able to add a dissent latdr on.

On December 18&he final versiorof the rule was circulated in JCM&., § 10. Both

Chairman Pearce and Member Beckated to approve the rylandit was forwardedy the



Solicitor for publication in the Federal Register that same &gid., 1 10. Hayes did not vote.
Id., 117 1811. Nor was he “asked by email or phone to record a final vote in JCMS before or
after the Final Rule was modified, approveddhairmanPearce anlemberBecker, and
forwarded by the Solicitor for publication on December 18.;  11. Hayes has averdethat
“[a]fter [he] voted against the procedural Order December 1&nd indicated that [he] would
not attach gersonal statement to the Final Rule, [he] gave no thought to whether further action
was required of [him].”Id. The rué was onetheless published in the Fedé&tagister on
December 22, 2011SeeFinal Rule, 76 Fed. Reg. at 80,138earce’s concurring statement and
Hayes’s dissenting statement wetsequently published on April 30, 2012, the same day the
rule took eféct. SeeSeparate Concurring and Dissenting Statements, 77 Fed. Reg. at 25,548.
In theinterim, however, Plaintiffs the Chamber of Commerce of the United States of
America and the Coalition for a Democratic Workforce, two organizationsaether
representhousands of businesses that are subject to the final rule, filecsgaftirst Am.
Compl., 11 4-9.Their First Amended Complaint brings numeralmsllenges botto the
procedure by which the rule was adopted and to its substahc§f 34-76.The parties have
now filed CrossMotions for Summary Judgment, and the NLRB moves in the alternative for
partial dismissal In addition, several organizations hmiatly filed a briefasamici curiae in
support of Plaintiffs’ Motion.
. Legal Standard
Summary judgment may be granted if “the movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to judgment as a matter of lawR. E&d.P.

56(a);see als®Anderson v. Liberty Lobby, Inc477 U.S. 242, 247-48 (1986); Holcomb v.

Powell 433 F.3d 889, 895 (D.C. Cir. 2006). A fact is “material” if it is capable of affecting the



substantive outcome of the litigation. Holcomb, 433 F.3d at [888rty Lobby, Inc, 477 U.S. at

248. A dispute is “genuine” if the evidence is such that a reasonable jury could returrcia verdi

for the nonmoving partySeeScott v. Harris, 550 U.S. 372, 380 (2004perty Lobby, Inc,

477 U.S. at 248; Holcomb, 433 F.3d at 895.

Although styled Motions for Summary Judgment, the pleadinghis case more
accurately seek the Court’s review of an administrative decision. The st@eddorth in Rule
56(c), therefore, does not apply because of the limited role of a court in reviewing the

administrative recordSeeSierra Club v. Maindd, 459 F. Supp. 2d 76, 89-90 (D.D.C. 2006)

(citing National Wilderness Inst. v. United States Army Corps of Eng'rs, 2005 WL 691775, at *7

(D.D.C. 2005); Fund for Animals v. Babbitt, 903 F. Supp. 96, 105 (D.D.C. 1995), amended on

other grounds, 967 F. Supp. 6 (D.D.C. 1997)). “[T]he function of thealisburt is to

determine whether or not as a matter of law the evidence in the administrative exoaitteg

the agency to make the decision it didd: (internal citations omitted). Summary judgment thus
serves as the mechanism for deciding, asthemof law, whether the agency action is supported
by the administrative record and otherwise consistent with the APA and goviewin§ee

Richards v. INS, 554 F.2d 1173, 1177 & n.28 (D.C. Cir. 194i#&d inBloch v. Powell, 227 F.

Supp. 2d 25, 31 (D.D.C. 2002ajf'd, 348 F.3d 1060 (D.C. Cir. 2003).
1.  Analysis

Except under circumstances that neither side argues tistegrihe NLRA provides that
“three members of the Board shall, at all times, constitute a quorum of the Bodrd9. .

U.S.C. 8§ 153(b);exe alsdNew Process Steel30 S. Ctat 2638-45. It is undisputed thidiis

requirement applies to the promulgation of rules, and it is similarly undisputdd/thatembers

of the Board-Pearce and Beckervoted to adopt the final rule and should thus be counted
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toward the quorum. At issweth respect to Plaintiff's quorushased claim, theris only
whether the third member, Hayes, may also be counted.

The NLRB’s arguments that he should be considered part of the quorum despite his not
having voted on the adoption of the final rule are twofold. First, the agency mathttins
Hayess participation in two earlier decisions relating to the final rule’s publication
specifically, the November 80decision to adopt a resolution providing that the final rule should
be prepared and the Decembef @i&cision to issue a procedural order providing that the final
rule should be published upon a majority vote to adopsitfficed to satisfy the NLRA'’s
guorum requirement with respect to the rule’s promulgation. Second, dvaye$’s
participation in those earlier votes elsnot suffice, the NLRB contendisat he was “present” for
the December IBvote to adopt the rule and should thus be counted toward the quorum.

The Court will address each of thesgumentsn turn. Ultimately, it concldesthat the
December 18 decision to adopt the final rule, not tharlier voteswas therelevant agency
action. A quorum, accordingly, must have participatethamdecision. And althougHayes
need not have voted in order to be counted toward the quorum, he may not be counted merely
because he was a member of the Board at the time the rule was addptedvas required.
Becausehte final rule was promulgated without the requisite quorum, the Courtsetusiaside
on that ground and does notek®Iaintiffs’ remaining arguments.

A. Prior DecisionsNot FinalAgency Action

The NLRBargues in its Motion thahe December I5procedural Order was the
agency'’s final action with respect to the rulemakiggeDef.’s Mot. at 42-43.Because
Member Hays voted on that Ordeit,argues 29 U.S.C. § 153(b)’s quorum requirement was

satisfiedregardless of what took place afterwakeid. The agency refines its position



somewhat in its Opposition to Plaintiffs’ Motion, emphasizing that Hayes patgdin two
earlier decisions relating to the final redéhose regarding the Decembef"®rder and the
November 3% Resolution — and that his votes in those proceediogstitute participation in the
rulemaking. SeeDef.'s Opp. at 4-5Because the December™gote to adopt the final rule was
the relevant agency action, however, the NLRB’s focus on these earlieodedssmisplaced.
Borrowing fromprecedent concerning ripeness and finalityhich, while not a perfect
analog, is certainly informate~ it is well established thab be final,” an agency actiofmust
mark the consummation of the agency's decisionmaking prod¢essaist not be of a merely

tentative or interlocutory nature.” Nat'l Ass'n of Home Builders v. Norton, 415 F.3d 8, 13 (D.C.

Cir. 2005) (quotindBennett v. Speab20 U.S. 154, 177-78 (1997)) (internal quotation marks

omitted) “[T]he action must‘be one by which rights or obligations have been determined, or
from which legal consequences will flow.1d. (quotingBennetf 520 U.S. at 178)The
November 3% resolution plainly does not fit this bill. Nor does the Decemb&rQrsler,

despite the fact that it purports to be the agency’s final acBeeOrder, Dec. 15, 2011, at 2
(“[T]his Order shall constitute the finaltaan of the Board in this matter.”).

No rights or legal consequences derive from the DecemBeDdder. The Order was
simply a procedural one, addressing the timing of the rule’s publicatiorell as the subsequent
publication of any separate condog or dissenting statementbideed, even while the Order
professes to be the agency’s final actibesontemplates the subsequent “approval of a final rule
by a majority of the Board.” _Sed. at 1. Until and unless the agency voted to adopt thle fina
rule,its terms would not be effectiveSeeid. at 1. The Order, standing alone, does nothihglia

Its effect is expressly made contingent upon subsequent agency &srfRochester Tel. Corp.

v. United States, 307 U.S. 125, 130 (1939) (hnal agency order “does not $elf adversely
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affect complainant but only affects his rights adversely on the contingéhature
administrative action”). It is that subsequent actidhe decision to actually adopt the final rule
—that was the Boardnal action in relation to the rulemaking.

Although within the confines of the APA and its governing statute an agegepésally

free to devise its owproceduresseeVermont Yankee Nuclear Power Corp. v. Nat. Res. Def.

Council, Inc, 435 U.S. 519, 524 (1978), it canmaadethe statutorily mandated quorum

requiremensimply bydesignating interlocutory decisions as final actions. The NLRB, in other
words, may not transform a procedural order intad¢evant final actiommerely by its saygo.
As the Supreme Court has emphasizedguiorum requirement is not a mere “technical

obstacle[ ]” an agenayay contrive to avoid.SeeNew Process Steel30 S. Ct. at 2644.

Rather, it isa limit on the agency’s power to act. Even if, as the NLRB ingigex)cies may
alter the text of a final rule after the official vote on its adopteeDef.’s Mot. at 43, a quorum
still must participate in that official voteegardless of any intermediate decisions that may have
preceded it

What if, for example, one of the three Board members had been tragically killed
following the vote on the December™procedural Order but prior to the Decembéf g6te to
adopt the final rule®r what if one of the three Board members’ tetmad expired prior to the
vote to adopt the final rule? Under the NLRB'’s theory, the two remaining membedls coul
nevertheless hawdopted the rule either scenario Such a result, however, would render the
threemember quorum requirement meaningless. With-Haftley, Congress maathe
conscious decision to increase the quorum requirement from two to three membgad. “[H

Congress wanted to provide for two members alone to act as the Board, it could mamethi

11



the NLRA's original twemember Board quorum provisionNew Proceas Steel130 S. Ctat

2641 (citing 29 U.S.C. § 153(b)).

In the end, deciding whether to adopt a regulation that will bind the public is perhaps the
agency’s weightiest responsibility. Myriad subsidiary decisions greresl in the process
promulgating regulations, but it is the final decision to adopt (or not to adopt) a gigeghatl
transforms words on paper into binding laWhat decision, which in this case took place on
December 162011, required a quorum.

B. Quorum Reguirement

To satisfy @ U.S.C. 8§ 153(b), then, a quorum must have participated in the December
16" decision to adopt the final rulés the Supreme Court recently explaineith reference to
the NLRA's quorum requirement[a] quorum is the number of members of a larger lbdy

must participate for the valid transaction of busine®etv Process Steel30S. Ct. at 2642.

Put differently, thestatutés quorum provisiorserves td'define the number of members who
must participate in a decisidnld. at 2643.Whether “paricipation” is the appropriate term and
whatconstitutes “participationih an electronic votare the questions on which this case

hinges?

2 Neither partymentionsthe deferentiaChevronstandard for reviewing an agency’s interpretation of the statutes it
administers in their arguments on the quorum isSeeChevron, U.S.A.,fic. v. Natural Res. Def. Council, Inc.
467 U.S. 837, 843 (1984 hevronis also conspicuously absent from both the majority opinion and thendis
New Process SteeBee“The Supreme Court: 2009 Ternbeading Case’,124 Harv. L. Rev. 380 (2010)
(observing that “[tlhe Court never addressedGhevronframework” inNew Process Steahd considering the
import of “Chevrons absence”); Julia Di Vito, NotéThe New Meaning olNew Process StedlP v. NLRB,” 46
Wake Forest L. Rev. 307, 325 (2011) foting the “curious” omission of any referenceCioevronin what
appeared to be “the prototypid@hevroncase”). Indeed, that case has been read in conjunction with other
precedents to suggest tl@evronmay not apply to agencies’ interpretations of their own jurisdidigmower to
act See, e.g."The Supreme Court: 2009 Ternbeading Case’,124 Harv. L. Rev. at 3880. As the question of
statutory interpretation presented here both concerns the NLRRBi®sygurisdiction and does not implicate the
agency’s expertis&&hevronmayindeednot be applicable. But see, e @klahoma Natural Gas Co. v. FERZ3
F.3d 1281, 12884 (D.C. Cir. 1994) (questionir@hevroris applicability to jurisdictional questions but ultimately
proceeding under théhevronframework). The Court, however, need not so decide. Although ifoldlv the
New Process Ste€@lourt in analyzing this issue witho@hevron the Court finds that the NLRA unambiguously

12




Despite the Supreme Court’s repeated use of the term “participdteiv Process Steel

a 2010 case that turned on the proper construction of the NLRA’sS quorum proseson,
generallyl30 S. Ctat2638, the NLRB quibbles over its appropriateneddere presence,” it

argues, is enough to constitute a quor@eeDef.’s Opp. at 3 (citingynited States v. Ballin

144 U.S. 1, 5-6 (1892))If the difference in terminology mattersand the Court is not
convinced that it doesPlaintiffs, whaseargument for “participation” over “presence” rel@s
a more recent case involving the same statute at issue here, havéethef iee dispute.
Indeed, the NLRB itselhterpreted the NLRA’s quorum requirement to “denote[ ] that the
Board may legally transact business when three of its membegraréiogpating” in its Brief in

New Process SteeBSeeBr. of Respondent NLRB at 18lew Process Steel30 S. Ct. 2635

(emphasis added)

To the extent the agency’s argument is simply that a member need not vote in order to
form part of the quorum, howevehe Court certainly agreesndeed, it isaxiomaticthat “[a]n
abstaining voter . . . is counted in determining the presence of a quorum.” 59 Am. Jur. 2d
Parliamentary Law 8 &ee alsdallin, 144 U.S. at 5-6; 2 Am. Jur. 2d Admin. Law §(83ne
who merely abstains, however, is counted toward the quoruify§.NLRB is correct,
therefore that Member Hayes thus need not have cast a vote in order to be counted.

But whether the standard is “mere presence” or “participattbe,tifficulty is in
applying that standard to an online vote. aifhthe very concept of a quorum seemsgihesifor
a meeting in which people are physically present in the same plaatedoes it mean to be
presenor to participate in a decision that takes place acrossviresther words, how does

one draw the line between a present but abstaining voter (who may be counted toward g quorum

precludes the agency’s preferred interpretation of theuguoequirement. Analyzing this question through
Chevrornis lens, accordingly, would yield the same result.

13



and an absent voter (who may not be) when the voting isaleagonically? Even if “mere
presence” is enough, the translation of that physichlsed concept to the JCMS progess
which “automatically calls for an electronic vote when drafts are circytdteyyesDecl, 1 11,
is not obvious.

As a preliminary matter, while electronic voting is relatively new, the idea tiat “
guorum acting on a matter need not be physically présgether at any particular tirhes not.

Braniff Airways, Inc. v. Civil Aeoronautics Board, 379 F.2d 453, 460 (D.C. Cir. 19b7@at the

Board may “proceed with its members acting separately, in their variocsspffather than
jointly in conference,” accordingly, is not controversi8keeid. (describing the “notation
voting” system). When a full quorum participates — usually, by votithg-tse of an electronic
voting system that permits the Board to reach a decision widotuélly being togethes
perfectly appropriate.

Member Hayes however, did not vote on the adoption of the final rule when it was
circulated through the JCMS system on December 16, 2B&éHayesDecl.,  11. As the rule
was forwarded for publication that same dsggid., it must only have been a matter of hours
during which he had the opportunity to do so. When no vote or other response was received
from Hayes, no one requested that he provide one, per the agesugipracticeSeeid. The
NLRB’s claim that Hayes was part of the quorum that adopted the final ruleigh@sednly
on thefact that he was a member of the Board at the time the rule was circulatibdisuds

sent a notifiation that it had been called for a vote.

The Supreme Court clearly stated in New Process, $teekver, that enember may not
be counted toward a quorum simply because he holds o8eel30 S. Ct. at 2643 n.4The

requisite membership of an organization, and the number of members who mugtigtartisi it
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to take an action, atevo separate (albeit relatedharacteristics.”ld.; see alsd-TC v.Flotill

Prods, Inc., 389 U.S. 179, 183-84 (1967) (concluding that Commissioner who declined to

participate could not be counted toward quorum). Distinguishing between an organizatan’s
membership and those members who are actually a part of a given decision, m@eover, i
consistent with the way quorum requirements operate in public and private orgasizétall

sizes. See, e.g.Ballin, 144 U.S. at 5-6 (explaining the quorum requirement for the House of

Representatives}8 C.J.S. Corporations 8§ 454 (explaining quorum requirements with respect to

shardolders’ meetings 2 Fletcher Cyc. Corp. 8 419 (explaining quorum requirements for

actions by boards of directors). The NLRB’s suggestion that the queguirgment was
satisfied on the ground that three members held office when the rule was appeevedg.
Final Rule, 76 Fed. Reg. at 80,1&@he Board currently has three members, a lawful quorum
under Section 3(b) of the Act."¢pntradicts the clegazronouncements of the Supreme Court as
well as common practice (and common sense). Something more than mere mensership
necessary

Unfortunately, however, nothing more took place here. Member Hayes was sent a
notification that the final rule had been circulated for a vote, but he took no action in response.
Assumingthatno “further actionwas required of [him],” HayeBecl., | 11, he simply did not
show up -in any literal or even metaphoricgdnse Had he affirmatively expressed his intent to
abstan or even acknowledged receipt of the notification, he may well haveldgedty
“present” for the vote and counted in the quorum. Had someone reached out to him to ask for a
responseas is the agency’s usual practice where a member has notaobad a substantial
amount of time passed following the rule’s circulation, moreover, it would have beera clos

case. But none of that happened here. In our prior world of in-person meetings, Hdia®ss ac
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are the equivalent of failing tatand whethe because he was unaware of the meetirfgrany
intentional reason. In any event, his failure to be present or participate tnaaosly wo
members voted, and the rule was tkentfor publication that very day.

That Member Hayes issued a disgemstatement months laidurthermore, does not
cure the quorum defecEeeSeparate Concurring Statement by Member Hayes, 77 Fed. Reg.
25,548, 25,559 (Apr. 30, 2012). Indeed, the agency does not appear to argue thaSedoes.
Def.’s Reply to Pl.’'s Response to Def.’s Notice at 1-2, ECF No. 38. Evenpbstiboc dissent
were properly considerdaly the Court -despite its having come into existence after the events in
guestion -t still does not change the fact that no quorum existed to adopt the rule. As the Board
made clear in the Federal Register, “neither stateme@tiairman Pearce’s or Member Hayes’
— “constitutes part of the rule or modifies the rule or the Board’s approval afléhe any
way.” Separate Concurring and Dissenting Statements, 77 Fed. Reg. at 25548.

In arguing that the electronic transmission to Hayes of a notification thatléhead

been put to a vote is enough, the NLRB harpEoited States v. Ballina case addressing the

guorum requirement for the U.S. HousdRepresentatives. S&d4 U.S. at 5-6. “What did the

non-voting members iBallin do to constitute the quorurnthe NLRB rightly asks. SeeDef.’s

Opp. at 3 (emphasis added). “They were identified as sitting in their seatshghd.S. House

of Represntatives called the question for a vote. And then, they did nothing. They did not have
to do anything: the quorum was created by their mere preseédceétthoughthe members of

the House need not have taken any aditer they showed up for the \v@tthe NLRB'’s

argument only confirms that they needeadtually be theren the first place.SeeBallin, 144

U.S. at 5-61In other wordsBallin fully supports the proposition that merely holding office is not
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enough and confirms that an individual needs to something — that is, he needs to show up —in
order to be counted toward a quorum.

The NLRB further protests that therenis basis “for indefinitely postponing adoption of
the final rule and for, in essence, permitting orenider to exercise whatowld amount to a
minority veto over a proper exercise of the Board’s rulemaking authority.” Furdal R6 Fed.
Reg. at 80,147. There is no suggestion, however, that this is what happened here. Indsed, Haye
himself has averred that he neglected to vote on the final rule not out of an intentitoatista
block the rule’s promulgation, but rather because he did not realize that his furthepatasti
was required SeeHayesDecl, § 11. The other members of the Board appear to have been
under a snilar misimpression, as the texttbe final rule suggests that thieglieved that it was
enough that Member Hayes had “effectively indicated his opposition.” Final Ruled7R&g
at80,146. In any event, while the Court need not decide whether a member of the Board could
intentionally prevent the formation of a quorum, it is worth noting that such things hdpten a
time. See e.g, Monica Davey, “Wisonsin Bill in Limbo as G.O.P. Seeks Quorum,” N.Y.
Times, Al14 (Feb. 18, 2011).

In the end, th€ourt recognizes that its decision not to reach the merits here may be
unsatisfying to the NLRB, as well as to the many employers and employeesavaffected by
the rule’s provisions. But to do so would degrade the quorum requirement from a funtlamenta
constraint on the exercise of the Board’s power to an “easily surmounted tecksiealle[ | of

little to no import.”"New Process Steel30 S. Ct. at 2644The NLRBiIs a “creature of statute”

andpossesseasnly that powethathas beemllocatedto it by CongressSeeMichigan v. EPA,
268 F.3d 1075, 1081 (D.C. Cir. 2001nhdeed, “[ilt is axiomatic that an administrative agency's

power to promulgate legislative regulations is limited to the authority delkgg Congress.”
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Bowen v. Georgetown Univ. Hospl88 U.S. 204, 208 (1988As the final rule was

promulgated without the requisite quorum and thuscaess of thaauthority, it must be set
aside

In so doing, however, the Court emphasizes that its ruling need not necessarihespell
end of the final rule for all time. The Court does not reach — and expresses no opinion on —
Plaintiffs’ other procedural and substantive challenges to the rule,rbayitvell be thathada
quorumparticipatedn its promulgationthe final rule would have been found perfectly lawful.
As a resultnothing appears to preveamproperly constitutequorum of the Board from voting
to adopt the rule if it has tliesireto do so. In the meantime, though, representation elections
will have to continue under the old procedures.
V. Conclusion

For the foregoing reasons, the Court will issue a contemporaneous Order granting

Plaintiffs’ Motion for Summary Judgment and denying Defendant’s.

/s/ James E. Boasberg
JAMES E. BOASBERG
United States District Judge

Date: May 14, 2012
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