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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HARVEY RISHIKOF,
As personal representative of the estate of
Trudith N. Rishikof, deceased,

Plaintiff,

v Civil Action No. 11-2284 (BJR)
ORDER GRANTING MOTIONTO

KAMAL MORTADA and DISMISS

SWISS CONFEDERATION,

Defendants.

I INTRODUCTION

Defendants’ Motion to Dismiss Kamal Mortada for Lack of Jurisdicfiokt. No. 26]
was referred to Magistrate Judge Alan Kay for a report and recommendatioaruosLocal
Civil Rule 72. Magistree Judge Kay filed a Report and Recommendation on June 10, 2014 [Dkt.
No. 33].Herecommended that this Court find that Defendant Mortada does not qualify for
common law foreigmmmunity, and therefore, further recommended that this Court deny
Defendantsimotion to dismissDefendants filed objections to the Report and Recommendation
on June 24, 2014 [Dkt. No. 34].

Having eviewed the Report and Recommendation, Defendants’ objections, Plaintiff's
response thereto, and the underlying record, the Court HERBBcludes that Defendant
Mortada is entitled to immunity under the common law, aedefiore, DECLINES TO ADOPT
the Report and Recommendation, &mther, GRANTS Defendants’ motion to dismiss. The

reasoning for this Court’s decision is set forth below.
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. BACKGROUND

Plaintiff Harvey Rishikof (“Plaintiff”) is the personal representative f@r ¢istate of his
late wife, Trudith N. Rishikof. On October 6, 2011, Defendant Kamal Mortada (“Mortaces’)
driving avehicle owned by DefendaBtwiss Confederation while he was in the process of
delivering a package from the Swiss Embassy to the World Bank. MpwadaPlaintiff alleges
is a legal resident of Washington, D.@as employed as a driver and messebgdhe Swiss
Confederation. Dkt. No. 1 “Complat 11 1, 6. As Mortada was making a turn, his vehicle struck
and killedMs. Rishikof, who was walking in a crosswalkl.

On December 22, 2011, Plaintiff filed this civil lawsuit alleging claims of motoiciesh
negligence and recklessness against Mortaddle Swiss Confederation, jointly and severally.
Id. at T 2. Plaintiff alleges that this Court has jurisdiction dverSwiss Confederation pursuant
to 28 U.S.C. 88 1605(a)(5) and 138f. He further asserts that this Court has suppl&al
jurisdiction over the claims arising under District of Columbia pawsuant to 28 U.S.C. § 1367.
Id.

The Swiss Confederation concedes that Mortada is an employee of Switzerlahdtand
he was acting within the scope of his employment at the time of the tragiemstc8eeDkt. No.
26-2. In addition, the Swiss Confederation has agreed to “accept any legaylfabilir.
Mortada’s actions that arises out of the claims” in this lawkiliit.

[11.  DISCUSSION

Rule 72(b) of the Federal Rules of Civil Procedure aighs the referral of dispositive

motions to a magistrate judge for a report and recommendation. When a pantyifiien

objections to any part of the magisggudge’s recommendation, theurt considersle novo



those portions of the recommendation to which objections have been made, and “may accept,
reject, or modify the recommended decision[.]” HRdCiv. P. 72(b).

Defendantsnove to dismiss Plaintiff's claims against Mortada for lack of subject matter
jurisdiction under Federal Rule of Civil Procedure 12(b)(1) on the groundgihMortada is
immune under common law foreign immunity, and (2) the Swiss Confederation is tpartgal
in interest. Defendants argue that Mortada is entitled to common law immunity fromatbist la
because the actmderlying Plaintiff's claims are admitted to be official acts taken within the
scope of Mortada’s individual duties as an agent of the Swiss Confederation, andsthe S
Confederation has accepted responsibility for the acts at’igdternatively, Defendants argue
that because Plaintiff seeks $10 million in damages from the Swiss Confedérattom official
adions of its agent-Mortada—this suitshould be treated as an action against the Swiss
Confederation and the claims against Mortsidauld be dimissedIn addition, if this Court fails
to dismiss Mortada from this lawsuit, Defendants request that this Court strikiffRigimy
demand because the Swiss Confederation cannot be subject to a jury trial or juaty verdi

A. Standard of Review

Whena party files a motion to dismiss for lack of subject matter jurisdiction under Rule
12(b)(1), “the plaintiff[ ] bear[s] the burden of proving by a preponderance of the esitteaic
the Court has subject matter jurisdictioBank of Am., N.A., v. F.D.1.C908 F. Supp. 2d 60, 76
(D.D.C. 2012) (citingBiton v.Palestinian Interim SelGov't Auth, 310 F. Supp. 2d 172, 176
(D.D.C.2004)) Because subject matferisdiction focuses on a court’'s power to hear the

plaintiff' s claim, a Rule 12(b)(1) motion imposes on the court an affirmative obligation to ensure

! Mortada is not an accredited member of the Swiss Confederation’s forpigmditic personnel. Dkt. No.

26-1 at 3. Accordingly, Defendants caue that he is not entitled to immunity under the Vienna Convemdion.
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that it is acting within the scope of its jurisdictional autho@yand Lodge of Fraternal Order
of Police v. Ashcroftl85 F. Supp. 2d 9, 13 (D.D.C. 2001).

B. Common Law Foreign Immunity

In Samantar v. Yousub60 U.S. 305 (2010)he Supreme Court held theaforeign
official sued for conduct undertaken in hisher official capacity is not a “foreign state” entitled
to immunity from suitunder the Foreign Sovereign Immunity Act (“FSIAIY. at 5-26.
Howeve, the foreign official may be entitled to immunity under the commonlidvat 325.
The Court noted that “[a]lthough Congress clearly intended to supersede the ctanwmon-
regime for claims against foreign states, we find nothing in [FSIA’s]roagaims to indicate
that Congress similarly wanted to codify the law of foreign official immunid;.

Under common law foreign immunitg foreign officialis entitled toone of two different
types of immunity statusbased or condudiased immunty. Yousuf v. Samanta699 F.3d 763,
774 (4th Cir. 2012)Sikhs for Justice v. Singh014 WL 406862%t*2 (D.D.C. Aug. 19, 2014).
Here, the issue is whether Mortada is entitled to conduct-based imm@utyductbased
immunity is available to&ny [] [p]ublic minister, officiaJ or agenbf the [foreign] state with
respect to acts performed in his official capacity if the effect of exercisiisglictron would be
to enforce a rule of law against the staRestatement (Second) of Foreign Relations Law of the
United Stateg 66 (1986 emphasis added\Vatar v. Dichter 563 F.3d 9, 14 (2d Cir. 2009)
(quotingRestatement (Second) of Foreign Relations Law of the United $ta6€H (1965)
(“the common law of foreign sovereign immunity recognize[sinalividual official’s

entitlement to immunity for ‘acts performed in his official capacity.™).

2 The parties do not dispute that Mortada is not entitled to sbatsesd immunity, whicks limited to

diplomats andgitting headsf-state See Sikhs for Justice v. Sin@014 WL4068620, at *2 (D.D.C. August 19,
2014); Chimene I. Keitnefllhe Common Law of Foreign Official Immunityt Green Bag 2d 61, 63 (2010).
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According to the common law, immunity is determined through “a two-step procedure.”
Samantay 560 U.S. at 311. The official can “request a suggestion of intyninam the State
Department.ld. (internal quotation marks omitted). If the State Department takes no action, “a
district court ha[s] authority to decide for itself whether all the requisitesuich immunity
exist[].” Id. (internal quotation marks omittedjere,there is no indication that Mortada or the
Swiss Confederation requested a suggestion of immunity from the StaterDeygart
Accordingly, this Court must determine whethall the requisites for immunity existld.

As stated above, the “retpites for [conducbased] immunity” are: (1) the actmust be
a “[pJublic minister, official or agentof the [foreign] state”; (2) the act must have been
performed as part of the actor’s “official duty”; and (3) “exercisingspliatiorf would have the
effect of “enforce[ingj rule of law against tHéoreign] state.”SeeRestatement (Second) of
Foreign Relations Law of the United Sta§66 (1986)The Court will address each
requirement in turn.

1 Whether Mortada |Isan Agent of the Swiss Confederation for
Purposes of Common Law Foreign | mmunity

Plaintiff alleges anddefendants concede thdbrtadais an agent of the Swiss
ConfederationSeeCompl. at § 6. Nevertheless, Plaintiff charges that Mortada’s Stestaslow

level deliveryman [] rendersimiineligible to invoke ‘foreign official immunity”” under the
common law. Dkt. No. 35 at 5. Magistrate Jad¢ay agreedavith Plaintiff, recommending that
this Court deny immunity to Mortada due to Mortada’s lack of authority to act in a alecisi
making capcity on behalf of the Swiss Confederati@eeReport and Recommendation, Dkt.
No. 33 at gstating that becauddortada does not have “authority to make decisions on behalf

of the Swiss Confederation,” he does not fit within the definition of “foreifjnial’ for

purposes of common law foreign immunity).



Magistrate Judge Kay’s conclusion is understandable gnagrthemajority of cases that
addressommon law condudtased immunity involve foreign officials with clear decision
making authoritySeee.g, Belhas v. Ya’alon515 F.3d 1279, 1282 (D.C. Cir. 2008) (defendant
was a former head tdraeli Army Intelligence)Yousuf 699 F.3d 763 (defendant was “a high-
ranking government official in Somalia’$ikhs for Justice v. SingR014 WL 4068629, at *2
(D.D.C. Aug. 19, 2014) (defendant was the former Prime Minister of India). InHaabnly
case to which the parties cite that does not involve a high level offi&athsrdson v. Attorney
General of the British Virgin Island2013 WL 4494975 (D.V.l. Aug. 20, 201&ichardson
involved a motor vehicle negligence action against a foreign customs offfeRRichardson
court concluded that the custowfficer was entitled to common law immunity becatise
“alleged actions which [gaveiseto the [Plantiffs’] complaint were undertaken within the scope
of his duty and thus fit neatly within the general contours of off@talbnmunity.”ld. at *16.
Magistrate Judge Kay distinguisht# Richardsoncase from the present case, noting that,
unlike Mortadh, the customs official iRichardsorhad authority to make decisions on behalf of
the British Virgin Islands.

This Court finds that it is more keeping with the common law to conclude that
decisionmaking authority is not a required element. Fitst, Supreme Court noted 8amantar
that conduct-based immunityay extend to an “agent” offareign stateSamantay560 U.S. at
321 (quotingRestatement (Second) of Foreign Relations Law of the United St&&6);see
alsqo Yousuf 699 F.3d at 774 (noting that “numerous domestic courts [have] embraced the
notion, stemming from international law, that the “immunity of a foreign statextends to ...

any ... public minister, official, oagentof the state with respect to acts performed sndfiicial



capacity”)(quotingRestatement (Second) of Foreign Relations Law of the United St&&6)
(emphasis added)).

Second, past case law has not focused on the degreeffiteat's “authority” to act on
behalf of the foreign state. Rathdrhas been the act itself and whether the actpggsrmedon
behalf of the foreign state and thus attributable to the state that has been tloé floewourts’
holdings. The rank of the agent wperformed he actwas not the determining fact@eege.g,
Yousuf 699 F.3cat 774 (conduct-based immunity “stands on the foreign official’s actions, not
his or her statu¥, Matar, 563 F.3d at 14 (“An immunity based on acts—rather than status—
does not depend on tenure in offigeseealso Hazel Fox,The Law of State Immity at 455
(2d. ed. 2008) (“The doctrine of the imputability of the acts of the individual to the State ... in
classical law... imputes the act solely to the state, who alone is responsildectmsequence.
[Therefore] any act performed by the individaalan act of the Staemjoys the immunity which
the State enjoys.”) (emphasis added).

2. Whether Mortada Was Acting within the Scope of his Employment
for Purposes of Common Law Foreign |mmunity

The secondequired elemerfor common law foreign immunitis that the challeged act
must have been one thaas performed as part of the agent’s “official duty.” Here, the
Complaint charges thé#te tragic accident occurred while Mortaslas acting within the scope
of his employmentCompl.at § 6;seealso, Plaintiff's Opposition to Defendants’ Motion to
Dismiss, Dkt. No. 27 at 2 (“it is beyond dispute that Mortada was within the scope of his
employment with the Swiss when he killed Ms. Rishikof”). Defendamtsad challenge
Plaintiff's assertion;ndeed, th&swiss Confederation has acknowleddhbdlt it is responsibléor
Mortada’s actionsSeel etter from the Ambassador of Switzerland to the United States dated

December 19, 2013, Dkt. No. 26-gonfirming thathe Swiss Confederation will “accept any



legalliability for Mr. Mortada’s actions”)Nevertheless, IRintiff now attempts toetreatfrom
his assertiorthat Mortada was conducting Embassy business when the accident qccurred
suggesting instead that Mortada was actually on his way to visit hisDkifeNo. 27 at 2.
“Where a plaintiff blatantly changes his statement of facts in order to resptmsl t
defendants[’s] motion to dismiss...[and] directly contradicts the fact®ghtih his original
complaint, a court is authorized to accept the facsrd®ed in the original complaint as true.”
Hourani v. Mirtchey 943 F. Supp. 2d 159, 171 (D.D.C. 2013) (quo@udjiton v. Cravath,
Swaine & Moore LLP2008 WL 4386764, at *6 (S.D.N.Y. Sept. 24, 2008¢e alspTeltschik
v. Williams & Jensen, PLLG83 F. Supp. 2d 33, 41 (D.D.C. 201 plaintiff may not assert
new allegations at the summary judgment stage if such allegations amount tcaandunial
change’ in the nature of plaintiff's claims.”Jhis Court rejects Plaintiff's attempt ¢@rcumvent
the cleamllegations in his ComplaitMortada was acting within the scope of his employment
when the tragic accident occurred.
Moreover, Plaintiff's revised version of the facts, even if accepted by thig,Gvould
not support Plaintiff's argument agatrdismissalTo the contrarythe revised fact scenario
would warrant dismissal of this case in its entirdtyis is becausPlaintiff allegesand the
Swiss Confederation conced@sat this Court has jurisdiction over Switzerland pursuant to the
tortious activity exceptiomo the Foreign Sovereignty Immunity ACESIA”) . The tortious
activity exceptiorto the FSIA provides jurisdiction ovapncommerciatort actions “in which
money damages are sought against a foreign state for ... damage to or loss of prapetityg oc
in the United States and caused by the tortious act or omission of that foreir28tates.C. §
1605(a)(5). In order to find that a foreign state can be sued under the tortioug axtejtion,

a court must find: (1) that the tortious acts of individual employees of the soveregn we



undertaken within the scope of employment, and (2) that the claim is not based upon tke exerci
or failure to exercise a discretionary functitth.Therefore, if indeedlortada was acting

outside the scope of his employment, then the tortious activity exception would notlaigply,
Court would lack jurisdiction over the Swiss Confederatand the claims against the Swiss
Confederation would have to be dismisseeeMoran v. Kingdom of Saudi Arahid7 F.3d 169,
173 (5th Cir. 1994jciting Joseph v. Office of Consulate General of Nige8iz0 F.2d 1018,

1025 (9th Cir. 1987 )ert. denied485 U.S. 905 (1988}hoting that the tortious activity
exception to the FSIA “requires a finding that the doctrine of respondent supgrliesao the
tortious ac{] committed by the eployee of the foreign state”). Further, because the only basis
for this Court’s jurisdiction over the state law claims in this lawsuit is supplemensaligtion,
those clans should be dismissed if the Swiss Confederation was no longer a defendant in the
lawsuit. Without the Swiss Confederation, this lawsuit would simply be a dispwedre

District residents over matters governed by District law, which preseieideral &aim or other
independent basis for federal jurisdicti@ee, e.g.Cave v. E. Meadow Union Free Sch. Dist
514 F.3d 240, 250 (2d. Cir. 2008) (quotidgited Mine Workers of Am. v. Giht&83 U.S. 715,
726 (1966))“Certainly, if the federal claims arestnissed before trial ... the state claims should
be dismissed as well;"Heatherly v. Malika2013 WL 5754106, at *2 (N.D. Cal. Oct. 23, 2013)
(quotingAcri v. Varian Associates, Incl14 F.3d 999, 1001 (9th Cir. 1997)lte Supreme

Court has stated, amge have often repeated, that ‘in the usual case in which all fdeeral
claims are eliminated before trial, the balance of factors ... will point towalididg to exercise
jurisdiction over the remaining state law clairf)s.’

3. Whether Exercising Jurisdiction Will Have the Effect of Enforcing a
Rule of Law against the Swiss Confederation



The final requirement for establishing entitlement to common law immunatiiesher,
if this Court exercisgjurisdictionover Mortadait will have the effect of enforcing a rule of law
aganst the Swiss Confederatiolaintiff argues that will not. In Plaintiff's view,this is a
simple traffic accident case; thereforfethis Court were to “exercise[e] jurisdiction over
Mortada, it wouldbe to “[e]nforc[e] the rules of American roatthe effect of which would not
“impinge on the sovereignty of [SwitzerlaridDkt. No. 35 at 4Defendantsounterthat because
Plaintiff sued for joint and several liabilitthe relief sought by Plaintiff could run directly
agairst the Swiss Confederation. Therefore, according to Defen@xetsising jurisdiction
would have the effect of enforcing a rule of law agaa&ireign stateDkt. No. 26 at 6.

The Court finds Defendants’ argument persuasive. The salient fact idaimtiffiPseeks
to hold the Swiss Confetionjointly and severallyiable for Mortada’s action®y claiming
that the Swiss Confederation is liable for Mortada’s actiBtantiff—by definition—is seeking
to enforce a rule of law against tBeviss Confederatiorsege.g, Brown v. Argenbright
Security, Ing 782 A.2d 752, 757 (D.C. 2001) (quotiBgykin v. District of Columbiad84 A.2d
560, 561 (D.C. 1984)) (“Under the doctrinere$pondeat superioan employer may be held
liable for the acts of his employees committed within the scope of their employmBrgtrict
of Columbia v. Evasy 644 A.2d 1008, 1023 (D.@994) (stating that “[i]f the plaintifprevails
against the [District’s] police officers on a negligence theory, the Distrigtaisa besubject to

liability for negligence under the doctrinerespondeat superidy.® Therefore, ifthis Court

} The Court notes thathe Complaint does not specifically allege that the Swiss Confedersiiable under

the dodtrine ofrespondeat superioHowever, taking the allegations in the Complainhaghole, it is clear that this
is the theory under which Plaintiff holds the Swiss Confederatioruataiole Plaintiff does not allege that the
Swiss Confederation, itsefpmmitted a negligent act that was a proximate cause of the injury; rathetiffPlain
assertghat the Swiss Confederation is liable for Plaintiff's damages bas#worature of its relationship with
Mortada (.e., employer/employee relationship).
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were to exercise jurisdiction over Mortada, it would have the effect of “enfogie]irule of law
against [Switzerland].”

If, on the other hand, Plaintiff had not sued the Swiss Confederation for joint and several
liability, but instead chose to proceed exclusively against Mortada, then Mormbadthvot be
entitled to immunity. Indeedhe Restatement addresses Weis/ factual situation:

X is anemployee of the naturalization service of state A employed

in state B for thepurpose of inspecting the credentials of

prospective migrants from B to A. While driving a car on an

official mission, he injures Y, a national of B. Y sues X in B,

alleging that hignjury was due to the negligence of X. X is not

entitled to the immunity of A under § 65.
Restatement § 66, illustration 3. In this illustration, Y only sues X; therefosenat entitled to
immunity (because exercising jurisdiction would haveeffect on State A)If Y had also sued
StateA for joint and several liability, then X would be entitled to immuifiigcause exercising
jurisdiction wouldhave the effect of enforcing a rule of law against State A).

C. TheJury Trial Prohibition under the FSIA

As discusse@bove, this Court has jurisdiction over the Swiss Confederation pursuant to
thetort activities exceptionnder the FSIA, something the parties do not disjgde28 U.S.C.

§ 1605(a)(5)(B). The Supreme Court has recognized that “@ssigrrimarypurpose in enacting

[the tort activities exceptionjas to eliminate a foreign state’s immunity for traffic accidents and
other torts committed in the United Statespfgentine Republic v. Amerada Hess Shipping

Corp., 488 U.S. 428, 439-40 (1989). However, in crafting this exception to sovereign immunity,
Congress was careful to maintain the internatisteaidardhat a foreign state shall not be

subject to a jury trialSeg e.g, Arango v. Guzman Travel Advispi®1 F.2d 1527, 1532 (11th
Cir.1985) (finding that “[b]y their express terms, 28 U.S.C. 88 1330 and 1441(d) prohibit a case

brought against a foreign state, as defined in section 1603, from being tried befgre.a jur
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[and] efforts to circumvent this prohibition against jury gidiave been rejected in other
circuits). If this Court were to exercise jurisdiction over Mortada as wéleaSwiss
Confederationand Plaintiffobtained a jury verdict against Mortada for which the Swiss
Confederation was liable, Mortada would have circumvented Congress’ prohibitiort agains
subjecting foreign states to jury verdictierefore, Plaintiff has a choice. He can proceed
exclusively against Mortada and have a jury trial or he can proceed exclesiaahgt the Swiss
Confederation and have a bench trial. What he cannot do is proceed against both under a theory
of joint and several liability.
IV. CONCLUSION

Based on the foregoing, this Court concludes that the relevant inquiry into whether
Mortada is entitled to common law foreign immungywhether Mortada is an agent of the Swiss
Confederation, whether the conduct giving rise to Plaintiff's claims cadunrthe scope of that
agency, and whether enforcing the claims would have the effect of enforcimg elgainst the
Swiss Confederation. The answer to each of these questions isthyrsfpre Mortada is
entitled to conducbased immunityinder the common la#This Court DECLINES to adopt the
Report and Recommendation anmstead GRANTS Defendants’ motion to dismiSefendant
Mortada from this action with prejudice.

Dated this 29th day of September, 2014.

4 Plaintiff also argues that Defendants waived Mortada’s right to iniiyjmbecause they failed to “rais[e] the

defense” in their “responsive pleading.” Dkt. No. 27 @®laintiff fails to cite to any authority where a court has
determined that an individualaived his commotaw immunity defense by filing an answer and participating in
discovery. To the contrary, immunity is an issue of subjeatter jurisdiction and, pursuant to the Federal Rules of
Civil Procedure, “[i]f the court determinas any timethat it lacks subject jurisdiction, the counustdismiss the
action.” Fed.R.Civ.P 12(h)(3) (emphasis added). The FSIA casdsdh Riaintiff cites are inapposite because the
statute explicitly provides that foreign sovereign immunity undeF8Ii& may ke waived See28 U.S.C. §
1605(a)(1)Canadian Overseas Ores Ltd v. Compania de Acero del Pacificor2AF.2d 274, 277 (2d Cir. 1984)
(noting that “[u]nlike other questions of subject matter jurisdictiforeign sovereign immunity pursuant to the
FSIA “is a question of statutory subject matter jurisdiction” that “can beedagither explicitly or by

implication.”). Absent a statutory limitation such as section {#5), a party may raise a subjecatter

jurisdiction at any stage in the litigation.
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Barbara Jatobs Rothstein
U.S. District Court Judge



