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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AUSTIN INVESTMENT FUND, LLC, by
and through BRUCE ELIEFF,

Plaintiff
V.

UNITED STATES OF AMERICA,
Defendant

Civil Action No. 11-2300 (CKK)

MEMORANDUM OPINION
(November 19, 2015)

This case revolves around a portfolio of non-performing loans acquiredChinese
banking entitiesandrelatedtax deductiongand losses claimdaly Austin Investment Fund, LLC,
(“Austin”). Through a Notice of Final Partnership Adjustm@rtPAA”), the Internal Revenue
Service(“IRS’) notified Austin that it was disallowing various deductions and losses taken by
Austin fortax year®2003 and 2004. Among other grounds for disallowing these deductions and
losses, the IRS relied on section 482 of the IntereaeRueCode, which allows the IRS to
adjust or reallocate income, deductions, and other tax items among entities corwontraljed
or owned if hat adjustment or allocatidims necessarin order to prevent evasion of taxes or
clearly to reflect the income” of any such entiti28 U.S.C. § 48Plaintiff brought this action
challengng theadjustments to the partnership items set out ifFB#A issued to Austin
Presently before this CduarePlaintiff Bruce Elieffs [114] Motion for Partial Summary
Judgment and Defendagf118]/[119] CrossMotion for Partial Summary Judgment. Although
Plaintiff’ s challengeas a wholas not limited to the application of section 482, the motions
before the Court are limited to the application of that provision of the Internal Re€edee
Specifically,Plaintiff argues that the application of section 482 with respect to Austin for tax
years 2003 and 2004 was unlawful. Defendant United States opflasgesf's motion for

partialsummary judgment and croesaves forpartial summary judgment in its favor regarding
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the application of section 482. Upon consideration of the pleadithgselevant legal

authorities, and the record for purposes of this motion, the O&MES Plaintiffs Motion for
Partial Summary Judgment and GRANTS Defenda@tossMotion for Partial Summary
Judgment. The Court concludes that sectionig&plicabldo the items at issue in this action

and sustains thi®S' s disallowance of deductions and losses for 2003 and 2004 on the grounds

of the application of section 482.

. BACKGROUND

The Court includes hrief presentation of the basic factsderlying this cee and
reserve further presentation of the faéts the discussion of the cross-motions partial
summary judgmerttelow.

In 1999, each of the four big commercial banks in the People’s Republic of China,
including Bank of China, transferréd portfolio of nonperforming loans to a separdtead
bank} called asset management companiss Statement of Material FagtsSupport of
Elieff’s Motion for Partial Summary Judgmé€tPl.’s Statement”)ECF No. 14,  10. Bank of
China transferred itson-performing loan portfolio to the China Orient Asset Management

Corporation(“China Orient). Id. 110. Through théransaction®etween the commercial banks

! The Court’s consideration has focused on the following documents:
e PIl. Bruce Elieffs Mot. for Partial Summary JudgmehPl.'s Motion”), ECF No. 114,

e Def’s Oppn to Pl.’'s Mot. for Partial Summary Judgment and Crgisdgion for Partial
Summary JudgmeritDef.’s CrossMotion”), ECF Nos. 118-119;

e Elieff's Reply in Supporbf His Motion for Partial Summary JudgmedhPl.'s Reply),
ECF No. 121;

e Elieff's Opposition to U.S. Crogd¢glotion for Partial Summary JudgmetiPl.’s Oppn”),
ECF No. 124; and

e Def’s Reply Brief in Support of Cross-Motion for Partial Summary Judgmei@eéRton
482 (‘Def.’s Reply”),ECF No. 125.

In an exercise of its discretion, the Court finds that holding oral argument irctilois would
not be of assistance in rendering a decissa®el CvR 7(f).
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and the asset management companiesChinese government divided its banking system into
“good banks), the big four state-owned commercial banks, and “bad bathiesfour asset
management companidd. 1 11.
Austin Investment Fund LLC was one of eight entities created to acquiredanded
interest inthe Yuanjiang prtfolio—a portfolio of non-performing loans—from China Orielak.
1 13.The Yuaijiang portfolio had a face value of approximately $217,377,027 when China
Orient acquired the portfolio from Bank of Chirgee idf 13 (citing Hahn Decl. 11); Decl. of
Roy E. Hahn to Correct a Ty Error 13 (“The figure of $271,337,027 in Paragraph 11 should
have been $217,337,027%e alsdef.'s Statement of Genuine Issweith Respect to Pls
Mot. for Partial Summary JudgmefiDef.’s Statement of Genuine Issue€;F No. 118, | 6.
As aresult of a transaction orchestrated by Chenery Associates Incorpordtisl @avner Roy
E. Hahn, Austin received a 23% percent share in the Yuanjatfgliw.? Pl s Statement 16,
19; see alsdef.’s Statement of Genuine Issues. This transaction followed a valuation
analysis by PriogaterhouseCoopers on behalf of Chenery regarding portfolios of Chinese non-
performing loansld. § 15.Subsequently, Austis share of the Yuaigngportfolio was reduced
from 23% to 19.24%d. | 24.
The IRS issued Botice of Final Partnership Administrative AdjustmérPAA”) to
Austin, dated December 15, 2014, with respect to tax years 2003 andd2dp28; Compl., Ex.
A (Form 886A). In the FPAAthe IRSproposed disallowing the entirety of Aussrclaimed
losses and deductions for 2003 and 2004 attributable to the Yuanjiang portfolio—on the basis of

the application of section 482, as well as on other grounds. Compl., Ex. A (For#) ,8B6-

2 Other details of the series of transactions surrounding the acquisition of the Idaliopgmyt
Austin, including facts pertaining to partiespute whether Austin was a bona fide partnership,
are immaterial to the motions currently pending before the Court.
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Def.’s Statement of Material FagtsSupport of Cross Motion for Partial Summary Judgment on
Section 48%“Def.’s Statement of Material FattsECF No. 118, 1 4Plaintiff brought this

action pursuant to 26 U.S.C. § 6226, challenging the proposed adjustments in thellRBAA.
crossmotions now before Court concern only the application of section 482 as grounds for

disallowing losses or deductions claimed by Austin for tax years 2003 and 2004.

II. LEGAL STANDARD

Summary judgment is appropriate whitee movant shows that there is no gerui

dispute as to any material fact and the movant is entitled to judgment as a mattér BéthvR.

Civ. P. 56(a). The mere existence of some factual dispute is insufficientamit® bar

summary judgment; the dispute must pertain‘tmaterial”fact. Id. Accordingly,“[ o]nly

disputes over facts that might affect the outcome of the suit under the governinij law

properly preclude the entry of summary judgnieAnderson v. Liberty Lobby, In&77 U.S.

242, 248 (1986). Nor may summary judgment be avoided based on just any disagreement as to
the relevant facts; the dispute must'gpenuine] meaning that there must be sufficient

admissible evidence for a reasonable trier of fact to find for the non-mdsdant.

In order to establish that a fact isaannot be genuinely disputed, a party must (a) cite to
specific parts of the recordincluding deposition testimony, documentary evidence, affidavits or
declarations, or other competent evidenage support of its position, or (b) demonstrate that the
materials relied upon by the opposing party do not actually establish #recals presence of a
genuine disputezed. R. Civ. P. 56(c)(1¥onclusory assertions offered without any factual basis
in the record cannot create a genuine dispute sufficient to survive summary padgmecAsa
of Flight AttendantsCWA, AFL-CIO v. Dept of Transp, 564 F.3d 462, 465-66 (D.C. Cir. 2009).

Moreover, wheréa party fails to properly support an assertion of fact or fails to properly ssidre



another partys assertin of fact] the district court majconsider the fact undisputed for
purposes of the motionPed. R. Civ. P. 56(e).

When faced with a motion for summary judgment, the district court may not make
credibility determinations or weigh the evidence; instead, the evidence marstligeed in the
light most favorable to the namevant, with all justifiable inferences drawnhis favor.Liberty
Lobby 477 U.S. at 255. If material facts are genuinely in dispute, or undisputed facts are
susceptible to divergent yet justifiable inferences, summary judgment isopajppe.Moore V.
Hartman 571 F.3d 62, 66 (D.C. Cir. 2009). In the end, the district cotask is to determine
“whether the evidence presents a sufficient disagreement to require sabrossjury or
whether it is so oneided that one party must prevail as a matter of laérty Lobby 477
U.S. at 251-52. In this regard, the nmovant mustdo more than simply show that there is
some metaphysical doubt as to the material faMafsushita Elec. Indus. Co., Ltd. v. Zenith
Radio Corp, 475 U.S. 574, 586 (19867;i]f the evidence is merely colorable, or is not
significantly probative, summary judgment may be grahtetberty Lobby 477 U.S. at 249-50

(internal citations omitted).

[l . DISCUSSION
Both Plaintiffs Motion for Partial Summary Judgment and Defenda@trossMotion for
Partial Summary Judgment pert&o the application of section 482 of the Internal Revenue
Code to Austin Investment Fund, C, for tax years 2003 and 2004. As explained above, in the
Notice of Final Partnership Administrative Adjustment issued for Austil|RIS disallowed
certain claimed losses and deductions included on Austin’s tax return for taX298&8 and
2004. Among other bases for disallowing those losses and deductions, the IRS relied on the

application of section 482, which allows the IRS to re-allocate various itemsemportax



returns, including income, deductions, anddbasassetsEach party seeks the entry of partial
summary judgmenwith respect to the application of section 4B@r the sake of clarity, the
Court first addresses Plaint#farguments for partial summary judgment and tduresses

Defendants arguments for the entry for partial summary judgment in its favor.

A. Plaintiff’s Motion for Partial Summary Judgment

Plaintiff presents three arguments why partial summary judgment should kedentis
favor with respect to section 482. First, Plaintiff argues that the section 4&{icable to the
entities n question—Bank of China and China Orientbecause they are noontrolled by the
Chinese government. Second, Plaintiff argues that the application of section 48Bitvas/ a
and capricious because of the IRfilure to explain the allocation and to provide any enik
for that allocation in the FPAA. And, third, Plaintiff argues that the act td dtactrine precludes
the IRS from reallocatintax itemswith respect to the entities in question under section @82.

Court addresses, in turn, each argument.

1. Ownership and Control of Bank of China and China Orient

Under section 482, the IRS may reallocate income, deductions, or other ta¥ ifems
any case of two or more organizations, trades, or businesses (whether conpatrated,
whether or not organized in the United States, and whether or not affiliated) owswedrotled
directly or indirectly by the same interest86 U.S.C. § 482Plaintiff argues that section 482 is
inapplicable becaudgank of ChinaandChina Orientwere notcommonly controlled. Plaintiff
alsosuggests that the IRS may not apply section 482 with respect to Austin b&oatise/as
not under common ownership or control w&hina Orient

With respect to the relationship between Bank of China and China Grlaimttiff

misunderstands the import of the statutory language, which allows the IRS &z tiakewhen
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“two or more organizations .[are] ownedor controlled directly or indirectly by the same
interests. Id. § 482 (emphasis added). The statute doesegoireboth ownershipand control;
it requires only one or the oth&unshine DepStores, Inc. v. C.I.LR42 T.C.M. (CCH) 1379
(T.C. 1981)aff'd sub nom. Sunshine Dep't Stores, Inc., v. Internal Revenue7®&n.2d 470
(11th Cir. 1983)“[T]he relevant language of section 482 is phrased in the disjunctive: either
common ownership or control, directly or indirectly, will suffigeWhile Plaintiff
acknowledges the language of the statute, Plaintiff nonetheless andyitat there is no
common conbl of Bank of China and China Orient. Indeed, Plaintiff acknowledges that those
entities were both owned by the Chinese governnga®?!.’s Mot. at 6(“[ T]he Chinese
government set up four Asset Management Comp&hddCs”) to take on and resolve debt
from each of the big fowstateownedcommercial banks, including: ... The Bank of Cli)na
(emphasis addedid. at 7(*China Orient and the other three AMCs are all Chisésteowned
companies.”femphasis added)Vhile the parties dispute whether or not Bank of China and
China Orient were under common control, the Court need not address that issue because it is
undisputed that they were under common ownerskpieh is sufficient to allow the
application of section 482.

Plaintiff reliesprimarily on the decision of a district judge from the Northern District of
Texas inSouthgate Master Funds, LLC v. United Staé&d. F. Supp. 2d 596 (N.D. Tex. 2009),
aff'd 659 F.3d 466 (5th Cir. 2011)ike this caseSouthgatavas a case pertaining to the
acquistion of Chinese non-performing loans, in which a partnership, Southtzeter Funds,
LLC, challenged thadjustment of partnership itertteough the FPAA that the IRS had issued
to that entity In Southgatethe district court upheld the IRSdisallowae of the losses that

Southgate had claimed on the ground that the Southgate partnership was a shapufposes.



Southgate659 F.3d at 478. But the district court disallowed the $R@position of penalties,
reasoning that Southgate had establishedmplete defense to accuraejated penaltiesdd. In
addition, the district court concluded that the IRS could not rely on section 482 to disallow
Southgate’s losses because (1) the district court was not convinced tloat 482tivas
applicable tdtwo wholly foreign organizatiorisand (2) it was “not apparent to the Court that
Cinda [the asset management company] and CCB [the bank] were commonly contrgiied des
overarching state ownersHigouthgate651 F. Supp. 2d at 66Blaintiff argues thathe
Southgatecourt’s analysis of common control is applicable to the relationship between Bank of
China and China Orient and, thisdispositive in this case. The Court disagrees.

As an initial matter, while Plaintiff emphasizes that the district aegtsion was
affirmed on appeal by the Fifth Circuias it was—Plaintiff neglects to mention that the case
was in fact affirmed on grounds unrelated to section 482. Indeed, the applicatiomoof sect
482 was not even presented to the Fifth Circuit bemalaintiff in that case appealed the
disallowance of losses and the government appealed only the disallowaregpahdtties; the
government did not appeal the district court’s rulings with respect to sectioB&eéBbuthgate
659 F.3d at 478ef.’s Reply at 7.In any event, the language of the district couauthgates
at mostpersuasive authority, and it may be properly considered dicta since the dmtriadid
not rely on the analysis in arriving at its conclusion that the losses in questmpnaperly
disallowed—on other grounds. The Court concludes that the plain language of the statute
requires a contrary conclusion.

As stated above, section 482 allows the IRS to made adjustments in the following
circumstances:

In any case of two anore organizations, trades, or businesses (whether or not
incorporatedyhether or not organized in the United Stassd whether or not



affiliated) owned or controlled directly or indirectly by the same interdbs
Secretary may distribute, apportion, or allocate gross income, deductions, credit
or allowances between or among such organizations, trades, or businesses, if he
determines that such distribution, apportionment, or allocation is necessary in
order to prevent evasion of taxes or clearlyetitect the income of any of such
organizations, trades, or businesses.

26 U.S.C. § 482 (emphasis addddjst, the clear language of the statute states that his provision
applies to entitieSwhether or not organized in the United Stdtdd. Therefore this provision is
applicable to adjustments between Bank of China and China Orient even thoughemeityisr
organized in the United States. Second, the clear language of the statute stttesptbaision
is applicable to organizations “owned or controlled directly or indirectly byatime snterests.
Id. As explained above, the provision only requigber ownershipor control, not bothSee
Sunshine Dep't Stores12 T.C.M. (CCH) 1379. Because the two entities in question are both
owned by the Chinese stat@as-Plaintiff acknowledgesthe Court need not resolve the parties
dispute regarding common control over those entities.

Finally, because Bank of China and China Orient were under common ownership, it is
immaterial whether Austin was under common control or ownership with Chinat CBeetion
482 is applicable to Bank of China and China Orient, allowing the IRS to adpitdcate basis
in the loan portfolio among tho$&o entitiesHaving done so, no adjustment or allocation is
necessary between China Orient and Austin to serve as the basis for appljamg48in the
FPAA. Because Austin cliaied carry over basis from China Orient, the adjustment of basis with
respect to China Orient necessarily means thatamsgs or deductions taken by Austin as a
result of that carryovebasismustbeadjusted in light of any adjustments to the basis af&h

Orient In sum, relying on section 482, the IRS’s theory is that, even if China Orient could be



considered tproperlycontribute itsbasis in the non-performing loan portfolio to Austithjs
basis must be considered to be no more than China Orient’s adjuste@hbasi®rdance with
the percentage of the portfolio acquired by Austin). The Court agrees witR3Hhbdt section
482 is applicable to the transaction between Bank of China and China Orienhewith
corresponding implications for the deductions and losses taken by Austin in commatii the

portfolio of loans that it acquired.

2. Arbitrary and Capricious
Next, Plaintiff argues that the application of section 482 in the FPAA wasaaytaind

capricious because the IRS failed to supgi@application of that section with any analysis or
evidence and failed to specify and justify the I®&ssessment of the fair market value of the
transaction between Bank of China and China Ori&aintiff' s argument fails becauB¢aintiff
continuego mistakethe nature of this proceeding. The Court previously explained the nature of
the proceeding in its Memorandum Order issued February 4, 2015, ECF No. 103, resolving
Plaintiff's motion to compel:

In this action pursuant to 26 U.S.C. 8 6226, Pifhichallenges the Final
Partnership Administrative AdjustmefiFPAA”) issued by the IRS to Austin
Investment Fund, LLC, for the tax years ending Dec. 31, 2003, and Dec. 31, 2004.
“The Commissiones determinations in an FPAA are generally presumed d¢prrec
and a party challenging an FPAA has the burden of proving that the
Commissionés determinations are in erroCrescent Holdings, LLC v. Comm’

of Internal Revenuyel41 T.C. 477, 485 (2013)\ccord Sealy Power, Ltd. v.

Comn of Internal Revenue46 F.3d 382, 387 (5th Cir. 1995). Placing the burden
of proof on Plaintiff is consistent with the rule that this Céaxercises de novo
review of an FPAA and is not bound to follow the IRS’s propbgepha I, L.P.

ex rel. Sands v. United Staté82 F.3d 1009, 1025 (Fed. Cir. 201&}i6g Jade
Trading, LLC v. United State80 Fed. CI. 11, 43 (2007)Ype novoreview also
means that taxpayers are not limiteddgeidence contained in the administrative

3 While the IRS claims that Austin was ndb@na fide partnership and therefore could not
“contribut€ its basis to Austin, that dispute is not material to the resolution of the pending
motions.
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record or arguments made by the taxpayer at the adratiustlevel.”Porter v.
Comn Internal Revenugl30 T.C. 115, 122-23 (2008).

Plaintiff is correct that this Court reviews reallocations of income or dedsction
under section 482—one among several bases for the adjustments in the FPAA at
issue—for an abuse of discretioBee idat 122-123. However, Plaintiff mistakes

the import of that standard of review. The abuse of discretion standard does not
change the nature of the overall proceeding: this Court considers realsdati

an abuse of discretion ade novoproceedingSee idat 122. The traditional

effect of applying an abuse of discretion standard in this Court is to alter the
standard of review, not to restrict what evidence we consider in making our
determinatiori. Ewing v. Comm’r of Internal Revenui22 T.C. 32, 39 (2004),
vacated sub nom. Comm’r of Internal Revenue v. Ewigg F.3d 1009 (9th Cir.
2006). Specifically, review for abuse of discretion entails a heightened standard of
review.See idat 39(“ Courts have used various, but similar, phrases to describe
the meaning of an abuse of discretion standard, such as: The taxpayer bears a
heavy burden of proof, the Commissiosguosition deserves our deference, and

we do not interfere unless the Commissiosi@etermination is arbitrary,

cgoricious, clearly unlawful, or without sound basis in fact or’lavmportantly,

in applying the abuse of discretion standard, courts “focus on the reasonableness
of the result, not on the details of the methodology tgé&derWorld], Inc. v.

Commir of Internal Revenuerl T.C.M. 3231 (T .C. 1996aff'd 979 F.2d 868,

869 (D.C. Cir. 1992).

Mem. Order, dated Feb. 4, 2015, ECF No(fb8tnotes omitted)That assessment of the scope
of these proceedings remains applicable today. In short, idgmsvoaction, the Court reviews
the substantive determinations read the FPAA, not the methodology used by the IRS to arrive
at the determinations in the FPABeeKenco Restaurants, Inc. v. C.I.R06 F.3d 588, 596 (6th
Cir. 2000)(“[ T]he Commissioner is not required to support the notice of deficiency with proof
because courts generally do not examine the underlying motives or policyGirtimaissiones
determinatiori). Plaintiff's statement that th&ction isunder the Administrative Procedure Act
(“APA”) is simply incorrect, and there is no basis to concludetliegtroper analysis in thide
novoproceeding is similar to the analysis applicable under the APA.

Plaintiff's reliance overitas Software v. C.I.R133 T.C.297, No. 14 (2009)—the only
case Plaintiff cites in support of this portion of his argumastsravailing.In Veritas Softwarge

the Tax Court concluded, after trithatthe IRS had not provided support for the methodology
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used, that the factual findings unaened the IRSs initial determination, and that the IRS had
used the wrong discount ratearriving at the adjustments at issGee idat 320. The Tax Court
concludedhat, in light of the proceedings at trial, the initial determination by the IRS was
substantively arbitrary, capricious, and unreasonabiewhere did the Tax Court suggest that
the determination was arbitrary or capricious because of the failure of$he |Rstify the
determination in the notice issued to the taxpayer. Accordixghtas Softwargrovides no
support for Plaintiff's argument that the section 482 adjustment in the FPAA waargrand
capricious because of atgck of support in the FPAA itself.

The Court returns below to Defendanéirgument that summary judgmentiarranted in
its favor regarding the application of section 482, but for the moment no furtherisumalys
needed to reject Plainti#f argument for summary judgment on tpaticularfront. The IRS had
no duty to provide additional explanation, analysis, or evidence in the FPAA, and Plaintiff may

not overturn the determinations in the FPAA on that basis.

3. Act of State Doctrine

Finally, Plaintiff argues that theet of state doctrine precludes the IRS from applying
section 482 to the transactions at issuthis caseln essencePlaintiff argues that because
Chinese law mandade certain price for the transfer of the Aaerforming loan portfolio from
Bank of China to China Orient—a price that Defendant contends was substantiallyrebtare t

market \alue of the portfolio—the IRS is bound to adopt the price set by Chinese law in applying

4 “In sum, respondent, without meaningful explanation, conceded $825 million of the buy-in
amount set forth in the notice and at trial failed to offer even a token defensganses$o
petitioner's critique of Becker's conclusions. Moreover, respondent cannot conlyicoinmignd
that the notice allocations are reasonable while adopting the opinion xjpen who admits that
a critical factor relating to the calculation of the allocation is incorreciorngly, respondent's
notice determination is arbitrary, capricious, and unreasohaldetas Softwargl33 T.C. at

320.
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U.S. tax laws. To do otherwisBlaintiff claims,would violate the act of state doctrine. The Court
disagrees.

The act of state doctrirf@irects United States couttsrefrain from deciding a case
when the outcome turns upon the legality or illegality (whether as a matter.pfdge®yn, or
international law) of official action by a foreign sovereign performetiwits own territory.”
Riggs Nat. Corp. & Subsidiaries v. C.I.R63 F.3d 1363, 1367 (D.C. Cir. 199%he doctrine
“stems from separation of powers concerns; it refldotsstrong sense of the Judicial Branch
that its engagement in the task of passing on the validity of foreign actseaistahindérthe
conduct of foreign affairs.ld. (quotingKirkpatrick & Co., Inc. v. Environmental Tectonics
Corp.,493 U.S. 400, 406 (1990)).

Contrary to Plaintiffs contention, the application of section 482 in this case does not
involve determininghe legalityof the mandate, under Chinese law, that China Orient pay Bank
of China full face value for the non-performing loan portfaliGcimply involves determining the
meaning of that facealue acquisition for the purposes of United States taxTlhevact of state
doctrine does not require, as Plaintiff suggests, that the face-value acquesjtioement of
Chinese law determine tlagplication of United States tax lavis.fact, inRiggs Bankon which
Plaintiff relies, the D.C. Circuit Court of Appeals expkd that the Commissioner takes the
foreign countrys laws and requirements as given and determines their U.S. tax consetjoggnces
principles of U.S. law and not by principles of the law of the foreign counthy.’at 1369
(quotingTreas. Reg8 1.9012(a)(2)(i) (1998))In Riggs Banksthe D.C. Circuit held that the
IRS was required to treat a ruling of the Brazilian Minister of Finargtating that certain types
of tax payments were compulsory—as lmgdId. at 1368. However, the Court of Appeals noted

that the IRS was not precluded from fashioning a tax regime that modifie@dbmént of the
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payments in question for U.S. tax puregsut notedhatIRS had not done sdd. at 13691n
this case, the IRS does not seek a declaration that any action of the Chinessgotvesas
illegal. It simply seeks the application of United States tax laws to the factateckby the
transactionsinderlying this actionThe act of state doctrirdoes not bar the application of

section 482 in this case.

In sum, the Court concludes that each of Plaintiff's arguments for summarygotigm
its favor with respect to the application of section 482 fails. Specificallypaet®?2 is
applicableto the parties involved in this case; any lack of analysis in the FPAA does noteprovid
a basis to determine that the application of section 482 is arbitrary and capacidtise act of
state doctrine does not bar the application of section 482 ioabesAccordingly, the Court
DENIES Plaintiffs motion forpartial summary judgmenthe Court next turns to Defendamnt’

crossmotion for @rtial summary judgment.

B. Defendants CrossMotion for Partial Summary Judgment

Defendant argues thttat partialsunmary judgment in its favor is warranted with
respect to the application of section 482 on the grounds that China Orient’s basis in the non-

performing loans acquired must be reduced from $217 million to $21 million. Plaingiéinéds

5> None of the other cases tiRlaintiff cites are to the contrary. Plaintiff relieslarRe

Philippine Nat’l Bank 397 F.3d 768 (9th Cir. 2005). But in that case, the Ninth Circuit concluded
that the orders of the district court in that case violated the act of stateehadcaus, to

support those ordersthie district court necessarily (and expressly) held invalid the faréeitu
judgment of the Philippine Supreme Cautd. at 772. By contrast, this case does not require

this Court to conclude that there was anything invalidlegal about the payment of face value

for the loan portfolio in order to comply with Chinese law. Plaintiff also relieBeaaco, Inc. v.
C.I.R, 98 F.3d 825 (5th Cir.), claiming that the case stands for the proposition that the aet of stat
doctrine precludes the application of section 482.T@éxtaicosimply did not involve the

application of the act of state doctriigee idat 82831 (analyzing the allocation of income

under section 482 in light of prices mandated by the government of Saudi Arabia).
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that there are genuingsues of material fact that preclude the entry of partial summary judgment
in the governmeng favor.Before turning to the substances of the parties’ arguments regarding
section 482, the Court first discusses several evidentiary issues and prossdasataised by

the parties with respect to theefing on the governmerst’crossmotion.

1. Preliminary Issues

In its cross-motion fopartial summary judgmenDefendant relies, in part, on transcripts
of depositions of Philip Groves and of Roy Hahn. Plaintiff argues that Defendamaniagly on
that evidence in support of its cross-motiondartial summary judgment because the filings did
not include a certification by a court reporter, because the lines were niaeiiérand because
there was no evidence that either witness was s\h@fiendant responds that it is entitled to rely
on such evidence because a foundation could be laid for the evidence at trial. The @esrt agr
with Defendant that it was proper to rely on the evidence in the briefing on thevasties for
partialsummary judgment. Pursuant to Federal Rule of Civil Procedure 56, a party may support
the assertion of a fact support a motion for summary judgmertitnyg‘to particular parts of
materials in the record, includintepcitions documents, electronically stored information,
affidavits or declarations, stipulations (including those made for purposes of tioa wrdt),
admissions, interrogatory answers, or other matéerigéd. R. Civ. P. 56(c)(1A) (emphasis
added) A party may theriobject that the material cited to support or dispute a fact cannot be
presented in a form that would be admissible in evidémes. R. Civ. P. 56(c)(2). The Advisory
Committee Notes to the 2010 amendments to the rules explain furthgitjir@burden is on the

proponent to show that the material is admissible as presented or to explain tisgéelfoisn

® As the lines in the two contested exhibits appear to have been itemized, in fact, the Cour
assumes that Plaintiff relies on the fact that citations to those transcripts inl@dfestatement
of facts only referred to the deposition pages, but not to the individual lines.
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that is anticipated.ld. (Advisory Notes, 2010 AmendmentBefendant represents that a proper
foundation could be laid for this ewdce at trialPlaintiff has provided no reason to doubt that
the material in the depositions could, in fact, be presented in admissible forrh &herafore,

the Court agrees that, because the deposition testimony could be introduced in a fesbladmi
at trial, it is proper for Defendant to rely on it in support otrtsssmotion forpartial summary
judgment’ Furthermoreit is important that Plaintiff never claims that the material in those
depositions is untrydPlaintiff objects tdefendans reliance on that testimony on purely
technical groundsSeePl.’s Oppn at 7. Indeed, the Couniasthoroughly reviewed the record,
including the Hahn declarations provided by Plaintiff, and there is no evidence in the hatord t
contradicts the assertions on which the Court relies from the Hahn or Groves depositi
Accordingly, the @urt concludes that it is proper for Defendant to rely on the Hahn and Groves

depositions in support of its crossation for partial summary judgment.

" The sole case on which Plaintiff relies in support of its argument that Defendgmtot rely

on the Groves and Hahn depositios; v. Bank ofAmericg NT & SA 285 F.3d 764 (9th Cir.
2002), is not to the contrary. Most importantly, this Ninth Circuit case was issuetoptter

2010 Amendments to the Federal Rules of Civil Procedure. After those amendmentmtors
Rule 56(c), a party seeking to rely on evidence must only show that the evigeadmissible

as presentedrdo explain the admissible form that is anticipdtéeed. R. Civ. P. 56(c)(2)
(Advisory Notes, 2010 Amendments). SpecificallyQrr, the Ninth Circuit Court of Appeals
concluded that a party could not rely on certain deposition testimony becauseniitwa
authenticated. 284 F.3d at 774. However, authentication is no longer required in the context of
summary judgmenteeln re Akers 485 B.R. 479, 484 (D.D.C. 201ailf'd, 598 F. App’'x 4

(D.C. Cir. 2015)“Recent amendments to Rule ‘8iminate[ ] theunequivocal requirement that
documents submitted in support of a summary judgment motion must be authentiyated.’
(citation omitted). Insofar as Plaintiff relies @ur for the proposition that Defendant may not
rely on the depositions because Defendant cited to the depositions qagdnumberbut not

by line numberas well,Orr is again inapposite. 1@rr, the Ninth Circuit only held thatwhen a
party relies on deposition testimony in a summary judgment motion without citingecapd

line numbes, the trial courtmay in its discretiomxclude the evidencer84 F.3d at 775
(emphasis added). In this case, Defendant cited to page numbers in the depasitithosea
citations are sufficient to identify the material on which Defendant reliesd¥sence of line
number citations provides no basis to exclude the depositions as evidence in theseaticesmst
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Next,in Plaintiffs opposition to Defendarg’crossmotion forpartial summary
judgment Plaintiff seekdo relyon a declaration by Ross Newman, a former IRS economist.
Defendant argues that Plaintiff may not rely on this declaration because it faiéet the
requirements of Rule 56. The Court agrees with DefertlahPlaintiff may not rely on this
dedaration. Pursuant to Rule 56(c)(4)a]n affidavit or declaration used to support or oppose a
motion must be made on personal knowledge, set out facts that would be admissible in evidence,
and show that the affiant or declarant is competent to testiffyeomatters statedfFed. R. Civ.
P. 56(c)(4) The Court agrees with Defendant that the matters within the declaration are outsid
the scope of declardstpersonal knowledgas with very limited exceptionsgheyconsist of his
legal analysis of issueggaining to this case and of lyeneral statements regarding the
substantive issues in this caSee, e.g Newman Decl. $ (“The defendant has NOT established
that ICBC or the three other commercial banks were controlled by the govemwintisat
People’s Republic of Chifig id. 17 (“The IRS applicationof Section 482 is fatally flawed.”).
The few statements that appear to be basggersonal knowledge only present basic
information regardingleclarans professional background and his actiomgewing materialén
this casetheyare insufficient, on their own, to support any of the claims in Plamtifiefing.
SeeNewman Decl. { £'| am Ross Newman, the same Ross Newman that provided a declaration
in support of Elieffs Motion for PartiaBummary Judgmeri}; id. 12 (“I have reviewed the
U.S. Motion for Summary Judgment and the Legal Memorandum and related™jjinsy 10
(“As a former IRS economist that worked in examination, we were trained to thikow
regulations and other so@sof legal guidance issued by the IRS or Treasury. Court cases were
given less emphasis because ‘th@zards of litigationwere addressed at the appeals level. Then

develop factual determinatiofis.

17



Moreover,Newmanmay not testify as an expert at trinecause he was never identified
asan expert during discovery and because the Court préyiooscludedhat there waso
basis to extend the deadline for expert disclosures to allow such a discBeMemorandum
Order, dated February 5, 2015, ECF No. 103 (dengiamtiff’s motion to compel and
concluding that there would be no basis for renewed motion to extend deadline for expert
disclosures)see alsdrder dated Dec. 23, 2014, ECF No. 93 (denying without prejudice
Plaintiff srequest to extend deadline for expert disclosures to allow identification of Br. Ros
Newman as expewtitnesg. Because the history of this case, particularly proceedings regarding
the disclosure of expert withessessomewhat convoluted, the Court here sets owgaeence
of eventsunderlying the Court’s conclusion that there was no basis to extend the deadline for
expert disclosures:

e Inits initial [52] Scheduling and Procedures Order, this Court provided the parties
with approximately eleven months to conduct discoveegScheduling and
Procedures Order, ECF No. 52, at 5 (April 23, 2012 Order setting close of discovery
for March 29, 2013). On July 9, 2012, roughly two and half months into the discovery
period, the Court stayed discovery due to the illnes$aiftif’'s counsel SeeMinute
Order (July 9, 2012). Discovery remained stayed until June 4, 3@&@rder, ECF
No. 84, at 2 (June 4, 2014, Order lifting stay on discovery.)

e The Court lifted the stay on discovery June 4, 2@%4f that date, and set deadlines
for the remaining discoverid. Proponentséxpert disclosures were due December 4,
2014; opponentexpertdisclosures were due January 15, 2015; and repées due
February 9, 2013d. Discovery was set to close on February 19, 2@l %t 3.

e On December 4, 201the datePlaintiff' s expert disclosures were dudaintiff filed
a [91] Motion for Additional Time To File Rule 26(A)(2)(B) & (C) Disclogs with
Respect to any Expert Witness List and Testimony and the Later Desgdieeking
an“additional 150 days so that Elieff can determine what additional experts he will
need and give his experts time to prepare repdrtaihtiff explained that;[ t|hen, a
disclosure of expert witness and testimony can be prepared and Tiledhotion
was based, in part, in Plaintiff’claim that the United States had failed to provide
certain information in discovery, which Plaintiff claimed was necessary im twde
hire an expertPl.’s Mot., ECF No. 91, at 1-By Minute Order issued on December
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8, 2014, the Court struck Plaintiff’'s motion because Plaintiff had failed to comply
with the rulesapplicable to filling such motions, specifically the requirement of Local
Civil Rule7(m) that a party confer with opposing counsel pridilitag any non
dispositive motion . The Court also noted, in the Minute OtHat,Plaintiff did not
comply with the Court’'s Scheduling and Procedures Order that requires filing
motions for extensions of time at least four business days before the ficttcffe
deadline.

On December 19, 2014, Plaintiff filed a [92] Motion for Leave to File the Motion
within the 4 Day Period of the Court’s Scheduling and Procedures Order and to
Extend the Time to Disclose Expert Witness and to Extend all Future Dedullines
150 DaysPlaintiff’s counsel reported that he had identified a potential expert
witness—Dr. Ross Newman, whose declaration is at issue in the motions now before
the Court—shortly before trexpert deadline. The motion essentially requested the
same relief as requestadthe motion filed December 4, 2014, which the Court had
stricken.Plaintiff reported thaheintended to bring motions to compel against the
United States in order to compel the production of information that it claimed was
necessary fonis expert witnas disclosuresCounsel for the United States did not
consent to the relief requested in the motion.

On December 23, 2014, the Court denied without prejudice Plaintiff's [92] Motion
for Leave to File, which had requested the extensidhe@xpert witnesdisclosure
deadlineand othediscoverydeadlinesSeeOrder, ECF No. 93. In denying the

motion, the Court emphasized that it previously set a firm schedule for the remaining
8.5 months of discovery, but that Plaintiff raised these issues on the saasttay
expert disclosure deadline, only three months before the close of discovery, and
requested approximatebyadditional month$or the remaining discovery. The Court
also emphasized that, as of the date of the order, Plaintiff had yet to filerimegbla
motion to compel. The Court noted that the request for an extension was dependent
onat least partial success on a motion to compighout success on the motion to
compe| there would be no expert testimony to disclose. Therefore, the Court denied
without prejudice the motion, and required Plaintiff to file any intended motion to
compel by no later than January 15, 2015. The Court stated that it would entertain a
renewed motion for extension of time only if Plaintiff succeedgdeast in parpn

the planned motion to compel.

On December 30, 2014, Plaintiff filed his [94] Motion to Compel Defendant United
States to Comply with Discovefter that motion was fully briefed, as well as after
other filings by Plaintiff not relevant here, the Cadhied the motion to comp&ee
Memorandum Order, dated February 4, 2015, ECF No. 103. The Court concluded
that, given the scope tfiesede novoproceedings, Plaintiff had not shown that the
any of Defendans discovery responses were inadequate araf Blaintiff' s
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arguments in support of its Motion to Compel were, thus, unavailimg Court
furthernoted that, in light of the Court’s resolution of the Motion to Compel, there
would be no basis to extend the deadline for expert witness disclosures or to extend
any other discovery deadlines.

In sum, Plaintiff did not identify any witnesses g deadline set by the Court, December 4,
2014.Because Plainti® request to extend that deadline was contingergnultimately
unsuccessful motion to compel, the Court concluded that there was no basis to extend the
deadline forexpertwitness dislosures. Nor is there any reason to allatithis timefestimony
by expert witnesses who were not properly disclo&ed resultPlaintiff may not nowrely on
declarations or other testimony by putative expert withesses, such as DnaNewho were not
disclosed before the applicable discovery deadline.

Lastly, with respect to the Newman declaratias Defendant points out, the declaration
primarily consists blegal argument and legal conclusions, which are outside of the scope of
even expert testimonfeeU.S. ex rel. Mossey v. Pakch, Inc,. 231 F. Supp. 2d 94, 98 (D.D.C.
2002) (citingSee Burkhart v. Washington Metro. Area Transit Authatity, F.3d 1207, 1212-13
(D.C. Cir. 1997)X“It is established, however, that expert testimony consisting of legal
conclusions will not be permitted because such testimony merely stategstiashould be
reached, thereby improperly influencing the decisions of the trier ohfacimpinging upon the
responsibilities of the couf}; see alsd~ed. R. Evid. 702. Accordingly, the Court concludes that
Plaintiff may not relyon the Newman declaration apposingDefendarnits crossmotion for
partialsummary judgment.

Next, Defendant points out that Plaintiff failed to include a statement of material facts in
opposition to Defendarg’crossmotion forpartialsummary judgmen®ursuant to Local Civil
Rule 7(h),"[ a]n opposition to such a motion [for summary judgment] shall be accompanied by a

separate concise statement of genuine issues setting forth all materiad tactéhech it is
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contended there exists a genuine issue necessary to be litigated, whioickltsdlreferences to
the parts of the record relied on to support the stateimgnvR 7(h)(1). Moreover, under Local
Rule 7(h),"[i]n determining a motion for summary judgment, the court may assume that facts
identified by the moving party in its statent of material facts are admitted, unless such a fact is
controverted in the statement of genuine issues filed in opposition to the iutidks the

Court stated previously in this case, this Costtittly adheres to the dictates of Local Civil

Rule 7(h).” Scheduling and Procedures Order, dated February 23, 2015, ECF Nemiitiasis

in original). The Court furthermore stated, “The party opposing the motion must, in turn, submit
a statement enumerating all material facts which the party contengsrari@eely disputed and

thus require trial. ld. Through that Scheduling and Procedures Order, the Court explicitly laid
out the requirements for factual statements in support of motions for sujuehgmyentand in

opposition to motions to summary judgment, as laid out in the margirf Réamtiff has failed

8 The Scheduling and Procedures Order stated as follows:

(b) The moving partys statement of material facts shall be a short and concise astatem
in numbered paragraphs of all material facts as to which the moving party claims
there is no genuine dispute. The statement must casmbirone factual assertion in
each numbered paragraph

(c) The party responding to a statement of material factst respond to each paragraph
with acorrespondingly numbered paragraph indicating whether that paragraph is
admitted or denied. If a paragraph is admitted only in part, the party mustcahcifi
identify which parts are admitted and which parts are denied.

(d) The Court may assume that facts identified by the moving party in its statement of
material facts aradmitted, unless such facts are controverted in the statement filed
in opposition to the motion. Local Civil Rule 7(h)(1).

(e) The responding pty must include any information relevant to its response in its
correspondingly numbered paragraph, with specific citations to the record. However,
if the responding party has additional facts that are not directly relevant to its
response, it must identify such facts in consecutively numbered paragtapbsnd
of its responsive statement of fadtsadditional factual allegations are made, the
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to comply with these rules in responding to Defendartbssmotion forpartial summary
judgment.

Plaintiff’s motion for partial summary judgment was accompanied by a Statement of
Material Facts in @pport of Elieff's Motion for Partial Summary Judgment, as required by the
Local Rules and this Court’s Scheduling and Procedures Order. Similarly, Biefend
opposition to that motion for partial summary judgment and arostsen for partial summary
judgment complied with those rules asnitluded both Defendarst’Statement of Material Facts
in Support of Cross Motion for Partial Summary Judgment on SectioartRefendants
Statement of Genuine Issues with Respect to Plagnkifbtion for Partial Summary Judgment.
Defendants Statement of Genuine Issuesponded fadby-fact to the statements in Plaintsf
Statement of Material Facts, including objections to certain of the Plarfaffts and explaining
those objections. In opposing Defendardibss-motion, Plaintiff included nabncise statement
of genuine issues setting forth all material facts as to which it is contendeexiss a genuine
issue necessary to be litigateds required by the local rules and this Court’'s Scheduling and
Proeedures Ordet.CvR 7(h)(1);see alsd~ed. R. Civ. P. 56(e) (Whera party fails to properly
support an assertion of fact or fails to properly address anotherspassgrtion of fact,” the
district court mayconsider the fact undisputed for purposes of the mgtigdrimes v. D.C.

794 F.3d 83, 92 (D.C. Cir. 2015) (Federal Rule of Civil Procedure 56(e) “allows a court to
‘consider [a] fact undisputéd it has not been properly supported or addressed as required by

Rule 56(c). Indeed, for the evidentiary burden that Rule 56(c) placesamomant plaintiffs to

opponent must file a responsive statement of its own

Id. (emphasis in original).
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function, a court must be able to evaluate an inadequately supported assertioniaff factter
and deem it not materially disputed, such that summary judgment is warranteolénowin
part.”) (quoting Fed. R. Civ. P. 56(e)).

It is no excuse that the Defendarstatement of facts accompanies its opposition and
crossmotion or that Plaintiff already had included a statement of materiaiviigbtsiis motion
for partial summaryudgment. There is no exception for such circumstances in the Local Rules
or in the Courts ordersPlaintiff is responding to Defendaatmotion for partial summary
judgment, and all of the rules applicable to responses to such motions are applicabke in the
circumstances. Moreover, the Court’s SchedulirdjRrocedures explicitly states thd]f
additional factual allegations are made [by a party responding to a motion for sumany
judgment], the opponent must file a responsive statement of its owrScheduling and
Procedures Order, f(emphasis in origial). Accordingly, the Court will &ssume that facts
identified by the moving party’—Defendant, in this caser+HSs statement of material facts are
admitted’ LCvR 7(h)(1).That said, the Court notes that, with respect to the material facts
underlying this motion, even canvassing the entire record before the Court on this-rait
simply limited to Defendafns uncontrovertedstatement of Material Faetsthe Court concludes
that are no genuine issues of material fact that would preclude the enaiafsummary

judgment for Defendant with respect to section 482, as explained in furtheteébail

2. Application of Section 482

“Section 482 givefthe IRS]broad authority to allocate income, deductions, credits, or
allowances between commonly controlled organizations, trades, or busindéssdstérmines
that the allocation is necessary to prevent the evasion of taxes or clearlgdbtheflincome of

the controlled entities.Sundstrand Corp. & Subsidiaries v. C. I, 86 T.C. 226, 352-53 (1991)
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(footnote omitted). “The purpose of section 482 is to prevent the artificial shiftihg ot
incomes of controlled taxpayers by placing controlled taxpayers on a pahtyrweontrolled,
unrelated taxpayerld. (citing Treas. Reg8 1.4821(b)(1)). The IRS maymay make allocations
under section 482 even in the absence of tax avoidance motives in order to clearlthesflect
respective incomes of membefdire controlled group.ld. (citing G. O. Searle & Co. v.
Commissioner88 T.C. 252, 359 (1987))lf“an arrangement between related parties differs from
those reached in an uncontrolled, armeisgth dealing, the Commissioner may reallocate under
section482.” Kenco Restaurant206 F.3cat595 (citingLufkin Foundry and Machine Co. v.
Commissione®68 F.2d 805, 807 n.2 (5th Cir. 1972)). Section 482 applies to basis adjustments,
as wellas to adjustments of incomieas. Reg8 1.4821(a)(2).This secton also applieso
foreign organizations. 26 U.S.C. § 482 (section application to entities “whether or not etlganiz
in the United Statéy Treas. Reg. 8-4824(i)(1) (“Organizationincludes an organization of any
kind ... irrespective of the place ofganization, operation, or conduct of the trade or business,
and regardless of whether it is a domestic or foreign organization, whathaniexempt
organization, or whether it is a member of an affiliated group that fileesolidated U.S.
income &x return, or a member of an affiliated group that does not file a consolidated U.S.
income tax return.”)And this section applies to entities not subject to U.S. taxes. Treas. Reg.
8 1.4821(i)(3) (“Taxpayemeans any person, organization, trade or business, whether or not
subject to any internal revenue tax.

As discussed above, with respect to Plaintiff's motion for partial summary pridgthe
threshold requirement for the application of sectionid&?transaction between two or more
entities thaare commonly owned or controlled. The Court concludes, as explained above, that

there is no genuine disputé material factregarding the common ownership of Bank of China
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and China Orient. There is mactualbasisfor Plaintiff' s statement in its opposition to
Defendants crossmotion for partial summary judgment tii&hina Orient Asset Management
Company was not ‘ownédly the Sovereign State of China as defined in Sectiori 482.
support of this statement, Riéff cites only to the Newmanedlaraion, which the Court
concluded above could not serve as the basis for Plaintiff's opposttaintiff never explains
what it claims is the meaning of ownership pursuant to section 482. MorasvBscussed
above, Plaintiff previously acknowledged thia¢ two entities were bothwnedby the Chinese
state, even though tadcontested whether they were commordytrolled Finally, Plaintiff
never respondhrough a separate statement of facts to statements in Defen8tatement of
Material Facts statg thatthe entities were state ownedtatements originally derived from
Plaintiff's motion for partial summary judgmentand the Court treats those facts as admitted.
SeeDef.’s Statement dflaterial Facts. 11 (citing Plaintiffs Motion for Partial Summary
Judgment at 6, {) China Orient AMC and BOC [Bank of China] were both owned by the
People’s Republic of Chifja Accordingly, the Court concludes that the threshold requirement
of section 482 isatisfied.

It has long been established that the TB&rcises broad authority under section 482.”
Eli Lilly & Co. v. C.I.LR, 856 F.2d 855, 860 (7th Cir. 1988). The determination of the IRS in the
FPAA is presumptively correcBeeSundstrand Corp96T.C. at 353;Kenco Restaurant206
F.3dat596.Moreover, d'section 482 determination must be sustained absent a showing that [the
Commission of Internal Revenue] has abused his discretsamdstrand Corp96T.C. at 353.
To overturnthe presumptiona daintiff first has the burden of “show[ing] that [the IRF’
section 482 allocations are arbitrary, capricious, or unreaschabl&n reviewing the

reasonableness of respondent’s determination, the Court focuses on the reasorudltleness
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result, not on the details of the methodology uskH.lf—and onlyif—Plaintiff satisfies this
first burden of proof, then Plaintiff ‘still hgs] the burden of proving thfis] own allocation
satisfies the arfa length standard” Kencq 206 F.3d at 596 (quotirigverWorld, Inc, 71
T.C.M. (CCH) & 3237-63. “Should petitioner overcome respondent’s presumption of
correctness and prove that the deficiencies set forth in the notice of defidierazhisray,
capricious, or unreasonable, but fail to prove that alternative allocations it patiséy the
arms-length standard, the Court must determine from the record the properiatidcat
Sundstrand96 T.C. at 354.

In its cross-motion fopartial summary judgment, Defendant argues that Plaintiff has
failed to present any evidence to support $217 million (the face value price) asthkeagth
price for the loan portfolio purchased by China Ori@#fendant then argues that, absent any
evidence presged by Plaintiff and in light of the evidence presented by Defendant that support
an arms length price of $21 million, China Orient’s basis in the non-performing loaroportf
must be reduced to $21 million. The Court agrees. Plaintiff has presented no evidef24 Th
million face value is the appropriate asntength price for the loan portfolio. To the contrary, the
evidence Plaintiff presents shows that China Orient was required to page¢healue for the
loan portfolio regardless ¢iie pricethatwould have beerequired for a market value
transactionSeePl.’s Statement 2. Defendant has presented evidence that supports the $21
million valuation, which Plaintiff has not controvert&pecifically, the parties agree ti@hina
Orientacquired the Yugrang non-performing loan portfolio from Bank of China between 1999
and 2000 for approximately $217 milliobefendarits Statement of Material Facts § 12.
Defendant has presented evidence showing that the actual value of the loaio potialt time

was approximately $21 milliond. § 13. Defendant has also produced evidence that the portfolio
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of the non-performing loans was determined to be only 11% to 18% recovédafjle2.
Defendant has also produced evidence that the faceafghoetfolio when it was acquired from
China Orient on December 23, 2001, was approximately $210 million and that the ppratese
was approximately 10% of the face value ($21 millideh) § 22. Plaintiff has not controverted
any of this evidenceéAccoingly, the Court concludes thtaintiff has noproducecevidence

to satisfy his burden of showing that the IR8etermination wa&rbitrary, capricious, or
unreasonabléand that, even if Plaintiff had satisfied this initial burdelaintiff has no

provided any evidence to rebut the proposed arm’s length price of $21 million. Nor has Court
identified any evidence in the record on which Plaintiff may rely for the puspdsdefeating
summary judgment that suggests an’artength price greatéhan $21 million.

The Court next turns to Plaintiff's several arguments in opposition to Defendantsmot
for partial summary judgment. Because the Court concludes that none of those asgument
succeed, th€ourt’s conclusion thathe evidence supports 2% million arnis length price is
enough for the Court to grant summary judgnmeridefendantegarding the application of

section 482.

3. Plaintiff 's Arguments in Opposition

The Court now considers each of Plaintiff's arguments in opposing Defesidawtion
for partial summary judgment and concludes that none of them are successful fastins re
stated below.

Plaintiff first argues that there are genuine issues of material fact that preclude the entry
of summary judgment for the United States. Plaintiff claims that issues of factsetast a

(a) Exactly what method or methods the Commissioner used to conduct the write

down; (b) what was the best method required to be used as mandated by Treasury

Regulation Section 1.48P(c) or was some other method used; (c) exactly what

was the value numbéhnat the debt was written down to; (d) even if it were
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undisputed, which it is not, did the Commissioner used fair market value, (e) if so,
what was the fair market value of these debt instruments as the Commissioner
never stated the value; (f) or even if fair market value was used, did the Chinese
government and the Asset Management Companies have an intent to commit tax
avoidance or tax evasion as a specified requireonashér the Internal Revenue

Code Section 482.

Pl.’s Oppn to Def.’s Mot. at 23 (footrote omitted)As a preliminary matter, the Court reiterates
that, in opposing a motion for summary judgment, Plaintiff may not simply assertalaate
genuine issues of material fact regarding facts relied on by Defeflamtiff must identify
spedfic evidence in the record, evidence which is properly relied on for the purposes of
summary judgment proceedings, that create the genuine fsmeserial fact. Even aside from
Plaintiff's failure to include a statement of disputed material factshistbpposition, with
respect to these purported issues of material fachtPianly cites to the Newmanetlaration,
which the Court determined above may not be relied on, and the three paragraphs of the Hahn
declaration. But it is unclear hatwe paragraphis the Hahn dclarationsuggest any issues of
fact with respect to the six items identified by Plairddfthe cited paragrappsrtain to the
actions of Hahn and Chenery Associates rather than the actions of Bank of iéh@lairza

Orient, whth are the subjecf these purported issues of f&ct.

%If anything, the Hahn declaration supports the valuation proposed by the government. The
declaration references the valuation analysis conducted by Pricewaterhouse @adzenyed

as the basis for the acquisition price for the portfolio. Hahn Decl. | 4. In the depos#ion, H
discusses this valuation analysis and its connection to the acquisition of the portfatitjngdi
that the purchase price by the United States entities was approximately $2A4. m#its
Statement of Material Facts, Ex. 2 (Hahn Deposition), at 20 (“Um, PricéwataCoopers
agreed to use a separate team and to prepare a valuation report for me about whatxpesght
to collect... So by‘expensivé,l mean that the value as a percentage of the face amount of the
debts was approximately 10 percanthis transactiori); id. at 87 (China Orien$' purchase

price for the loan portfolio wagléfinitely not fair market value, and from memory, | believe it
was the face amount of the debt plus what was called on-book accrued ntetest 104(* Q:

Was there a fixed percentage for the purchase price in the 2001 portfolioigisha-face value
and the amount owed to China Orient? A: It happened to be approximately 10 percent, but | don
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Moreover, insofar as Plaintiff argues that there are genuine issues ofhfatdras to
the determination included in the FPAA and the methodology used to arrive at the dét@nmina
those arenot material facts in thisle novoproceeding, for all of the reasons explained above.
Finally, with respect to the final issue that Plaintiff ident#ieshether the Chinese entities had
the intent to commit tax avoidaneghe intent of those parties is irrednt to the applicability of
section 482SeeYour Host, Inc. v. Comm’r of Internal Reveng8 T.C. 10, 24 (1973ff'd sub
nom. Your Host, Inc. v. C. |. RI89 F.2d 957 (2d Cir. 1978)Similarly, if there has been an
actual shifting of income, purityf @urpose and the presence of sound business reasons for
forming multiple corporations are no defense under section 482. In short, section 482 does not
deal with motivation and purpose as do section 269 and section 1551 but with economic
reality”); see adoTreas. Reg. §.48241(f)(1)(i) (“Intent to evade or avoid tax not a
prerequisite. In making allocations under section 482, the district director is not restiictied t
case of improper accounting, to the case of a fraudulent, colorable, or shantitmnsato the
case of a device designed to reduce or avoid tax by shifting or distorting incomeiategiuc
credits, or allowances.(emphasis in originaljd. 8 1.482-1(f)(1) (“The authority to determine
true taxable income extends to any case in which eithgraolyertence or desigime taxable
income, in whole or in part, of a controlled taxpayer is other than it would have been had the
taxpayer, in the conduct of its affairs, been dealing at arm’s length mvithcantrolled
taxpayer.”) (emphasis added)ccordingly, the intent of the Chinese government, of Bank of

China, and of China Orient is immaterial as to the issues in this case.

know that it was derived with respect to a particular percentage.g; 10405 (confirming that
face value of the loan portfolio in question was approxim&210 million).
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Citing orly to the Newman eclaratior—on which Plaintiff may not rely-Plaintiff also
claims that “real found facts” are the following:

(a) The Peopls Republic of China and the Asset Management Companies,

including China Orient Asset Management Company, are not subject to the U.S.

Internal Revenue Code; (b) China Orient Asset Management Company was not

“owned’ by the Sovereign State of China as ddfifre Section 482; (c) China

Orient Asset Management Company was“nontrolled’ by the Sovereign State

of China as defined in Section 4&eNeman Decl. 2, {1 8; and; (d) The

Sovereign State of China decreed that the cost basis for computing gzse or |

was the face amount of $217 million dollars in the acquisition transaction or
transactions.

Pl.’s Oppn at 3. Even aside from the fact that these purported facts are not supported by the
recordprovided, they do not preclude the entry of summary judgment for defekidtnt.

respect to (a), it is immaterial that the PegpRepublic of China and China Orient are not

subject to the U.S. tax codgeeTlreas. Reg. 8.4824(i)(3) (“Taxpayemeans any person,
organization, trade or business, whether orsnbject to any internal revenue tax.”).With respect
to (b) and (c), the Court concluded above that taezao genuine issuesf material fact as to

the ownership of Chin@rientand that, therefore, the Court need not address control over China
Orient.With respect to (d), the Court notes that Plaintiff never indicated, before tieis\std in

the opposition, that the Chinese government decreed anything regarding theisdet baes

sale of the loan portfolio; Plaintiff only indicated that the Chirggseernment decreed that the
asset management companies, including China Orient, purchase the non-performiagfizns
value.SeeP|.s Statement §2. Nor is there anything in the record to suggest that the Chinese
government—or anything in Chinese lawleereed a certain cost basis in the-performing

loans acquired. In any event, even if Chinese law had spoken to the cost basis for the plurposes
Chinese tax law, such a decree would not determine the application of U.S. tSrdaRiggs

Nat. Corp 163 F.3d at 1369. Accordingly, whether or not the Chinese government addhessed

cost basis for the loan portfolio is not a material fact for the purposes of the permdiogsm
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Having determined that Plaintiff has not identified any genuine issuaatefial fact that
would preclude the entry of summary judgment for Defendant with respectdppheation of
section 482, the Court turns to the other reasons that Plaintiff offers in opposing summary
judgment—which are largely resolved by the Cdsidiscussions abovelaintiff next argues
that summary judgment for Defendant is precluded because the section 482 adjustin@ent
FPAA was arbitrary and capricious due to the absence of an explanation faljusthant in
the FPAA.But as explained alve, the evidence, explanations, and methodology in the FPAA are
not subject to scrutiny in thide novgproceedingPlaintiff thenargues that the U.S. tax code
does not apply to the Chinese entities tiradthe IRS may not infringe on Chinese sovereignt
by applying the proposed adjustment. Defendant responds that China Orient volentaridyg
theU.S. tax system when it entered into arrangements with Roy Hahn, Auststrhent Fund,
and other related entitieShe Court need not address the nature of China Orient’s relationship to
the U.S. tax system, because the IRS is not levying any tax burden on the Chitiese thet
IRS is simply determininthe tax implications of arrangements between foreign entities on
Austin Investment Fund, an entityaths certainlysubject to U.S. tax law. Moreover, section 482
explicitly specifies that it is applicable to entitiaghetheror not organized in the United
States) 26 U.S.C. § 482, and the section applies to entities whether or not they are subject to
U.S. taxes, Treas. Reg. 8 1.4B2{3). The IRSs actiondoes not impinge o@hinese
sovereignty and is well within the authority accorded to thefR&e Riggs Na€Corp, 163 F.3d

at 1369. Next, Plaintiff invokes the act of state doctrine, but the Court concluded above that the

10 The Court notes that Plaintifclaim that applying section 482 to the transactions in question
would infringe on Chinese sovereignty meonsistent with Plaintifs claims that the Chinese
government does not have the requisite control and ownership of those entitiesytohsatisf
threshold requirements of section 482. Plaintiff cannot have it both ways.
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act of state doctrine is inapplicable in these circumstances and that it doesthetdmplication
of section 482 to transactions among Bank of China, China Orient, and Aestin Plaintiff
argues that the United States may not rely on the testimony of Roy Hahn apd3rbvies in
support of itscrossmotion forpartialsummary judgment; but the Court explained above why the
testimony can serve as the basis for Deferislambtion because Defendant could present that
evidence in admissible form at trial. Finally, to the extentRtaintiff relies on his own motion
for partial summary judgment in opposing Defendacitbssmotion for partial summary
judgment, the Court explained above why Plairgiffiotion fails as a matter of law. For those
same reasons, Plaintiff cannot rely on the arguments in support of that motion in opposing
Defendants crossmotion for partial summary judgment.

* * *

In sum, al of Plaintiff's arguments opposing Defendant’s motiongartialsummary
judgment are unavailing. The Court concludes that thieseo genuine issuesf material fact
with respect to the entry of partial summary judgment for Defendlaet Court conclues that
the arms length price for the portfolio of loans acquired by China Orient is no more than $21
million. As explainedere in light of that conclusion, the Court sustathe IRSs disallowance
of Austin's losses in the FPAA for tax years 2003 and 26®4he grounds dheapplication of
section 482.

In December 2001, Austin received a 23% interest in the Yuanjiang porbelits
Statement of Materidtactsf128, 31;see alsdVarch 19, 2015, Hahn Decl. { 17, ECF No. 114-3
(submitted in support of Plainti’'motion for partial summary judgmenthe face value of the
23% share was approximately $43 million, 23% of the face value of the entire $20 milli

portfolio. Def.’s Statement of Material Facts8%. The face value of the portfolio in December
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2001 was not materially different from the face value of the portfolio when ChieatOri

acquired it from Bank of Chindd. 1 32.For Austiris share, Roy Hahn paid Chinaiént
approximately $4.8 million, or 10% of the $48 million face valde 33.Before December

2002, Austirs share of the portfolio was reduced from 23% to 19.24% by selling approximately
3.76% to other funddd. 1 34. Accordingly, Austiis carryoverbasisin its share of the portfolio

was 19.24% of the $21 million purchase price, which is approximately $4 niitlldnFor tax

years 2002 through 2004, Austin claimed losses attributable to the portfolio in the amount of $33
million for 2002; $1,989,922 for 2003; and $2,169,266 for 2004 39. The 2002 loss

reflected a bad debt deduction, while the loses for 2003 anda@p@4r to reflect the difference
between Austiis share of the amounts collected on loans in the portfolidhemlrported face
value of those loangd. 1 40. Plaintiff has not disputed any of these facts.

Because Austis basis in its share of the loan portfolio was no more than $4 million, the
$33 million bad debt deduction in 2002 wholly exhausted the losses available from this portfolio.
Therefore, no losses or deductions were available for 2003 or for 2004. On these grounds, the
Court sustains the IRStiisallowance of losseend deductions attributable to the Yuanjiang

portfolio for 2003 and 2004.

I[V. CONCLUSION
For the foregoing reasons, the CADENIES Plaintiffs [114] Motion for Partial
Summary Judgment and GRANTS [118]/[119] Defenda@tossMotion for Partial Summary

Judgment. The Court sustains the IRS’s disallowance of Asistaimed deductions and kess

11 As explained above, the Court assumes, only for the purposes of this motion, that it was prope
for Austin to have a carryover basis based on “contributiosn China Orient in the first
place.
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attributable to the Yuanjiang portfolio for 2003 and for 2004 on the basis of the application of
section 482 to the transaction between Bank of China and China Orient.

An appropriate Order accompanies this Memorandum Opinion.

Dated:November 19, 2015
/sl
COLLEEN KOLLAR-KOTELLY
United States District Judge
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