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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CENTER FOR BIOLOGICAL
DIVERSITY ,
Paintiff,
V. Civil Action No. 11¢v-2307(RLW)

REBECCA M. BLANK , Acting Secretary,
U.S. Departmentof Commerce,et al.,

Defendans.

MEMORANDUM OPINION

The Center for Biological Diversity (“Centeripitiatedthis actionagainsthe Secretary
of Commercé, the National Oceanic and Atmospheric Administration, and the National Marine
Fisheries Service (“Fisheries Serviaa”“NMFS”), seeking review of a final rulemaking issued
by the Fisheries Servid® modify £veral management measufasthe western Atlantic bluefin
tuna fishery. SeeAtlantic Highly Migratory Species: Adjustments to the Atlantic Bluefin Tuna
General and Harpoon Category Retentipd$ Fed. Reg. 74,003 (Nov. 30, 201fhe( “Final
Rule”). The Center mounts challenges to the Final Rule under the Magi8iswans Fishery
Conservation and Management AcMggnusonStevens Ach, 16 U.S.C. 88 1801et seq, the
Administrative Procedure Act (“APA”), 5 U.S.C. 88 70%f. seq. and the National
Environmental Policy Act ("NEPA”), 42 U.S.C. 88 43t seq. This matter iresentlybefore
the Court on the parties’ creasotions for summary judgment. (Dkt. Nos. 16, 23). Upon
careful consideration of the parties’ briefing aadhoroughreview of the Administrative

Record, the Court concludes, for the reasons set forth herein, that the Center's Motion for

! The Center originally sued former Secretary John E. Bryson, but Acting&gdéank

is substituted as the named defendant under Federal Rule of Civil Procedure 25(d).
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Summary Judgmenwill be DENIED, and that the Defendants’ Creglotion for Summary

Judgmentvill be GRANTED.

BACKGROUND

Atlantic bluefin tunaare higlly migratory fish that range across most of the North
Atlantic Ocean and its adjacent sed@luefin tuna have a lifespan of about 40 yearew to
more than ten feet in lengtland can weigh up to 1,500 poundsThe global bluefin tuna
population is comprised ofwo distinct stock categories-(1) the Eastern Atlantic and
Mediterranean population, whigpansfrom Norwayto Africa and into the Mediterrane&g®eg
and (2) the Western Atlantic population, whispansfrom Newfoundland to thesulf of
Mexico—although the two stocks are known to mix to some extent.

In the United State€Congress regulates tltemmercialbluefin tunafishery through a
patchwork of statutory and regulatdiaws administered by the Fisheries Service, pursuant to
authoritydelegatedy the Secretary of Commerc®resently, lie Fisheries Servicmanages the
bluefin tuna fisheryn accordance witthe 2006 Consolidated Atlantic Highly Migratory Species
Fishery Management Plan (2006 HMS FMP”), 71 Fed. Reg. 58,058 (Oct. 2, 2006), which
cortains a wide range of management and allocation measnobsding annual quota and
subquotdimits, permit requirements for commercial fishetimje and area closwsalelineating
fishing seasonglaily retention limitdor most categoriesf fishermen and more.

Through this action, the Center seeks review of the Fisheries Servreeent

modification to some of these management measures. Notlabl¥inal Rule at issue in this

2 As set forth in the Administrative Record, the full extent of mixing between the two

stocks is currently unknown, although the isswed the extent of bluefin tuna’s ability to
migrate across the ocean more generatlgmainsthe subjecof significant research and study.
(SeeAdministrative Record @AR”), H6 at 82; AR, H8 at 6, 11, 14)The Court also notes that
bluefintuna are sometimes referred to throughout the Administrative Record, and, consequently
some places in this opinion, as “BFT.”



ca® didnot change the annual quata subquotdimits for the U.S. bluefin tuna fisheryl'hose

limits were modified by an earlier rulemaking, whereby the Fisheriesc8eadjusted the overall
U.S. quota limit to conform to recommendations of the International Commission for the
Conservation of Atlantic Tunas, and adjusted the subquota limits for each fishegprga
Atlantic Bluefin Tuna Quotas and Atlantic Tuna Fisheries Management Mea36régd. Reg.
39,019 (Ju 5, 2011). Instead the Final Rule made adjustments deveral effort-control
management measuris the fishery (1) an increase to the “General” category maxmdaily
retention limit; (2) arextension of the “General” category fishing season; and (3) an increase to
the “Harpoon” category daily incidental retention limiEhese threechanges which are

discussed in greater detail beldarm the basis for the Center’s challenges in this case.

A. Statutory and Regulatory Framework

1. The Magnuson-Stevens Act

Congress passethe MagnusonStevens Actto establish a national program for the
congervation and management thfe Nation’sfishery resources. Congress believed that the
implementation of such a program was needed “to prevent overfishing, to rebuild hecerfis
stocks, to insure conservation, to facilitate kbegn protection of essential fish habitats, and to
realize the full potential of the Nation’s fishery resources.” 16 U.S.G808(a)(6). In turn,
Congress empoweretde Secretary of Commerce with “authority to create national programs for
the conservation and management of fishery resourégs.”W Fish Co. v. Fox931 F.2d 1556,
1557 (D.C. Cir. 1991);see also Kramer v. Mosbache878 F.2d 134, 135 (4th Cir. 1989)
(explaining thathe Secretaryholds “broad authority to manage and conserve coastal fisheries”).

Under theMagnusonStevens Acteightregional ouncils are chaeg with drafting and

preparing fishery management plaris 16 U.S.C. 8 1852(h)that must set out measures



“necessary and appropriate for the conservation and management of the fsheyent
overfishing and rebuild overfished stocks, and to protect, restore, and promote thernong
health and stability of the fishery.ld. § 1853(a){)(A).® Acting throughthe Fisheries Service
the Secretary then reviewlse plansand their implementing regulations for compliance with the
Act, solicits public comment, and publishes final regulations in the Federal Regidte§
1854(a)(1), (b)(1).Final implementing regulations, once promulgated by the Secretary,Hsave t
full force and effect of lawSee generallyd. 88 1854, 1855.

All fishery management plansalong with any regulations implementing thgsans—
must be consistent witten “National Standards” set forth in tiMagnusonStevens Act Id. §
1851(a). At issue in this case are two of these standards:

(1) Conservation and managememeasures shall prevent overfishing while

achieving, on a continuing basis, the optimum Yiéldm each fshery for the
United States fishing industry

(2) Conservation and management measures shall be based upon the best
sdentific information available.

3 Under the statute “overfishing” means“a rate or levelof fishing mortality that

jeopardizes th capacity of a fishery tproduce the maximum sustainable yield on a continuing
basis.” 16 U.S.C. § 1802(34). A stock is considered “overfished” when “its biomass has
declined below a level that jeopardizes the capacity of the stock or stock complex tceproduc
MSY on a continuingpasis.” 50 C.F.R. 8§ 600.310(e)(2)(i)(E). “Maximum sustainable yield”
(“MSY”) is defined as “the largest losigrm average catch or yield that can be taken from a
stock or stock complex under prevailing ecological, environmental conditions andy fisher
technological characteristics (e.g., gear sensitivity), and the disttbof catch among fleets.”

Id. 8 600.310(e)(1)(i). In other words, MSY is, theoretically, the largest catch thate dakdm

from a species’ stock over an indefinite period.

4 “Optimum yield” isdefined asthe amount of fish whick- (A) will provide the greatest

overall benefit to the Nation, particularly with respect to food production aneatemal
opportunities, and taking into account the protection of marine ecosystems; (B) rfptesa
the basis of the maximum sustainable yield from the fishery, as reduced bslearant social,
economic, or ecological factor; and (C) in the case of an overfished fishemdes for
rebuilding to a level consistent with producing tmaximum sustainable yield in such fishéry.
16 U.S.C. § 1802(33).



Id. § 1851(a)(1), (2§. Along with these National Standards, several other provisions of the Act
are relevant to thisnatter First, when a fishery is identified as “overfisheds here,the
Secretary must take action‘®nd overfishing in the fishery and to implement conservation and
management measures to rebuild affected stocks of fikh.§ 1854(e)(2). The “rebuilding”
period generally should not excetzh years, except where “management measures under an
international agreement in which the United Statedigyaates dictate otherwise.” 1d. §
1854(e)(4)(A)(i)). Second,‘with respect to a highly migratory species for which the United
States is authorized to harvest an allocation, quota, or at a fishing mortalityrieleela relevant
international fishery agreementtuch as bluefin tuna, the Actrects that the Secretary shall
“provide fishing vessels of the United States with a reasonable opportunity to halest s

allocation, quota, or at such fishing mortality leveld: § 1854(g)(1)(D).

2. The Atlantic Tunas Convention Act

Along with the Magnusoistevens Act, the Atlantic Tunas Convention Act (“ATCA")
provides the Secretary with additional authority to promulgate conservation andemamnag
programs for tuna fisheries.Congress enacted the ATCA as domestieatlglementing
legislation for the International Convention for the Conservation of Atlantic Turmes (t
“Convention”), 20 U.S.T. 2887, T.LLA.S. 6767 (1969%eeS. Rep. No. 94269, reprinted in
1975 U.S.C.C.A.N. 742, 745 (explaining that the ATCA was “needed to provide an overall

conservation program, agreed to on an international basis, for the conservation of the highly

> In its Complaint, the Center alsmsserted a challenge under National Standard Nine,

(Dkt. No. 1 (“Compl.”) at 1Y 8®1), which dictates thatany conservation and management
measures shdlminimize bycatch” and the “mortality of such bycatch.” 16 U.S.C. § 1851(a)(9).
But because the Centexilf to press this claim whatsoever throagly ofits summary judgment
briefing, the Court finds thait has abandoned any clainmder National Standard Nine.See,
e.g, Hainey v. Dep't of Interigr--- F. Supp. 2d--, 2013 WL 659090, at *8 n.8 (D.D.C. Feb. 25,
2013);Marinette Marine v. U.S. Coast Guarél73 F. Supp. 1, 4 n.7 (D.D.C. 1997).
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migratory tunas, and to carry out U.S. responsibilities under the Convention”)Cofvention
established the International Commission for the Conservation of Atl@datias (“ICCAT"),
and ICCAT"“on the basis of scientific evidence make[s] recommendations designed to maintai
the populations of tuna and tuiie fishes that may be taken in the ®@ention area at levels
which will permit the maximum sustainable catclCbnvention, &T. VIIl, 8§1(a). To this end
ICCAT establishes éotal alowable catci (“TAC”) for western Atlantic bluefin tung and a
portion of that stock ithenallocated tohe United StatesUnder the ATCA, thé&ecretary may
not promulgate any regulations that “may have the effect of increasing orasiagreany
allocation or quota of fish or fishing mortality level to the United States ddgoepursuant to a
recommendatiof [ICCAT].” 16 U.S.C. 8 971d(c)(3K). Otherwise any regulations issued
under the ATCA “shall, to the extent practicable, be consistent with fisherggearent plans

prepared and implemented under [the Magnustawvens Act].”1d. § 971d(c)(1)(C).

3. The National Environment Policy Act

NEPA is designed td‘promote efforts which will prevent or eliminate damage to the
environment and biosphere.” 42 U.S.C. § 43ZIo achieve that goal, Congress directed,
through NEPA, that all federal agencies must prepare an environnmepsaitistatement (“EIS”)
for all “major Federal actions significantly affecting the quality of the huerasironment.” Id.

§ 4332(2)(C);Townof Cave Creek v. FAA25 F.3d 320, 327 (D.C. Cir. 2003). To determine
whether an EIS must bdrafted however, the agency must first prepare an environmental
assessmer(tEA”). 40 C.F.R. 8§ 1501.4(b). The assessment must “[b]riefly provide sufficient
evidence and analysis for determining whether to prepare an [EIS] mdiagiof no significant
impact” Id. 8 1508.9(a)(1)Coal. ;1 Sensible Transp., Ine. Dole 826 F.2d 60, 66 (D.CCir.

1987). The EA must also discuss the need for the proposal, the alternatives to the proposed



action, and the environmental impacts of the proposed action. 40 C.F.R. § 150808¢wing
the completion of the EAIf the agency determinethat the proposed action will have no
significant environmental impactthen the agency preparedirading of no significant impact
(“FONSI"), which completes the NEPA procegghout the need for morecomprehensive EIS

d. 8§ 1501.4(e), 1508.13.

B. Factual and Procedural Background

1. The July 2011 Rule: NMFES’s Adjustments tdBluefin Tuna Quotas

In July 2011, the Fisheries Servimsued a final rule modifying thg.S. commercial
bluefin tuna quotaand subquota$or all commercialfishing categories in the United States.
Atlantic Bluefin Tuna Quotas and Atlantic Tuna Fisheries Management Mea36régd. Reg.
39,019 (July 5, 2011)see alsAAR, G9) While these quotadjustments are not the subject of
the Center'sclaims in this cas€and, indeedany such challenge would nole time-barred
under theapplicableprovisions ¢ the MagnusofStevens Act)the nature of parties’ arguments
calls for abrief summaryof the circumstances surrounding the quota adjustments.

In adjusting the overall U.S. quota lewhlrough this earlier rulethe Fisheries Service
adopted the ICCATecommended quota. (AR, G7; AR, G9). ICCAfuota recommendations
were based on information compilatiroughthe 2010 Report of its Standing Committee on
Research and Statistics (“SCRSH)luding a recent 2010 bluefin tuna stock assessment for both
the eastern and western Atlantic stockAR, H6 at75-99) ICCAT’s proposalswere also
consistentwith its 20year rebuilding planinitially implemented in 199&o rebuild the bluefin
tuna stock to maximum sustainable yield “with at least f0&bability.” (AR, H6 at 83). As
with prior stock assessmentbe managementecommendations the 2010 SCRS Repontere

based on two hypothes concerning future recruitment: a “low recruitment scenario,” pursuant



to which bluefin stock is already rebuilt, and a “high recruitment scenaricstant to which
bluefin stock has “a very low probability” of being rebuiltd..® ICCAT concluded “that there
[was] no strong evidence to favor either the low or high recruitment scenario over thé othe
(AR, G7 at 1). Nevertheless, the SCRS Report indicated that under either redrater@rio, a
total allowable catch of western Atlantic bluefin of 1,800 metric tons “sholda éhe biomass

to continue to increase.” (AR, H6 at 83). In view of the rebuilding program’s objectives,
however, ICCAT adoptednaevenmore conservativapproach, implementing a total allowable
catch of 1,750 metric tons for western Atlantic bluéfinthe 2011 and 2012 fishing yearsSeg

AR, G7).

Thereafter, the United S&s implemented the ICCAfecommended quota, through
which the U.S. was allocated a total base quota of 923.7 metric tons. (AR, G7 at 2; AR, G9 at
3).” In short, the quota level is the total amount of bluefin tuna that the entirety of the
commercial fiskery can collectively harvests€éeDkt. No. 231 (“Defs’ Mem.) at 10), and
within that overallcap each segment or category of the commercial fishery is allocated a
subqguota, e AR, G9 at 23). For 2011 and 2012, the General and Harpoon categories we
allocated 47.1% and 3.9% shares, respectively, of the overall baseline quota. (ARR-B9 a

In addition, the 435.1 metric ton baseline for the General category was further subdivaded int

6 “Recruitment” is the number of fish that enter a certain age claSse Marian

Macpherson& Mariam McCall, Judicial Remedies in Fisheries Litigation: Pros, Cons, and
Prestidigitation 9 OCEAN & COASTAL L.J. 1, 19 n.98 (2003) (“The term ‘recruitment ratefers
to the rate at which additional fish enter the population in question.”).

! Along with the United States, Canada, Japan, the United Kingdisrm-yis Bermuda),

France yis-a-vis St. Pierre et Miquelon), and Mexico are also allocated a portiadheofotal
western Atlantic stock. JeeAR, G7, at 2).

8 As the name implies, the “Harpoon” category consists of fialsng harpoon gear. The

“General” category is comprised of fishermen who principally use otheasfof handgear, such

as rod and reel and handline equipment, to land bluefin tuna. Combined, these two categories
comprise about 50% of the U.S. commercial bluefin tuna fishery. (AR, G%4at Qther
categories include “Angling,” “Purse Seine,” “Longline,” and “Trdighermen. Id.).
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subqguotador the January, Jungugust, September, OctobBlovember, and December time
periods. Id.). With limited exceptions not applicable here, once the quota or subqudtéoteve

a fisheryis reached, or is projected to be reached, the Fisheries Service must clodeetlge fis
and fishing is prohibited until the opening of the next quota or subquota period. 50 C.F.R. 8
635.28(a)(1). The final rule implementing these quota levels was published on July 5, 2011.
(SeeAR, G9).

2. The Final Rule: NMES’s Adjustments to General and Harpoon Category
Retention Limits and Extension of the General Category Season

Along with and in addition to quota levels, the Fisheries Service manages the tinefi
fishery through a variety of other management measw@setimes aferred to as “effort
controls.” For example, the Fisheries Service requires commercial fishers to obtainrggerop
licenses and pernsitwhich limit who can catch bluefinSee50 C.F.R. § 635.4. The Fisheries
Service sets fishing seasons and isst@sumes offisheries which controls when (and, in some
cases, where) bluefin tuna are landdd. § 635.28. Further, and particularly relevant to this
case, the Fisheries Services imposes retention limits for different dfisfategories which
restrictthe number of bluefin tuna that can be landed and retained during a single fishing trip.
Id. 8 635.23. The Fisheries Service also retains the ability to modify or adjust manys# the
management measures appropriate, durine course of each fishgrseasonld. § 635.34.

Through this lawsuit, the Center challenges Hisheries Service modification of
several of these other measureblore specifically, the Fisheries Servigaplemented three
changes tats bluefin tunaeffort controlsthrough the Final Rule(1) increasing the General
category daily‘retention limit; (2) extendingthe General category fishing season to remain
open until the January subquota is reached, or until the end of March, whichever od@urs ear

and (3) increasing the Harpoon category daily incidéngéntion limit? (SeeAR, E13).
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First, the Final Rule modified the General category maximum possible dtahtion
limit.® (AR, E13 at 2). As explained by the Fisheries Service:

Effort controls, such as daily retention limits . . . are meant to maximize the

opportunity for catching the quota and achieving biological, social, and economic

benefits while balancing relative costs and negammacts For examplecertain

effort cortrols might provide more flexibility for the fishery by increasing

retention limits when fish are known to be available on the fishing grounds in

certain areas, and then reducing limits at other times so that limited quota may be
available to other areas @ther times.

(AR, A9 at 2). Under prior regulations, the default daily retention limit for Gematalgory
fishermen was one fish per vessel, although the Fisheries Service retainedittheabcrease

or decrease that limit, from as low as zero to a maximum of three fish per véd3elSich in
season changes are based on a variety of factors set forth in the reguldtidesigaed to
ensure careful and judicious management of the fisheBee 50 C.F.R. 8§ 635.27(a)(8)
(summarizing criteaa). Through the Final Rule, the Fisheries Service increased the maximum
possibledaily retention limit to five fish per vesseljth the intent of “increas[ing] opportunities

to harvest the General category quota.” (AR, A9-3f 2R, E13 at 2).

Second, the Final Rule authorized eéxpansion of the General category fishing season
for theJanuary subquota, whick allotedapproximately 5.3% of the total General category base
subquota (AR, E13 at 2; AR, G9 at 3 (allocating 23.1 out of 435.1 metric tons to the January
subquota)). Under prior regulations, the January subquota season closed at the end of January,
regardless of whether the subquataounthad been fully harvested. (AR, A9 at 3). Through
the proposed rule, the Fisheries Service @mpiated allowing the General category season to

remain open until the January subquota of bluefas fully harvested. In other words, the

o The term “daily retention limit” is somewhat ofmaisnomer. In practice, the retention

limit governs the maximum number of bluefin that can be landed or retained during a single
fishing trip, regardless of its lengthSee50 C.F.R. § 635.23(a)(3) (“Regardless of the length of

a trip, no more than a single day's retention limit of large medium or giant BFT may b
possessed or retained aboard a vessel that has a General category Atlantic Tinhgs per

10



General category season would close when the full January subquota was reaohekllagr
31st, whichevecamefirst. (Id.). Based on feedback received during the notice and comment
process, however, the Fisheriesv&=e abbrelated this potential extensiothrough the Final
Rule, the General category season was adjusted such that it would remain opbe datilatry
subquota was reached, or until March 31st, whiche@emnesfirst. (AR, E13 at 2). In
considering this actiorthe Fisheries Service explained that the change “may result in a shift in
BFT landings, both temporally (to later in the season) and geographically to ttre ([Saubff

the South Atlantic states of North Carolina, South Carolina, Georgia, and the Hasid@oast).
However, the number dBFT harvested from the large medium and giant size classes would
remain consistent with the leveld 8FT mortality used in the stock assessment.ld.)(
Moreover, the Fisheries Service predicted that, practically spedkhg, action effectively
would lengthen the General category season by a few weeks.” (AR, A9 kit #ct, for the
January 202 fishing subquota periadthe Fisheries Service closed the General category fishery
on January 22, 2012. (AR, S19).

Third, the Final Rule increased the Harpoon category dailg@mtal retention limit from
two to four fish per vessel.(AR, E13 at2). This action was intended to “provide Harpoon
category vessels a reasonable opportunity to harvest the allocafembhl@ategory quota in its
designated time frame and convert dead discards to landings.”AGAR 4).

Notably, the Fisheries Seopa issued the proposed rule on November 992Which
meant that the original comment period ran through December 2B, 2(Bee AR, A9).
However, in order to provide additional opportunities for the public and other interested partie
to comment on theroposed rule, the Fisheries Service subsequently extended the comment

period through March 31, 2010.S€eAR, B3). The Fisheries Service thgmostponed the

11



implementation of the Final Rule pending two further developments: (1) the completion of the
2010 SCRS stock assessment, discussed above; and (2) a final determinatiorishehes
Service on a petition to list Atlantic bluefin tuna as endangered or threatened heder t
Endangered Species Act. (AR, E13 at 1). With respect to the latter, leei€ssServicessued
its listing determination on June 1, 2011, and found that bluefin did not merit listing as
“endangered or threatened, although the Fisheries Seld@ed bluefin tuna to its “Species of
Concern” list. (AR, H8 at 13-15).

Ultimatdy, the Final Rule was published on November 30, 2011, and the Center initiated

this action one month later, on December 30, 2011.

ANALYSIS
A. Standard of Review

Regulations promulgated under the MagnuStevens Act are subject to review pursuant
to Sectim 706(2) of the APA. 16 U.S.C. § 1855(f)(Dreana, Inc. v. Lockeé70 F.3d 1238
(D.C. Cir. 2011);C & W Fish Co, 931 F.2d at 1562 Under the APA, a court must set aside
agency action as unlawful if it is “arbitrary, capricious, an abuse of dscyetr otherwise not
in accordance with law.” 5 U.S.C. § 706(2). The “arbitrary and capricious” standeedi@f
is a narrow one, antlis well established th&a court is not to substitute its judgment for that of
the agency.” Motor Vehicle Mfrs. Ass’'n v. State Farm Mut. Auto. Ins., @63 U.S. 29, 43
(1983). TheCourt must be satisfied that the agency “examine[d] the relevant data and
articulate[d] a satisfactory explanation for its action including iamak connection between the

facts found and the choice madeld.; Nat'l Ass’'n of Home Builders v. EPA82 F.3d 1032,

10 The Act requires that any action seekjudicial review under the Magnus&tevens Act

must be filed within 30 days after the challenged regulation is promulgaté@ a@hallenged
action is published in the Federal Register. 16 U.S.C. § 1855(f)(1).
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1036 (D.C. Cir. 2012). While a reviewing court must cart@du“searching and careful” review,
the agency’s action remains “entitled to a presumption of regula@yizens to Preserve
Overton Park, Inc. v. VolpelO1 U.S. 402, 415 (1971), and t@eurt “will not second guess an
agency decision or question whet the decision made was the best ole& W Fish Co, 931
F.2d at 1565. More specifically, in reviewing challenges under the Magi8isuans Actthe
Court’s “task is not to reviewe novovhether the [regulation] complies with” the Act’s National
Standards, “but to determine whether the Secretary’s conclusion that the standards have bee
satisfied is rational and supported by the recoid.”at 1562;Blue Ocean Inst. v. Gutierrez85
F. Supp. 2d 36, 41 (D.D.C. 2008). Indeed, “[jjudicial review of agency action under the
[MagnusonStevens Act] is especially deferentialN.C. Fisheries Ass’n, Inc. v. Gutierrex18
F. Supp. 2d 62, 79 (D.D.C. 2007) (citidjiance Against IFQs v. Browr84 F.3d 343, 345 (9th
Cir. 1996));Nat’l Fisheries Inst., Incv. Mosbacher732 F. Supp. 210, 223 (D.D.C. 1990i {5

. . especially appropriate for the Court to defer to the expertise and experienbesef
individuals and entities-the Secretary, the Councils, and their adgsevhom the Act charges
with making difficult policy judgments and choosing appropriate conservation and management

measures based on their evaluations of the relevant quantitative and qualitaings)fac

B. Article lll Standing

Before turning to the merits of the Center’s challengethe Final Rule, the Court first
dispatches witta threshold argument advanced by the Fisheries Seritiat the Center lacks
standing to pursue its claims in the first place.

“Standingto sue is a threshold questionPund for Animals, Inc. vKkempthorne 472
F.3d 872, 876 (D.C. Cir. 2006) The doctrine of standing derives from Article Il of the

Constitution, which “confines the federal courts to adjudicating actuas @asecontroversies.”
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Allen v. Wright 468 U.S. 737, 750 (1984). To satisfy the “irreducible constitutional minimum of
standing” under Article Ill, a party must show: (1) that it has suffered garyiin fact—an
actual or imminent invasion of a legalbyotected, concrete, and particularized interest; (2) a
causal connectiobetween the alleged injury and the defendant’s conduct at issue; and (3) that it
is “likely,” not “speculative,” that the injury “will be redressed by a favogatécision.” Lujan

v. Defenders of Wildlife504 U.S. 555, 560 (1992). “This triad . . nsbtutes the core of Article

lI's caseor-controversy requirement, and the party invoking federal jurisdiction bears the
burden of establishing its existenceSteel Co. v. Citizens for a Better En23 U.S. 83, 103

04 (1998). To establish standiagthe summary judgment stageparty “cannot rest on ‘mere
allegations’ but must establish each element of standing by putting forth fspieats.”
Dominguezv. UAL Corp, 666 F.3d1359, 1362(D.C. Cir. 2012)(quoting Lujan, 504 U.S. at
561).

In this case, the Centassertghat its members’ “recreational, aesthetic, and professional
interests in the bluefin tuna” will be jeopardized by the Final Rule bechose the Center’'s
perspective, the measur@sactedhrough the Final Rule increase overfishing and jeopardize the
sustainability of the bluefin tuna populatiorfDkt. No. 25 (‘Pl.’'s Opp’'n”) at 7). The Center
submitted affidavits from some of its members in support of this the(@geDkt. No. 162
(“Galvin Decl.”) at § 12 (“[T]he Center for Biological Diversity and its membiege interests
which would be adversely affected and harmed by continued overfishing of bluefin hader t
unlawful regulations promulgated by the Defendants.”); Dkt. Na3 {&<eats Decl.”) at 15 (“I

believe that the Fisheries Service’s final rule, by allowing expandedishieg of the species,

14



fails to protect the species and ensure that it does not go extintt.i)s well settled that “the

desire to use or observe an animal species, even for purely esthetic purposdsniably a
cognizable interest for purposes of standing.ujan, 504 U.S. at 56B3; see also Japan
Whaling Ass’'n v. Am. Cetacean Socly8 U.S. 221, ABn.4 (1986);Humane Soc’y of U.S. v.
Hodel 840 F.2d 45, 52 (D.C. Cir. 1988). Inasmuch as the Center credibly contends that those
interests will be impairetbecause of the measures implemented throughritted Rule—i.e.,

that, in its view, more bluefin tuna will be killed because of the Fish&ervice’'s changes in

effort controls— the Court finds that the Center has articulatedactionable injurgufficient to
establishstanding.

The Fisheries Service argues otherwise, insisting that the CentertBngtaheory is
“based on a false premnaeis (Defs! Mem. at 20). Inits view, the Final Rule will notause
increased fishingpecausehe quota and subquota levelsrenot impacted by th&inal Rule—
the quotalevels remained unchangedoth before and after thiéinal Rule was promulgated.
Because U.S. fisherman can continue to catch bluefin tuna “up to the adtatiiished limit,”
the Fisheries Service posits, fientercannot demonstrate that the measatassue in this case
will result in a decrease in the bluetitna population or otherwise jeopardize the bluefin tuna
stock. (d.). While true that the Final Rule did not make any changes to tpwais—a point
the Center rightly concedeghis does not rule out the possibility that the measures implemented
through the Final Rule might nevertheless cause an increase in fishing effort aadnahiuefin

tuna mortality within the bounds of that overall quota. Indeed, the Final Rule itself expressly

1 The Fisheries Service attacks the Center’'s reliance on Mr. Keats' declaiatio

particular, arguing that hattests to“unauthorized” and illegal activity in “hardrangling” a

bluefin tuna off the coast of Cape Cod, Massachusetts. (Defs.” Mem. at 20 ot urposes

of this decision, however, the Court need not and does not express any opinion as to the legality
of the activities recounted in Mr. Keats declaration.
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states that its purpose to “enable more thorough utilizatiari the available U.S. BFT quqgta
(AR, E13 at 1), particularly given that the General and Harpoon categories onlg lande
average of 77% and 68% of their quotaspectivelyin the three years preceding the passage of
the Final Rule, (AR, E13, at 2)Even if themodified effort controls implemented in the Final
Rule only result in a 1% increase in bluefin landjmgsre bluefin tuna will have been caught
because of the Final Rule. Whether or not gassibility runsafoul of the Magnuscstevens
Act by failing to prevent “overfishing” within the meaning of the staista separate question,
and one that bears on the merits of the Center’s challenges. But therein lies themidemn
with the Fisheries Service’s standing arguments bound up in the merits of this case, and the
Court cannot wade into those watatghis stage City of Waukesha v. ER820 F.3d 228, 235
(D.C. Cir. 2003) (“[I] n reviewing the standing question, the court must be careful not to decide
the questions othe merits for or against the plaintiff, and must therefore assume that on the
merits the plaintiffs woulde successful in their claims.”fla. Audubon Sog v. Bentsen94
F.3d 658, 665 (D.C. Cir. 1996)J[W] e assume for purposes of standing thatppellant will
ultimately receive the relief sought Thus,at least for purposes of standing, the Court must
assume that the claimed increase in fishing effort will result in greatendisnortality, and as a
result, the Center has establislieel rejuisite njury-in-fact to satisfy Article Il1.

The same is true with respect to the Center's abilitymieet the causation and
redressability prongs of the standing analydibe Center has explained how daimed injury
is “fairly traceable” to the Final Rule at issugndthat it is “likely, as opposed to merely
speculative,” that its claimed injury would be redressed by a favorabkatefrom this Court
Lujan, 504 U.S. at 561Friends of the Earth, Inc. v. Laidlaignvtl. Servs.528 U.S. 167180-81

(2000). According to the Center, the increased fishing effort and bluefin myrislihe result of
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the modified management measures implemented through the Final Rule, and, if thee@®urt w
to invalidate the Final Rule, those impacts would bHifiead. The Fisheries Service’s only
arguments to the contrary are premised on the same misplaced-thieatryhe Final Rule does

not actually result in increased fishifmpcause the overall quota limitations have remained
constant The Court disagrees that those arguments undermine the Center’'s standing for the
reasons statedTo reiterate, however, whether or not the Center’s allegations establish that the
Fisheries Service failed to prevent overfishisgnother matter entirely that the Court adskess

below in analyzing the substantive merit of the Center’s claims.

In short,the Center possesses Atrticle Il standing to proceed with its cfaims.

C. Subject Matter Jurisdiction

Relatedly, the Fisheries Service also argues that the Court lacks suoigéer
jurisdiction to hear the Center’s clasrbecausgin its view, this lawsuits essentially a challenge
to the Fisheries Servicetserall management plan fidwre bluefin fisheryand, in particular, the
July 2011 rulemaking that implemented the ICG®Tommended quota.Défs.” Mem.at 24
28). Because those regulations were enacted as part of earlier rulemakirkgshénes Service
maintains, the Center's claims aréme-barrel under the MagnuseBtevens Agct which
generallyrequireschallenges under the Act to be brought “within 30 days after the date on which
the regulations are promulgatédl6 U.S.C. § 1855(f)(1)This time limit has been construed as

jurisdictional. See e.g, Norbid Fisheries v. Nat'| Marine Fisheries Serntl12 F.3d 414, 416

12 The Fisheries Service does not challetige Center’'s ability to assert organizatb

standing on behalf of its members. The Court therefore does not dwell on this issue, 9ut note
that it has satisfied itself that the Center meets the applicable test for orgaalzstaoning, in

that: “(a) its members would otherwise have stantbngue in their own right; (b) the interests it
seeks to protect are germane to the organization’s purpose; and (c) neither tlasstated nor

the relief requested requires the participation of individual members inviiseild Humane

Soc'y, 840 F.2d at 53.

17



(9th Cir. 1997) (“[Section] 1855(f)(1) deprives the district court of jurisdictehdar an attack
on the regulations if review isot sought within 30 days of their promulgatijgnKramer, 878
F.2d at 137 (similar).The Fisheries Service’'s concerns are not altogether misplaced, and the
Court agrees that many of the Center’'s arguments seem an effadtstrap challenges to the
bluefin quota limitontoits argumentagainst the Final RuleBut to the extent that the Fisheries
Service is arguing that the Center's challenge is untimely because it “irapliaaeasures
passed through an earlier rulemaking, this theory sweeps too broadly. According émtiie C
its claims ardocused on “the Final Rule regarding retention limits and fishing seasongf¢re. e
controls),”(Pl.’s Opp’n at 12), and there is no dispute that Center timely initiated this action
to challenge the Final Rule and the effort control measures imptechéherein. The Court is
mindful of the jurisdictional boundaries of the Center's claims in this case arftheits
review accordingly. But contrary to the Fisheries Service’s contentitve, €enter’'s case was

timely filed under 8§ 1855(f)(1), and the Court has jurisdiction over this action.

D. The Final Rule’s Compliance With TheMagnuson-Stevens Act

1. National Standard One

The Centerfirst assertsthat the Final Rule violates National Standaf@ne of the
MagnusonStevens Actwhich mandates thdishery management plaa—as well as rgulations
promulgated to implementishery managemenplars—'shall prevent overfishingwhile
achieving, on a continuing basis, the optimum vyield from each fishery for the Unitied Sta
fishing industry.” 16 U.S.C. 8§ 1851(&)((emphasis added)The Centearguesthatthe Final
Rule “flouts” National Standard One’s directive to prevent overfishing because, in the Center’s
view, “the Final Rule increasedishing for an overfished speciesurrently subject to

overfishing! (Dkt. No. 161 (“Pl.’'s Mem?”) at 7-8). According to the Center, the Fisheries
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Service failed to “explain how the Final Rule minimizes overfishing” and “dfutjgts statutory
duty . . . by simply assuming that the international [ICCAT] quota will prevenfiskierg and
insure rebuilding of the stock.” Id; at 8, 10). In fact, from the Center's perspective, the
Fisheries Service failed to even “evaluate whether the measure preventshowgrbr conduct
any meaningful analysis on this pointthe first pace. (d. at 8).

The Fishems Service maintains otherwise. It insists that the Final Rule prevents
overfishing precisely because it conforms to the ICC#building pogram and is fully
consistent with the ICCATecommendd quota. Pefs.” Mem.at 28). The FisheriesService
emphasizes that the measures implemented by the FinahRudgl discrete, incrementaffort

controls used to managke bluefin tuna fishery, which only impaattien and where bluefin

tuna mortality occurs, and Janot inaease the total amount allowed to be harvesteld.”af 29
(quoting AR, E7 at ) (emphasis in original) It explains that[t] he challenged rule gives
NMFS management flexibility to improve distribution of the ICGACommended quota across
geographicareas and time periodsbut does not increase overall fishing effort or mortality.
(Id.). By contrast the Fisheries Service stressgsst a few months prior to issuirige Final
Rule, it did adjustthe overallU.S. bluefin quotahroughan earlier rulemakingnd, in so doing,
specifically concluded thats adoption of the ICCAFecommended quota levelas consistent
with National Standard One’s directive to prevent overfishing.). (Becausdghe Final Rule did
not increase this overall quota level, but simply adjuteskeffort controlmeasuresvithin that
guotalimit—and, even then, only as applied ttinaited percentage of the commercial bluefin
industry—the Fisheries Service contends that it reasonably and rationally oetdrthese

changedo befully consistent with its obligation to prevent overfishing. On balance, the Court
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concludes that the Administrative Record rationally supports thehefies Service’'s
determination

To begin with, the Center’assertionthat the Fsheries Service did not even evaluate
whether the Final Rule prevents overfishiaggompletely belied by the Administrative Record.
The Administrative Record is replete with examples of the Fisheries Sercmessderation
about whether thenodificatiors prevented overfishing and were consistent with the overall
rebuilding program for bluefin tuna. First, the summary of the proposed rule, published in
November 2009, explained that theodificationswere designed “to enable more thorough
utilization of he available U.S. BFT quotahile ending BFT overfishingebuilding the BFT
stock by 2019and minimizing bycatch mortality to the extent practicable.” ,(AR at 1)
(emphasis added). The proposed rule went on to explain that “NMFS prabissastion to
increase fishing opportunities for BFT within the existing U.S. quota .These three effort
controlling actions would affect only when and where BFT mortality occurs, and not the
magnitude’ (AR, A9 at 2) (emphasis added)Thus, in the Fiseries Service’s estimation, “[a]s
long as the U.S. quofavas] not exceeded and there is no significant change in the selectivity of
the fisheriesthe proposed actions would not be expected to impact the rebuilding prbgram
(1d.) (emphasis added}. Subsequently, in an internal “Issues Advisory Memorandum” prepared
in October 2011, the Fisheries Service considered and addressed whether the pitpuges!

would contribute to overfishing or otherwise jeopardize the rebuilding program, expiaining

13 The Centerattacksthe Fisheries Service reliance on these statemenizart, because

they werereputedly‘dropped” from the text of the Final Rule. (Pl.’'s Mem. at 8). This argument

is unavailing. Not only does the Center overlook the fhet the Final Rule expressly
incorporated the preamble and background discussions from the proposed rule, (AR, E13 at 1),
but it also presupposes that, because these factors were not explicitlyls@t fmecisely the

same manner in the Final Ruleaththey were not reasonably examined and evaluated by the
Fisheries Service during the notice and comment rulemaking process. Thidhes laot.t
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This action may be controversial with some environmental groups, because they
may perceive that it would increase BFT mortality. However, this rulemaking is
consistentwith ICCAT recommendations, including the recommendation by
ICCAT concerning the western Atitic bluefin tuna rebuilding program (Rec.
10-03), which is based on total allowable catch (in weight) and assumes that the
pattern of fishing mortality (e.g., fish caught at each age) will not change
dramatically. This rule would provide flexibility taffect onlywhenand where

BFT mortality occurs, and not the magnitude of mortality.

(AR, E1 at 3 (emphasis in original) This same determination is contained in an internal
“Decision Memorandum” prepared by the Fisheries Semiddovember 2011. (AR, E7 at 1

(“This rule would provide flexibility to affect onlwhenandwhereBFT mortality occurs, and

does not increase the total amount to be harvested, wgHiatted by the ICCATrecommended
U.S. quota”)) (emphasis in original).

In addition, thetext of the Final Rule itself reveals several examples of the Fisheries
Service’s consideration of these issues. In redipgrio a commenter who opined that the Final
Rule “[would] increase BFT fishing mortality in addition to affecting the timind kmcation of
catch,” the Fisheries Service explained:

NMFS has determined that, when evaluating the effect of management measures,
it is important to consider time scales as they relate to the action under
consideration. Relevant scientific information, ICCAT recommendatierts, (
guotas), and the Consolidated HMS FMP are structured principally on an annual
basis. Although on a paular fishing day, a vessel may catch more or fewer
BFT, the maximum fishing mortality is capped by the annual quota. This rule
modifies neither the annual quota, nor the fishing mortality associated with that
guota. Given the variability of the locati of BFT, a higher daily retention limit

may enable better alignment of catch with fish availability, while not increasing
overall catch.

(AR, E13 at 3).Relatedly, another commenter posited that “[e]ven if catch is within the ICCAT
established quotathat level of catch could lead to accelerated stock declines and further
compromise the rebuilding program.ldJ). In response, the Fisheries Service explained:

NMFS agrees that limiting fishing mortality is important. NMFS does so within

the limitsof the ICCAT-recommended quota and in implementing its Magruson

Stevens Act and ATCA obligations. The 2011 U.S. quota is consistent with the
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current ICCAT recommended total allowable catch, which is expected to allow
for continued BFT stock growth under both the low and high recruitment
scenarios considered by ICCAT’s Standing Committee on Research asticStati
(SCRS).

(Id.). Moreover, the environmental assessment prepared in conjunction with the &eal R
squarely addresses the Fisheries Service&rmatation with respect to National Standard One:

This action is consistent with [National Standard One]. This action is camtsist
with ICCAT recommendations, including Recommendation-030 which
established a total allowable catch (in weight) and assumes that the pattern of
fishing mortality (e.qg., fish caught at each age) will not change draatgticl his

action, which is intened to enable more thorough utilization of the available
guota, would provide flexibility to affect onlwhen and where BFT mortality
occurs, and does not increase the total amount allowed to be harvested, which is
limited by the ICCATrecommended U.S. quota.

(AR, E4 at 57 emphasis in original)

In view of the foregoingit is beyond cavil that the Fisheries Serwla®, in fact,evaluate
whetherthe measurewithin the Final Rulecomplied with National Standard Onabligation to
prevent overfishing.The Center'sargumenthat the Fisheries Servicelad to even consider the
issue is plainly without merit andeens borne out of an overly obtuse reading of the
Administrative Record.Consequentlythe Cergr is left to argue, as it stridently does, that the
Fisheries Servicpist got it wrong.

On this point, the Court pauses to reemphasize its raviawingthe Center’s claimlt
is notthe Court’s role to make an independent determination as to whether, in its own judgment
the Final Rule actually prevembverfishing. Rather the Court’'stask is simply to determine
whether the Fisheries Service’s conabasthat National Standard One was satisfied “is rational
and supported by the recordC & W Fish Co,. 931 F.2d at 156Blue Ocean Inst585 F. Supp.
2d at 41. Framed accordingly, the Court is convinced that the Finap&sdes fis test.

Neverthelss, he Center deploys a number of arguments in an effort to discredit the

Fisheries Service’'decision On a more general level, the Cerattiacksthe Fisheries Service’s
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conclusionwith respect to the Final Rule as a whblearguingthat (1) the Fisleries Service
simply “assumed” that the ICCAflecommended quotaould prevent overfishing and insure
rebuilding of the stock; (2) the Final Rule &ito implement a rational rebuilding plan; (3) the
Fisheries Service improperly relied upon two altermatrecruitment scenarios, rather than
designating a single maximum sustainable yieldd (4) the Fisheries Servicemproperly
focused orproviding fishemen witha “reasonable opportunity to harvest” the applicajleta
allocation. The Center alsnakesarguments against each the Final Rule’smeasures on an
individual level, assertingthat: (1) the increase in the General category daily retention limit
improperly amplified fishing mortality and failedo account for “dead discards”; (2) the
extension of the General category fishing season unreasonablyddgmeienpact on the bluefin
tuna’s spawning efforts in the Gulf of Mexico; and (3) the increase in the Harpcagocat
failed to rationally accounfor the potential increase in bluefin mortalityNone of these
argumentgarry the day.

For its part, the Fisheries Service insists that most of the Center’s theeriesthing
more thanill -suited backdoor challenges to NMFS’s adoptiohthe ICCATrecommended
guota—whichwas instated through an earlier rulemakinthat the Center failed to timely
challenge. There is some appeal to this argumemid the Court does noecessarilydisagree
that many of the Centex’challenges appear to go to tharmef the Fisheries Service’s overall
guota limits, while masquerading as attacks on the three management mmeaglereented by
the Final Rule. But even assuming the Center can properly rely upon these theasiés
argumentsstill fall far short d proving thatthe Fisheries Service’s determination that the Final
Rule satisfied National Standard Omasarbitrary and capricious, rather than based on reasoned

decisionmaking.
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To begin with, the Fisheries Service did not simply “assume” that the ICQfota
would reduce overfishing and blindly add@CAT’s recommendation, as the Center suggests.
Rather, the Administrative Record establishes timatFisheries Serviaeviewed and evaluated
the underlying data and statistics upghich the ICCAT recommendatiomasbased Indeed,
through its earlierule adopting the ICCAT quotdhe Fisheries Service respondecatcomment
that essentially raised this very concern:

The United States is working with other ICCAT Contracting Parties to prevent
BFT overfishing and overfished conditions for both stocks while providing
reasonable opportunities to fish. At its 2010 annual meeting, ICCAT adopted
TACs and other conservation and management measures that are within the range
of scientific advice that SCRS provided to ICCAT for both the western and
eastern Atlantic stocks. Over the past several years, ICCAT has taken steps to
strengthen its control of the eastern Atlantic bluefin tuna fishery, including a
shorter fishing season, further reductions in fishing capacity, and stronger
monitoring and compliance measures. ICCAT’s 2010 assessment of the eastern
BFT stock indicated that maintaining catches at the current TAC will likely allow
biomass to increase if compliance with the current management measures
continues. The latest stock assessment concluded thatuthent western
Atlantic TAC should allow spawning stock biomass to increase under both high
and low productivity scenarios. The western Atlantic fishery also had a long
history of compliance. In addition, the current ICCAT BFT recommendations for
both the western and eastern stocks have a provision that would suspend all
bluefin fisheries if SCRS detects a serious threat of stock collapse.

(AR, G9 at 4). Similar assessments are found elsewheréthén Administrative Record. See
e.g, AR, E1 at 2; AR, E7 at)3"

The Courtalso finds, contrary to the Center's assersonhat the Fisheries Service
rationally found he measures implemented through th®mal Ruleto be consistent with an

appropriate rebuildingplan (SeeDefs.” Mem.at 3:33). While the Centercontends that the

14 The Court also observes thidite United States is a key member of ICCARd is

allocated more than 50% of the total allowable catch of the western Atlantic sstomkg all
participating members(SeeAR, G7 at 2 ¢utlining U.S. allocation for 2011 and 2012 fishing
yearsas923.7 metric tonsut of 1,750total metric tons, or 52.78¥% Thus, henotionthat the
Fisheries Service isomehowabdicating its decisionmaking prerogativesstome fairemoved,
disinterested international body is simply not accurate.
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Fisheries Service’s reliance bmo competing “recruitment scenarios” effectively precludes such
a finding, this argumenits similarly unavailing According to the Fisheries Service, it views “the
information considered by SGRn the BFT stock assessments to constitute the best information
currently available on which to malgFT fishery management decisighgAR, G9 at 4), ad

the 2010 SCRS Report based itmmanagement recommendationas—was true in prior
assessents—on two competing hypotheseegarding thefuture recruitmentof the bluefin
population,(AR, H6 at 83)"> NMFS concedes that, under the “high recruitment” scenario, the
bluefin population “will notrebuild by 2019 under current fishing quotas (or even with no
catch)! (Defs.” Mem.at 31). But under the “low recruitment” scenarithe Fisheries Service
points out SCRS projected thalhe bluefin fishery is already rebuilt, and the current quota levels
will continue to ensure that the rebuilding plan remairabi. (d. (citing AR, E4 at 18)).
Becausdhe SCRS describdubth scenarioasequally plausible, andecauséthere is nostrong
evidence tdavor either the low or high recruitment scenario over the other,” \Rat 1, the
Fisheries Service concluded that the current rebuilding plan has at least a 50% c¢han
achieving the bluefin rebuildingtget,(AR, G7 at 2 (“No adjustment to the annual TAC or the
20-year rebuilding period shall be considered unless SCRS advice indicates fhaCthmder
consideration will allow the MSY target to be achieved within the rebuilding period wsih a
percent or greater probability.”)).The rationality of this determination is supported by the

Administrative Record

15 Indeed, as the Fisheries Service rightly points out, its obligatiores iational Standard

One cannot be viewed in a vacuunesi obligations must be viewed concurrently with NMFS’s
mandate under National Standard Two, to base its decisions on the “best avaitaiiiécsci
information.” 16 U.S.C. § 1851(a)(2). In turhetFisheries Service maintains, its reliance on
the SCRS Report’s two competing “recruitment scenarios” must be affordedraefe
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In addition, notwithstandinghe competing recruitment modalsveloped by the SCRS
Report, the Administrative Recorestablishes that ICCAT recommended, and the Fisheries
Service adopted, a quota level that will allow the western bluefin stock tmwenb increase
under either scenario. (AR, H6 at 86). Although the Center suggests that the FiSbefiess
is statutorily obligated to specify a single “maximum sustainable yield” uadgngle stock
assessment model, (Pl.’'s Mem. at1B), the Center provides no authority for this proposition,
and the Court is not aware of any such mandate, whether in the statute itdedinarsat While
the Center is correct that Congress requires action to improve overfishegk$isffer’'s Opp’'n
at 19), the Court finds no fault in the Fisheries Service’'s reasoned decision to faisue t
objective through a rebuilding plan that ensures growth under two alternative population models.
Given all this, the Court cannot say that the Fisheries Service’s relianceooredmiting
scenarios—or, stated anothreway, itsinability to identify a single “maximum sustainable yield”
through one recruitmersicenarioversus anotherwas arbitrary or capricious, particularly given
the heightened deference owed to decisions based on complex saeftrfisation within the
agency'’s particularized area of experti§SeeMarsh v. Or. Natural Res. Counc#90 U.S. 360,
377 (1989);Am. Oceans Campaign v. DaJey83 F. Supp. 2d 1, 4 (D.D.C. 2000) (“Courts also
give a high degree of deference to agency actiassdon an evaluation of complex scientific
data within the agency’s technical expertise.”).

The Center also assails the Fisheries Servicediosidering, along with its obligations
prevent overfishing under National Standard One, the Magrbtwe!s Act's coextensive
directive to “provide fishing vessels of the United States with a reasonabldwpiyato harvest
[the bluefin quota] allocation.” 16 U.S.C. 8§ 1854(g)(1)(Dhe Center argudbat the Fisheries

Service impermissiblguggestshat t “could avoid compliance with [National Standard One] as
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long as it was under the guise of providing U.S. fishing vessels a ‘reasangidrtunity to
harvest’ quota.” (Pl.’'s Reply at 23). The problem with the Center’'s arguimanever, is that
these gtutory mandates are not mutually exclusiV@. the contrary, it is entirely reasonable

and likely exactly what Congress intended, given that it grafted these tvativéiseinto the
same statutory schemdhat the Fisheries Service can prepare and implement fishery
management plans that both: (1) prevent overfistgsagl8 U.S.C. § 1851(a)(1land (2) permit
fishing vessels a reasonable opportunity to harvest quota allogatiof4854(g)(1)(D) Based

on the Administrative Recordhis is preciselythe determination that the Fisheries Service
reacled in this case. In its vieuhe measures implemented through the Final Redeld permit
fishermen in the General and Harpoon categories an opportunity to harvest their quota
allocations, while preventgoverfishing by leaving the existing qud¢aelsin place.

The cases cited by the Center do not compel a different reBukt, in Blue Water
Fisherman’s Ass’'n v. Minetal22 F. Supp. 2d 150 (D.D.C. 2000), the court considered a
challenge taetenton limits brought by a group of fishemn claiming that “any regulation that
detracts from their ability to catch and sell their portion of the ABT quota vsold&gional
Standard One, because the fishery as a whole would not be able to achieve opéidweach
year.” Id. at 16162. In ejectingthat argumentthe court emphasized the competing objectives
of National Standard Orewhich is aimed at “achiev[ing] optimum yieldhile preventing
overfishing—and explainedthat the Act does notprovide fishermenwith an unbounded
entitlementto catch their allotted quota; instead, the Fisheries Service must remain able to
implement reasonable conservation measures designed to prevent overfistingt 161
(emphasis in original).Thus, contrary to the Center’s interpretation of this decidios,case

does not stand for the proposition that the Fisheries Servicaasanconsider the ability of
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fishermen to achieve their allotted quota, but only that the Fisheries Selnaakldo so in a
manner that also adheres to its coequal responsibility to prevent overfishing. éwhsabbve,
the Fisheries Serviaengaged in precisely this sort of balancing when it publigieéinal Rule

In addition Blue Water Fisherman’s Ass’n v. National Marine Fisheries Ser@2é F. Supp.
2d 30 (D. Mass. 2002), is equally distinguishable. There ctatsimply concluded that the
ATCA did not guarantee a particular group of fishermen the right to obtain their quota
allocations, to the exclusion of other conservation objectives by the Fishenes Skl. at 344.
That decision in no way undermines the validity of the Final Rule, which the FisheneseSe
concluded would continue to prevent overfishthgoughthe overall fishing cap imposed by the
guotg while affording the General and Harpoon categories an opportunity to meotivefy
harvestheir allotted catch within thajuota.

The Courtalso finds the Center's arguments with respect to each of the individual
management measufresvhich only appeared for the first time in the Center’'s opposition brief,
(Pl’s Opp’n at 1419)—to besimilarly unavailing. The Centeffirst attacks the Final Rule’s
increase in the General category daily retention limit, arguing that this ehailigresult in
greater fishing mortality and will contribute to overfishing. Id. at 1416). But the
Administrative Record providemmplesupport for the Fisheries Service’s finding to the contrary
First, it bears noting that the Final Rule only changed the maxipassibledaily retention limit
for the General category to five fish per vessael ificrease from the previous maximpossible
limit of three. (AR, A9 at 23; AR, E13 at 2). Under applicable regulations, the Fisheries
Service therhasthe ability to set and adjust the daily retention limit at any tilmeughout the
fishing seasonwithin the range of zero to five fish per vessel. (AR, E13 at A a

consegencethe Fisheries Service reasonably concluded that “the limited nature of this action
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particularly given the relatively low General category success rate in ngtdine current
maximum daily retention limit of three fish, is unlikely to have any different inspac the life
history or overall biological distribution of the western Atlantic BFT stock.” (AR at 26
27)X° Moreover, the Center's argument that the Fisheries Service failed to accotideol
discards” seems to deliberately ignore the Administrative Record, whiclhyassablishes that
the ICCAT-recommended quectaand, in turn, the bluefin quota adopted by the Fisheries
Service—is inclusive of “dead discards.[AR, G7 at 2 (“The rebuilding program for bluefin
tuna in the western Adhtic . . . will have a total allowable catch (TA@)clusive of dead
discards of 1,750 [metric tons] in 2011 and in 2012 (@mphasis added)

Second, the Center argues that the Final Rule’s extension of the Geregyalcéishing
season will jeopalize the ability of bluefin to spawn in the Gulf of Mexico, given the anticipated
geographical shift southward toward the Gulf during the extended fishing seabEnOgp’n at
16-18). More specifically, the Centerssertghat in extending the seaspthe Fisheries Service
improperly disregardetCCAT’s recommendatiomo protectthe 2003 yeabluefin class until it
can spawn. Id.). To begin with, it should not go unnoticélagat the Center'sargumentis
internally inconsistent-given that itfaults the Fisheries Service for ostensibly ignoring an
ICCAT recommendation in this instance, while repeatexdisicking the Fisheries Service for
adopting ICCAT recommendations with respecbtioerissues But the Centes inconsistency

aside, this thary simply fails to establish that the Fisheries Service’s decision todexen

16 In this respectthe Fisheries Service considered historical statistics from the 200&gfishi

year, which showed that only four percent (4%) of fishing trips by Genategary vesselsad
landed and retained the maximum harvest of three bluefin tuna. (AR, E4 at 25). Byt cth@ras
vast majority of trips in the General categergighty-three percent (83%}landed and retained
only one bluefin tuna. 1q.). Given the fact that such small percentage of fishing trips in the
General category retained the maximum hdruesler thesarlierretention limits,it was entirely
reasonable for the Fisheries Servite concludethat this potential increase would have a
minimal impact on the fishing effort in the General category.
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General category season was flawed. According to the Fisheries Service, it ghsures
continued growth of the bluefin population through the use of “quotas as a management tool to
protect all age/size classes of legal sized bluefin tuna, rather than attetopprovide further
protections to specific year classesDk{. No. 27 (Defs’ Reply”) at 9). The Center simply
fails to present evidence to undermine the reasonableness of this ap@eatm. Wildlands v.
Kempthorne 530 F.3d 991, 1000 (D.C. Cir. 2008) (explaining that courts must “avoid[] all
temptation to direct the agency in a choice between rational alternatives”).

Furthermorethe impact of the General tegory fishing season extension is not as far
reaching as the Center would suggest. The Final Rule simply extendedhittng fhisriod for the
January subquota until that subquota is reached, or until March 31st, whichever octurs firs
(AR, E13 at 2). A a practical matter, therefore, the Fisheries Service estimated that “this action
effectively would lengthen the General category season by a few weeks,’AQAR 4). In fact,
as the Fisheries Service points out, the January 2012 sulwamtaached on January 22, 2012,
at which time the fishery was closed until June 1, 2012. (AR, S19). Similarly, thigepasthe
General category fishery closed well before the end of March, on February 15, 26438
Fed. Reg. 11,788 (Feb. 14,1&). Furthermore the January subquota only makes up a very
small percentage (approximately 5.3%) of the General category’s osebgjliota(AR, G9 at
3), which bolsters the Fisheries Service’s determination that this extevsibet have a minimal
impact on overall fishing effort and bluefin mortalityFinally, the Court also notes thRtMFS
initially contemplated extendingpe season until the January subquota was reached, or until May
31st, whichever occted earlier. [d.). However, in response teedbak receivedduring the
notice and comment process, that “the majority of fish available to the fidheng this period .

. . are primarily adolescents, interspersed with mature western BFT on #yeio whe Gulf of
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Mexico to breed,” the Fisheries Ser®ishortened thgtroposed extension andodified its
action to “mitigate any potential impacts to the species of any additional fisfforg) during
months previously unfished.” (AR, E13 at 2, 4). This response further evidences thee§isheri
Service’sreasoned efforts to prevent overfishing in connection with the Final Rule.

Lastly, the Center argues that the Final Rule’s increase of the daily retention limit for the
Harpoon category, from two fish to four fish per vessel, results in greaterdfisiotality and
therefore fails to prevent overfishing. (Pl’'s Opp’n at1B§. The Fisheries Service responds
that, in its estimation, this action will not significantly increase fishing mortality and is
constrained by the overall fishing quota in any event, whNBMFS determined appropriately
prevented overfishing. (DefsReply at 910). This determination is amply supported by the
Administrative Record, particularly given that the Harpoon category onbuats for less than
four percent (4%) of the overall U.S. quota allocation. (AR, G9 at 3 (allocating tip@dthar
category a total base sulmja of 36 metric tons, out of 923tetric tonsfor the 2011 and 2012
fishing years)). The Center simply fails to present any evidence thandeates otherwise.

As a final matter, the Court observes that the Administrative Record also eontain
additional suppo#t-separate and apart from the specific arguments advanced by the-&enter
theFisheries Service’s position that it reasonably andmatly evaluated whether the Final Rule
complied with National Standard One. For aihe,Fisheries Service delayed implemdiaa of
the Final Ruleo allow for the completion of SCRS’s 2010 stock assessment of btuefin as
well as a decision on a petition to listubfin tuna as threatened or endaedeunder the
Endangered Species Act. (AR, B3 aR:1AR, E13 at 12).)" In the Court's view, this

postponemeniends support to the notion that NMB&sed its decisibon the most upo-date

17 Coincidentally, he Endangered Species Acttition was filed with the Secretary of

Commerce by the Center for Biological Diversityse€AR, H4).
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information concerning the status of the bluefin tuna stoéklditionally, although covered
through some of the Court’'s earlier discussion, it bears emphasis thaffdhe controls
implemented through the Final Rudee relativdy minor adjustments to the Fisheries Service’s
overall managemendf the bluefin tuna fishery. The changes only impact the General and
Harpoon categorieswhich, together, make up ondpout 506 of the U.S. commercial bluefin
industry, (AR, G9 at -8)—andeven then, the Final Rule only touches on discrete management
measures within those categoredaily retention limits and a brief extension of the fishing
season. As a consequence of the minor nature of these ch#mgdsisheries Service’s
determinatio that these changes were unlikely to upend its exisgffigrts to prevent
overfishing—vis-a-vis the quota limits and thexisting ebuilding plar—is all the more
reasonable.

Ultimately, the Center simply fails emonstrate that the Fisheries Servexe afoul of
its obligation under National Standard One to prevent overfishing. At bottom, the Center
principally inveighs against the Fisheries Service’s substantial relant®e use of quota limits
and the ICCAT rebuilding plan, but the Administrative Record amply supports thai€sshe
Service’sconclusionthat because the effort controls challenged in this lawsuit all fall within the
overall quota and subquota limits previously implemerfgedl are relatively minor in and of
themselves)the Fisheries Servic@ully complied with its obligation to prevent overfishing.
While the Center may disagree with that assessmengrgismentsessentially “amount to
nothing more than competing views about policy and science, on which [the Court] defer[s] t
the agency.”In re Polar Bear Endangered Species Act ListirgF.3d.---, 2013 WL 765059, at

*7 (D.C. Cir. Mar. 1, 2013).Because the Fisheries Service’s determination was the product of
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reasoned decisionmaking and is plainlpparted by the Administrative Record, the Court will

not disturb that result. he Center’s challenge under National Standard One fails.

2. National Standard Two

National Standard Twof the MagnusoiStevens Acprescribeghat “[c]lonservation and
managementeasures shall be based upon the best scientific information available.” 16 U.S.C.
§ 1851(a)(2).“Scientific information” as defined in the regulatiorf&cludes, but is not limited
to, information of a biological, ecological, economic, or social nature.” 50 C.F.R. 8
600.315(b)(1). Phrased differentlyNational Standard Two “requires that rules issued by the
[Fisheries Service] be based on a thorough review of all the relevant informatilablavat the
time the decision was made, and insures that the [Fisheries Service] doesegairdisuperior
data in reaching its conclusion.N.C. Fisheries Ass;n518 F. Supp. 2d at 85 (quotil@rean
Conservancy v. Gutierre8394 F. Supp. 2d 147, 157 (D.D.C. 200&Y,d 488 F.3d 1020 (D.C.

Cir. 2007). This “is a practical standard requiring only that fishery regulations be diligently
researche@nd based on sound sciencd-taherty v. Bryson850 F. Supp. 2d 38, 61 (D.D.C.
2012) As a result, legal challenges under National Standard Two are “frequesatigagssfuil,

and “[a]bsent some indication that superar contrary data was available and that the agency
ignored such information, a challenge to the agency’s collection of and relianceieoriifec
information will fail.” N.C. Fisheries Ass;rb18 F. Supp. 2d at §6ollecting cases).

In contesting thé-isheries Service’s compliance with National Standard Two, the Center
deploys twoprincipal arguments(1) thatthe Fisheries Servickiled to consider the impact of
“illegal fishing” on rebuilding efforts; and (2jhat the Fisheries Servictiled to take into
account an alternative population model: the Multistock -8gectured Tagntegrated

(“MAST”) stock assessment model. Both of these argurteaitsnerit
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First, the Center contends that the Fisheries Seimpeoperly ignored the facthat
“lllegal fishing has continued to undermine the effectiveness of quotas toismitg mortality.”
(Pl’'s Mem. at 2122). In so arguing, the Center points to a report published by the Pew
Environment Group in October 2011, which indicates thatMediterranean catch of bluefin
tuna in 2009 and 2010 was “more than double the quota” set by ICC3deAR, S5) The
Center also relies on a July 2011 Notice issued by the Fisheries Serviceycgathasi“Libyan
vessels may not be meeting ICCAT requirements for Atlantic bluefin tuna fishirtge
Mediterranean,” i.e that bluefin verebeing“illegally harvested.” Seer6 Fed. Reg. 38,620 (July
1, 2011). In response, the Fisheries Service contentjsrthes view,this informatior—which
concernstie fishing ofeastern Atlantic stockh the Mediterranear-has littlerelevance to the
management dhe U.S.quota allocation oWestern Atlantic bluefin (Defs.” Mem.at 39). The
Administrative Recordends support to this viewWhile all parties agree that some mixing of
the eastern and western stocks is known to oceeeP(.’'s Mem. at 4Defs.” Mem.at 8-9), even
the literaturerelied upon by the Centenakes clear that “the nature and extent of mixing is still
not well understood despite several years of research using various nie(A&JsH7 at 58).
Therefore, even assuming that indications of illegal fishing in the Meatiteanconstitutethe
type of “scientific information” that must be considered under National StaneardTlight of
the inconclusive scientific understanding of the interplay between the eastenestern bluefin
tuna stocks, the Court cannot say that the paicularsources cited by the Centeonstitute
“superior or contrary data” that the Fisheries Service failed to evaluate.

With respect to the issue of illegal fishing in the Mediterranean more gendtadly
Fisheries Serviceespondghat thesepotential concemwere taken into accoumt connection

with the Final Rule More specificallythe Fisleries Servicgpoints to ICCAT's 2010 SCRS
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Report which indicated that while the 2005 and 2007 Mediterranean catches were well above
the quota amounts due to underreporiing, illegal fishing) the reported catches in 2008 and
2009 were substantially lower than in previous years. (AR, H6 at 78). As set forth GR& S
Report, the Committee believed those changes to have been actirgadh implementation
of the rebuilding plan andhrough monitoring and enforcement contrbls(ld.) (emphasis
added). Sincethe Fisheries Service substantially relied upas SCRS Report in promulgag
the challenged rule, NMF8isputesthe Center’'s assertion tht ignored these concerns,
insisting instead that it properly considered information surrounding illegal areparted
catches in the MediterraneanSegDefs.” Mem. at 39 see alscAR, H8 at 57 (“Because the
action is based on the results of the 2008 ICCAT recommendation and 2008 landings data, as
updated by the 2010 ICCAT recommendation and laysddata, it is based on the best scientific
information available.”)). While perhaps not discussed as thoroughly or openly as tkee Cent
would have liked, the Court cannot say that the Fisheries Service failed to consgder thi
information in connection wh the Final Rule®

Second, the Center argues that the Fisheries Service should have looked to arvalternati
stock assessment modethe MAST population model-+te evaluate the bluefin tun@opulation
before implementing the Final RuléPl.'s Mem. at 224). It asserts that the Fisheries Service’s
“blind adherence” tothe SCRSreport published by ICCATVviolated its obligations under
National Standard Two. (Pl.’'s Reply at 29 responsgthe Fisleries Service explains that it
consders the stock assessments prepare@CRSto constitute‘the best information currently

available on which to make [bluefin tuna] fishery management decisiobgefs.{ Mem.at 40

18 The Court also observes that the Center essentially jettisons this argumagh thso

subsequent briefing, instead focusing its National Standard Two chalEmgerningthe
Fisheries Service’s disregard for the MAST population mod&telfl.’s Opp’nat 2527).
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(quoting AR, G9 at 4)). According to the Fisheries Service, it didcaosider the alternative
MAST stock model to be the best information availabl®ong other reasonsecausehe final
results of that model were not published until December-2atié month after the Final Rule
was issued.(Defs.” Mem. at 40) (“Although this model may warrant further consideration in
future stock assessments, it did not constitute the ‘best available scientifioatim’ when
NFMS published the challenged final rule.”). The Center does not dispute thisdattgiPl.’s
Reply at 2527). In turn, the Center's argumentssentially asuggestion that the Fisheries
Service should have relied @nmodelthat was not even finalized at the timeborders on the
frivolous. See50 C.F.R. § 600.315(b)(2) (explaining that management plans gaothtiens
“must take into account the best scientific information availabléhe time of preparatich
(emphasis added).

But even if the full results of the MAST model had been available at the time, ellis w
established that NMFSmay choose” between “conflicting facts and opinions,” so long as it
“lustif[ies] the choice.” Fisherman’s Finest, Inc. v. Lock&93 F.3d 886, 890 (9th Cir. 2012)
(quoting 50 C.F.R. § 600.315(b)(1)). Indeed, given the highly scientific and specizdized
of this type of judgment call, it is “especially appropriate for the Court fier de the expertise
and experience of. . the Secretary the Councils, and their advisavBem the Act charges with
making difficult policy judgments and choosing appropriate conservation and management
measurs based on their evaluations of the relevant quantitative and qualitative fachtas!”
Fisheries Inst. 732 F. Suppat 223 (citing Pittston CoalGrp. v. Sebben488 U.S. 105, 109
(1988)). The Center also criticizes the Fisheries Service’s reliance on the SCRS ‘e pgintt
of the report’s contradictions with respect to rebuilding” and certain intemnats regarding

overfishing statistics. (Pl.’s Reply at-26). However, this argument is unavailing because,
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even assuming that the SCRS Report may have contained some inaccuracies, thisotvoul
render NMFS'’s reliance on the Report violative of National Standard Two. Irigifted, well

settled . . . thathe Secretary can act when the available science is incomplete or imperfect, even
where concerns have been raised about the accurdioy wfethods or models employedsen.
Category Scallop Fishermen v. SgcU.S. Dep’t of Commer¢&35 F.3d 106, 115 (3d Cir. 2011)
(quotingN.C.Fisheries Ass'n518 F. Supp. 2d at 85) (alteration in original).

Ultimately, the Administrative Record refleatsasoneddecisionmaking on the part of
the Fisheries Serviosith respecto its compliance with National Standard Tvemd the Center
simply fails to clear the “high hurdle” of proving that the agency ignored “superioomirary”
scientific information in enacting the Final Rudballenged in this caseN.C. Fisheries Ass)n
518 F. Supp. 2d &@5. Accordingly, the Courtinds that the Final Rule comports with National

Standard Two of the Magnus@&tevens Act.

E. The National Environmental Policy Act

Under NEPA, federal agencies are obligated to “consider fully the envéwotal effects
of their proposed actions.Theodoe Roosevelt Conservation P’ship v. Salafd6 F.3d 497,
503 (D.C. Cir. 2010)“(Theodore Roosevelt )’ Generally speaking, “NEPA requires federal
agencies to prepare an environmental impact statement (“EIS”) for ‘everynajor Federal
action[] significantly affecting the quality of the human environmenGtand Canyon Trust v.
FAA, 290 F.3d 339, 340 (D.C. Cir. 2002) (quoting 42 U.S.C. § 4332(2)(C)) (alterations in
original). “An agency can avoid preparing an EIS, however, it if conducts an jmaental
[a]ssessment and make§flanding of [n]o [s]ignificant [ijmpact.” New York v. NR(681 F.3d

471, 476 (D.C. Cir. 2012) (internal citations omitted)his was the result here: the Fisheries
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Service preparedn EA andssueda finding of nosignificant impact (“FONSI”)Jn conjunction
with the Final Rule challenged by the Center.

In reviewing an agency’s decision to issue an EA and a FO{dBd, in turn, to not
prepare an EISthe Court’s role “is a limited one, designed primarily to ensurat ‘tho
arguably significant consequences have been ignordddMAC v. Norton433 F.3d 852, 860
(D.C. Cir. 2006) (quoting?ub. Citizen v. Nat'l| Highway Traffic Safety Admi848 F.2d 256,

267 (D.C. Cir. 1998)). The Court’'s role is circumscribed in thfashion because“[t]lhe

evaluation of the impact of those consequences on the quality of the human environmietot is lef

the judgment of the agencyld. at 86061. As our Circuit hasuccinctlyexplained the Court is
tasked with determining whether tagency
(1) has “accurately identified the relevant environmental concern,” (2) has taken a
“hard look”at the problem in preparing its EA, (3) is able to make a convincing
case for its finding of no significant impact, and (4) has shown that evearefith

an impact of true significance, an EIS is unnecessary becalmsmdes or
safeguards in the project sufficientgduce the impact to a minimum.”

Id. at 861 (quotingrlown of Cave Creel325 F.3d aB27). While it is not the Court’s place to
“fly speck’ an agency’s environmental analysibtieodore Roosevelt Conservation P’ship v.
Salazar 661 F.3d 66, 75 (D.C. Cir. 2011) Theodore Roosevelt [IJ; the Court must
nevertheless “ensure that the agency has adequately considered and disclasabtimeental
impact of its actions and that its decision is not arbitrary or capriciaiguotingNevada v.
Dep't of Energy457 F.3d 78, 93 (D.C. Cir. 2006)).

NEPA’s implementing regulations also “require an agency to evaluate [ativeu
impacts’ along with the direct and indirect impacts of a proposed actibt@MAGC 433 F.3d at
864 (citingGrand Canyon Trust290 F.3d at 341, 345)A “cumulative impact” idefined as

“the impact on the environment which results from the incremental impact of the adien

added to other past, present, and reasonably foreseeable future actions segiawdias agency
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. or person undertakes such other actions.” 40 C.F.R. § 15@3afed another way, a
“‘cumulative impacts analysis” ia“measurement of the effect of the current project along with
any other past, present, or likely future actions in the same geogra@iic B&VAC 433 F.3d
at 864. Simply statedthis requirement ensures that an agency does not “treat the identified
environmental concern in a vacuumid. (quotingGrand Canyon Trus90 F.3d at 346).

In attacking the EA prepared by the Fisheries Service in this case, the Center challenges
the EA’s “cumulative impacts” analysis, arguing that the Fisheries Service falddke a
sufficiently hard lookat theenvironmentaimpact of two particular issue¢l) the continuing
development of the oil and gas industry in the Gulf of Mexico—the spawning ground forrweste
Atlantic bluefinr—specifically, the impact of theDeepwater Horizorspill; and (2) evidence of
illegal bluefin fishing and underreported catches in the Mediterrang@&h.’s Mem. at 2628).

For its part, the Fisheries Service argthes it adequately addressed these impacts for purposes
of NEPA and that the type of detailed, comprehensive analysis that the Center demsnd
unnecessargiven the uncertainty surrounding the efteat both issues. Oefs.” Mem.at 4%

44). On balane, and based upon a review of the EA itself andAbeinistrativeRecord more
broadly, the Couragrees that the Fisheries Service itsebbligations under NEPA.

The Center's chief complainsurrounding thesdwo issuesappears to bedhat the
FisheriesService did not specifically address thenthe cumulative impacts section of the EA.
(Pl’s Mem. at 26 (“Despite the Fisheries Service’'s apparent remogt the broad scope of
the required analysis, its cumulative impacts section fails to provedeetjuisite analysis.”)d.

(“The cumulative impacts section [of the EA] fails even to mention many &tttat are having
and are likely to continue having harmful effects on bluefin tuna, like oil and gas devetapme

the bluefin tuna’'s spawning habitat and overfishing of eastern bluefid.”)at 28 (“The
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cumulative impact of this widespread overfishing needs to be analyzed in the cusnuoiatacts
section before it can be said that the Fisheries Service has taken a hard look atghesres)).
But this argument reliesn far too cabined a reading of NEPA'’s requirements. In ggsan
agency’'s compliance with NEPA, the Court is rattictly confined tothe portion of an
environmental assessment labeled “cumulative impacts analysisieotcethe four corners of
the EAor EIS more broadly.See, e.gForest Guardians v. U.S. Fish & Wildlife Serg11 F.3d
692, 71617 (10th Cir. 2010)Crosby v. Young512 F. Supp. 1363, 1371 (E.D. Mich. 1981)
(“The review of the sufficiency of an agencgavironmental impact statement is not limited to
thefour corners of the final EIS.”). Rather, “a court must review the entirergstnaitive record
before it, including the external documents incorporated by reference into the Bl [
Crosby 512 F. Supp. at 1371.

According to the Fisheries Service, it “accurately identified all relevantamaental
concerns,” and “briefly address[ed] the issues of concern identified biytiPlan its NEPA
argument, including the impacts of the Deepwater Horizon BP oil spill and ¢wegfisf eastern
Atlantic bluefin tuna stocks.” Oefs.” Mem.at 41). The Fisheries Service necessarily concedes
that its discussion of these issues was spafSwen thescientific and ecologicalincertainty
surrounding bothssies, howeverthe Fisheries Service contends that its “cumulative impacts
analysis was adequate in light of available scientific information comgethese issues.”ld. at
42). “NEPA does not require federal agencies to examine every possible enwit@nme
consequence. Detailed analysis is required only where impacts are likeegk Walton League
of Am. v. Marsh655 F.2d 346, 377 (D.C. Cir. 198Bee also Davis buntains Trand?ecos
Heritage Ass'n v. FAAL116 F. Appx 3, 15 (5th Cir. 2004}“In light of the Air Force’s non

arbitrary conclusion that adverse effects on livestock were unlikely, we HedAir Forces
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limited discussion of measures to mitigate those effects reasdhabléhere impacts are not
likely, “expensive and timeonsiming studies are not necessary. So long as the [EA] identifies
areas of uncertainty, the agency has fulfilled its mission under NERAdk Walton League of
Am, 655 F.2d at 37 Biodiversity Conservation Alliance v. United States BUBU F. Supp. 2d
212, 218 (D.D.C. 2005) (“The EA is not rendered unlawful simply becaudadkacy]could
have considered more impacts.3p. Utah Wilderness Alliance v. Norf@26 F. Supp. 2d 102,
117 (D.D.C. 2004) (“Plaintiffs’ contention that they would have done more does not render the
cumulative impacts analysis violative of NEPA.”) (internal citation and quotatiatted).

Here, the Administrative Record supports the Fisheries Service’s conclusipgiviea
the uncertainty surrounding the two environmentgbaotsidentified by the Center, a detailed
discussion of these factors in the environmental assessment was not warraritedespeéct to
the Deepwater Horizorspill, the Endangered Species Act Listing Determination prepared by the
Fisheries Service in Ma2011—just a few months prior to the promulgation of the Final Rule
concluded that the impacts of the spill on the bluefin tuna population remained undetermined.
(AR, H8 at 9 (“NOAA’s Natural Resources Damage Assessment (NRDA) team is .
conducting targeted analysis on the effects of the spill on tuna, but most of thosesaatynot
yet available.”);id. (“[I]t is not possible to determine the level of impact on [bluefin] adults from
the DWH al spill at this time . . .”)jd. at 1415 (“[ljnformation on the larval and adult mortality
from the DWH oil spill is not certain . . .”)d. at 15 (“Because of the remaining uncertainties
regarding the effects of the DWH oil spill, we will add the blue tuna to our Spafc@sncerns
list.”)). As a resultit was reasonabléor the Fisheries Service tdentify this uncertainty
without preparing a deta&itl analysis on theumulative effect®f the oil spill The same is true

with respect to the Center’'s contention that the Fisheries Service failetet@a tsufficiently
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“hard look” at the effects of illegal fishing in the Mediterranean. Asdiahe impact of this
issue necessarily depends upon the mixing of the eastern and western Atlak$icsibche
Administrative Record establishes that “the nature and extent of mixing is still bt we
understood despite several years of research using various methods.” (AR, H7 at 58).

Finally, on a broader levetand taking a step back from the particulars of the parties’
NEPA arguments-the Court again stresses the limited nature of the management measures
implementedhroughthe Final Rule. If the Final Rule had increased (or otherwise modified)
overall bluefin tuna quotéimits, then the concerns raised by the Center ey merited a
more robust analysis ime Fisheries Service’s EABut as it stands, the Final Rule simply made
minor adjustments teffort controlmeasures withithe bounds of preexisting quota limitd
only with respect to a limited subset of thereoerial bluefin fishing industry. Again, the
Fisheries Service need not have examined “every possible environmental eocsegnaak
Walton League of Am655 F.2d at 377, and the EA prepared to support the Final Rule
establishes that the Fisheries\iee reasonably evaluated the environmental consequences of its

actions and the potential alternatives. This was sufficient to dischargesnitiate under NEPA.

CONCLUSION

For the reasons set forth above, the Court concludat the Center's Motionof
Summary Judgment BENIED, and that Defendants’ Cres4otion for Summary Judgment is

GRANTED. AnappropriatéOrder accompanies thidemorandum Opinion.
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