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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

IN RE: MARK J. WATSON Misc. Case No. 11-617(JEB) / (DAR)

MEMORANDUM OPINION

In the latest chapter @fo se PetitionerMark Watsors crusade againshe Department
of Labor’s temporary HLB nontmmigrant visa progranfe seeks to resurrect the exeaims
that have been previously rejected in numerabmsiaistrative and judicial foraMagistrate
Judge Deborah A. Robinson, having besfierred the casteom this Court, has issued a Report
and Recommendation proposingdismissthe case with prejudice aesjudicata grounds.
Watson has now submitted his Objections to the Report. Finding that the Report appyropriate
recommends disresa) the Court will @ceptit and granthe Department of Labor’s Motion to
Dismiss
l. Background

On November 7, 2011, Watsocommenced this miscellaneous matter by filing a
document entitled “Docketing Instructions for Application for Writ of Mandanaunsf
submitting a $46 filindee SeeECF No. 1} While his “Instructions” and subsequé@riginal
Petition for Judicial Revieivare not entirel\comprehensible, as best the Court can distern,
seekgudicial review ofthe Department of Labor’s decision not to investigate several complaints

he had lodged with the agency with respect tél#lsB nonimmigrant visa programSeeOpp.

! While Watsonpurports to bring this action under the Mandamus Act, 28 U.S.C. § 1361ijthisrsot one for
mandamus rief, as he is not seeking tadmpel an officer or employee of the United States or an agency thereof to
perform a duty owed to the plaintiff.ld. Instead, he seeks review of “a final agency action” by the Department of
Labor. SeeOpp. at 1seealsoOriginal Petition at 2. Such a challenge should have been filed as a civil #ater

as a miscellaneous matteand accompanied by a $350 filing fe@eeECF No. 16 (Memorandum Order) aB2
Because the casidll be dismissedthe Court whl charitably not require full payment
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at 8 (“I, Mark J. Watson, am the petitioner in this judicial review and am agdrigvthe U.S.
Department of Labor’s implementation of the temporary H-1B nonimmigrant vigaaong and
its failure to conduct an investigation into the facts of my complajrsegalsoECF No. 2
(Original Petition)

This Court, as is typical in many miscellaneous matteferredthe case¢o Magistrate
Judge Robinson for full case management. Labor subsequentbd to dismiss thease on
January 3, 2012, contendilgatson’s claims we barred by the doctrine ods judicata.
Because Labor’s defense hinges on Watson'’s prior litigatlagjstrateJudge Robinson
included a lengthy background section in her Regetting forth Watso's numerous legal
challenges to the 4B visa program SeeReport at 23, 7-9. The tortuous history of Watson’s
complaints is also summarizedarFebruary 2010 decisidny a federal couiin the Eastern
District of Texas:

In 2003, Petitioner Mark J. i&on (“Watson”) filed complaints with the
Wage and Hour Division (“WHD”) of the Department of Labor (“DOL")
alleging violations of certain provisions of the Immigration and
Nationality Act (the “Act”). Watson’s complaints pertained to the
temporary employment of aliens certain speci@y occupations.See8
U.S.C. 88 1101(a)(15)(H)(i)(B) and 1182(n).

Watson alleged that he was discriminated against by EDS, the Bank, and
IBM under the H-1B provisions because he was displaced by or had not
been hied because dhe employment of H1B workerd.he WHD of

DOL determined that there was no reasonable cause to investigate
Watsons allegations.Watson was notified that the determination of “no
reasonable cause” for an investigation was not subject to apyfiea.
Watson was notified of the decision not to investigate, Watson requested
an administrative hearing of his EDS complaint. Watson then requested
hearings regarding his complaints against the Bank and IBMach

case, various Administrative Law Judges granted summaryneicigto

EDS, the Bank, and IBM.

Watson then appealed each of these decisions to the Bbihed.
consolidation of EDS and the Bank’s cases, the Board, on May 31, 2005,



issued itsihal decision declining reviewOn Octobe0, 2006, the Board
declined to review the decision regarding IBM.

Watson attempted to appeal the Bosmécisions in the Northern District
of Texas. These cases were dismissé&tlatson then appealed to the Fifth
Circuit Court of Appeals. The Fifth Circuit also dissed the appeals as
frivolous. SeeWatson v. ElecData Sys.191 F. App. 315 (5th Cir.

2006); Watson v. Bank of Am., 196 F. Appx. 306 (5th Cir. 2006).
Watson’s petition for certiorari was denied b tUnited States Supreme
Court. See Watson v. Bank of Am., 548 U.S. 1362 (2007).

Watson also filed complaints relating to IBM, the Bank, and EDS in the
Court of Federal ClaimsThese complaints were denie8eeWatson v.
United StatesNo. 06-716, 2007 WL 5171595 (Fed. Cl. Jan. 26, 2007),
appeal denied?40 F. Appx. 410 (FedCir. 2007, cert. denied552 U.S.
868(2007). Watsos'requests for relief from judgment and for
reconsideration were denied by the Court of Federal Claims with
instructions to the clerk not to acceptthar notions relating to Watsos’
original complaint. On March 5, 2008, Watson’s complaint for
“liquidated damages” was dismissed on res judicata grounds by the Court
of Federal ClaimsSeeWatson v. United States, 86 Fed. Cl. 399 (2009).
This dismissal waaffirmed. SeeWatson v. United States, No. 09-5081,
2009 WL 3198756 (Fed. Cir. Oct.7, 2009).

On June 22, 2009, Watson filed his Original Petition for Judicial Review
and Application for Declaratory Judgment. On August 12, 2009, Watson
filed his Amended Petition for Judicial Review and Application for
Declaratory Judgmentn both pleadings, Watson asserted that this was
“an appeal of a final agency action (a.k.a. application for writ of
mandamus) filed in the district court under the jurisdictional@itthof

28 U.S.C. § 1361 pursuant to 5 U.S.C. § 701 through 5 U.S.C. § 706.”

Watson v. Chief Admin. Judge, U.S. Dep'’t of Labor, No. 09-310, 2010 WL 71586702

(E.D. Tex. Feb. 23, 2010).

The Eastern Distriadf Texas courgranted Labor’s Motiomo Dismiss, finding that it
lacked jurisdiction to consider the actioBeeid. at *5. Having dismissed Watson’s claim on
jurisdictional grounds, the cowstatedthat it did “not need to reach” the issueregjudicata; it
did note, however, thatle Court believes that this action wowdtso be barred by res judicata.

Watson has pursued these claims in various venues for more than sixTyearssues are the



same in each venue. Watson merely alters the relief sought or the claim assesaidf bt
issuesarise out of the same facts: Watsofdilure to obtain review of the decision not to
investigate his claims.1d.

The Fifth Circuit subsequently affirmed this decisi@eeWatson v. Chief AdminLaw

Judge, No. 10-40411, 2010 WL 403398i*2-3 (5h Cir. 2010)(affirming district court’s

ruling that it lacked dojectmatter jurisdiction ovecase). Having found that there was no
subjectmatter jurisdiction over Watsosiclaims, the Fifth Circuit determined that there was no
need tad‘decide whether the doctrine of res judicata also bars the clalthsat *3 n.3.

Against this factual backdropjagistrateJudge Robinson issued her Report on
November 30, 2012ecommendig dismissal under the doctrineres judicata. SeeReport at
6-10. Watsorimely filed his (bjections to the Report ddecember 2, 2012.

. Legal Standard

Under Federal Rule of Civil Procedure 72(b), once a magistrate judge hasldmer
recommended disposition, a party may file specific written objections. Tinetdisurt “must
determineade novo any part of the magistrate judge’s disposition that has been properly objected

to.” Fed. R. Civ. P. 72(b)(3see, e.gWinston & Strawn LLP v. FDIC, 841 F. Supp. 2d 225,

228 (D.D.C. 2012) (court must condwetnovo review of objections to magistrate judge’s report
and recommendation)l'he district court mayhien “accept, reject, or modify the recommended
disposition.” Fed. R. Civ. P. 72(b)(3).
[11.  Analysis

Petitionerraises wo objections to the Repdstrecommendation of dismissal omres

judicata grounds? First, hemaintains that the jurisdictional deficiencies that led to the prior

2\Watson also raises objections to the Magistiatigés “FAILURE to demand the administrative record and
allowing the government to intervene without leave.” Obj. at 3 (enphasriginal). Neither contentioritars the
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dismissals are “cured” by his “arguments concerning the Chevron Doctrine Olfpext 34.
Second, he contends that “[t}he Doctrine of Res Judicata was never interidepappliedto
jurisdictional dsmissals or [to] protect attorney miscondudd” at4. The Courtvill address
Watson'’sres judicata objections beforéurning to aralternate ground for dismissais failure

to state a claim under the APA or the Mandamus Attevron, U.S.A., Inc. v. Natural Res. Def.

Council, Inc, 467 U.S. 837 (1984), will receive mention along the way.

A. ResJudicata

Labor contends that Watson’s claims are barretebjudicata. SeeMot. at 3-4.
Specifically,it points to “several civil actions” wherein Watsasught “to overturn the decision
by Labor's Wage and Hour Division not to investigatedomplaint that EDS terminated his
employment and hired an H1-B foreign worker in his place in violation of the Iratiug and
Nationality Act.” Id. at 4. Because the claims Watson pursues here are the very same claims
that have already been rejected by other courts, Labor maititaifiees judicata requires the
dismissal of this action.Ild. Labor cites several of these decisions dismissing Watson’s ¢laims
including a FifthCircuit decision observing, “[T]his is not Watserfirst time infederal court on
these claimslincluding the instant case, he has filed no less than five federal lawsuits based on
substantially similar factual allegations, resultingt least nine written opinions, none of which
have resolved even a singleuesn his favor.” Watson 2010 WL 4033991at * n.1.

Watson counters that the prior dismissals for lackutiectmatter jurisdiction ar@ot
dispositions on the merits and thus cannot bar his claims tegjedicata. SeeOpp. at 6-8

Obj. 8-9. The Court disagreeés MagistrateJudge Robinson notes in her Report,

outcome here. Where Petitioner seeks judicial review of an agency action, hessamhohe agency’s
participation in the action by framing this as a “writ of manddmitisvasthus not error foMagistrateJudge
Robinson to allow Labor to piggipate. Additionally, because the Court finds that Watson has failedé¢casta
claim, there is no need fdrto review theadministrative record.
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A dismissal for lack of jurisdiction is ordinarihot a final judgment on

the merits, as thigigant may ‘fefile the action in an appropriate forum.”
Prakash v. Am. Univ., 727 F.2d 1174, 1182 (D.C. Cir. 1984). However,
“if a court makes a substantive determination in ordertive at a
jurisdictionalholding, the substantive determination can have issue
preclusive effecso long as it was actually litigated and determined in the
prior action.”

Report at 8 (citindNextWave PersCommc’ns, Inc. v. FCC, 254 F.3d 130, 148 (D.C. Cir. 2001),

aff'd sub nom., FCC v. NextWawers. Commc’ns Inc537 U.S. 293 (2003))The Report also

explainsthat a judgment ordering dismissal Wilpreclude relitigation of the precise issue of
jurisdiction that led to the initial dismissalunless there are developments subsequent to the
initial dismissalthat“cure’ the jurisdictional deficiency identified in the first suitReport at 8

9 (quoting GAF Corp. v. United States, 818 F.2d 901, 912-13 (D.C. Cir. 1987)).

Watson contendthatsuchchanged circumstances exist hieeegausdis “arguments
concerning the Chevron Doctrine CURE . . . the jurisdictional issues brought up in the iNorther
District of Texas’ decision, Eastern District of Texas’ decision, aftd Eircuit’'s opinion . . . .”
Obj. at 3. Whatever this means, Watson’s “argumermsiicerning Chevrooamot provide the
sort of additional jurisdictional facts contemplatedGAF Corp.thatwouldallow him to“cure”
the deficiencies his previous filings ancktitigate the issues that led to the prior dismssshl
his claims. See818 F.2d at 912-13 & n.73 (providing examples of “curable defects,” including
service ofprocessandsubmission of a necessary affidavit required for denaturalization
proceeding).The Chevrondecision moreover, does not create an independent source of
jurisdiction; it merelyarticulateghe deference a court should afford an agency when evaluating
its interpretaion of a statute it administer§See467 U.S. 837 As Watson has cited no authority
to suggest that the jurisdictional defects that previously barred his claims cdre mowed, the

Report correctly held thahis suit wadarred byresjudicata.



B. 12(b)(6) Dismissal Otherwise Appropriate

Even ifresjudicata did not apply to the claims here, dismissal would otherwise be
required because Watson has failed to state a.clfiatson’s Petition purports to bring his
claims pursuant tthe Mandamus Act and thedicial-review provisions of th&dministrative
Procelure Act 5 U.S.C. 88 701-06, whigkstablish a cause of action for parties adversely
affected either bygency actions or by an agency'’s failure to &ePetition at 2.Because the
challenged agency actidrere was discretionarynamely, the decisioby Labor’'s Wage and
Hours Division not to investigate Watson’s complaintee-cannot state a claim under the
Mandamus Act othe APA which “explicitly excludes from judicial reviewhose agency

actions that arecommitied to agency discretion by ldiv. Sierra Club v. Jackson, 648 F.3d 848,

855 (D.C. Cir. 2011) (quoting 5 U.S.C. § 701(a)).
The Fifth Circuit—faced with the exact same challenge as heeasoned:

Under the APA, there is no judicial review of agency action when that
“agency action is committed to agency discretion by lawJ.S.C. §
701(a)(2). The H1B provisions of the INA instruct the Secretary of

Labor (or her designee) to “conduct an investign” into complaints that

an employer has failed to abide by thé Bl provisions regarding the
displacement of U.S. workers with H3 foreign workers “if there is
reasonable cause to believe that such a failuréas occurred.8 U.S.C.

§ 1182(n)(2)(A. By the terms of the INA, therefore, only the Secretary is
empowered to make this reasonatdeise assessmerih other words,
WHD’s determination that there was no reasonable cause to investigate
Waton's allegations, and the Boasdaffirmance of thatletermination,

are decisions that are committed to the discretion of a federal agency
under the statute and, therefore, are unreviewable H&ader v. Chaney,
470 U.S. 821, 832 (1985) (“[A]n agency’s decision not to prosecute or
enforce. . .is a decsion generally committed to an agensyabsolute
discretion.” (citations omitted)); 20 C.F.R. 8§ 655.806(a)(1) (providing that
under 8 1182(n)(2), “[n]o hearing or appeal ... shall be available where the
Administrator [of WHD] determines that an investigation a complaint

is not warranted.”).




SeeWatson , 2010 WL 4033994t *2.°

The Fifth Circuit further determined thidte federal mandamwsatute, 28 U.S.C. § 1361,
could not confer jurisdictiarIssuare of a writ of mandamus is an ‘extraordinary remedy,
available only where government officials clearly have failed ttopa nondiscretionary
duties.” Here, WHDS decision not to investigate was entirely discretionary under the statute,
and thus it cannot support any contention by Watson that mandamus should ligs{ieternal
citations omitted) Because Watson has failed to state a clamster the APA or the Mandamus
Act, dismissal ohis Petition is required.

As courts havereviously recognizedPetitioner’s efforts to ritigate the same claims
for nearly a deade in numerous courts present a significant drain on judicial reso@ees.
e.g, Watson 2007 WL 5171595t *7 (“Plaintiff's persistent filings in the face of clear legal
authority that preempts judicial reviestrains judicial resource¥. While pro se litigants are
afforded mordeniency in presentintheir cases, Watson’s firo se status does not render him
immune from pleading facts upon which a valid claim can’rdsdt.at *3 (citing Ledford v.

United States 297 F.3d 1378, 1382 (Fedir. 2002), and Constant v. United States, 929 F.2d

654, 658 (FedCir. 1991)). Indeed, in Constarnihe Federal Circuit sanctionegbie se plaintiff
for filing a frivolous appeal where

[g]iven his long history of litigation and relitigation of the same issues, we
can only conclude that Constaltbly this time is certainly not without

some pratical experience with the law.Even more importantly, as we
have noted above, Constant has twice been explicitly warned in opinions
of this court that his prior conduct was frivolous, and tifdt€ persists by
trying to raise again the same issues that have been finally decidesl
could be sanctioned under Fed.R.Civ.P. 11, Redpp. P. 38, and the

3 As noted inthe Report, in this Circulta complaint seeking review of agency action ‘contetittoagency
discretion by law should be dismissed under Rule 12(b)(6) for failure to state a claier uhel APA, rather than
under the jurisdictional provision of Rule 12(b)(BeeReport at 7 n.4 (citingierra Club 648 F.3d at 854 While
the Fifth Circuit's analysisliscussed abowsas a jurisdictional analysiswderRule 12(b)(1), its reasoning
nonethelesapplies here.



inherent power fthe @urts to sanction.” Given such clear, direct, and
repeated warnings that the very arguments he here attempts to relitigate
are frivolous, with citation to the specific rules under which he may be
sanctioned, there is no escaping the conclusion tiyaieasonable person

in Constant’s position, even though a non-lawyer, would understand that
the filing of this appeal is improper conduct which could subject him to
sanctions.

Id. at 658(internal citations omitted)While the Court will not impose sanctiotigs time, it
cautions Watson that he may not be so fortunate if he continues to burden the courts with issues

thathave alreadyeenresolved.SeeGomez v. Aragon, 705. Supp. 2d 21, 23 n(®.D.C.

2010 (recognizing thasanctions may be imposed agairst se plaintiffs under Rule 11, and
district court is “accorded wide discretion” in determining appropriatenesanations).
V. Conclusion
For the reasons stated herein, the Court will issue a contemporaneous Onakangtoe
Recommendation of the Magistrate Judge to grant the Department of Lalodics M
/s/ James E. Boasberg

JAMES E. BOASBERG
United States District Judge

Date: Decembel9, 2012




