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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MARY ANN TURNER,
Plaintiff, : Civil Action No.: 12-00045RC)
V. : Re Document No.: 12

UNITED STATES CAPITOL POLICE
BOARD,

Defendant.

MEMORANDUM OPINION

GRANTING DEFENDANT 'SMOTION TO DISMISS

I. INTRODUCTION

In this employment discrimination action, the plainthfary Ann Turner, a member of
the United States Capitol Police (“USQRlaims that she was discriminated against based on
her gendeand retaliated against for complaining about discrimination. Plaintiff raises the
claims concerning a closmut performance evaluation she received that was allegedly executed
in October 2009.SeeAm. Compl. T 49, ECF No. 1®Ilaintiff splits her concerns about this
closeout performance evaluation into numerous separate claims concerning the@vélkelt:
a supervisor’s “attempt” to interfere with the evaluation,uhgmeliness of the evaluatipand
her lack of opportunity to review and refute the evaluati®eeAm. Compl.Counts IVIII .
Additionally, plaintiff claims that she was subjected to a hostile work environmesat lom her
gender, and in retaliation for complaining about her disoatory treatmentAm. Compl.
Counts IX & X. These claims are brought pursuant to the Congressional Accountability Act
(“CAA”) which in certain respects incorporates the protections of Titleo¥/Civil Rights Act

of 1964, 42 U.S.C. § 2000et seq (“Title VII”). The USCP filed a motion to dismiss largely
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arguing thatheplaintiff's claims are untimely because she failed to seek counselingpp\wB0
days ofthe alleged discriminatory acthe allegations concerning the performance evaluation
are not actionable because a fully satisfactory evaluation is not materighgagdand she has
not raised claims rising to the level of a hostile work environment because tleel altegwere
not severe or pervasiv&eeDef.’s Mot. Dismiss9-19, ECF No. 12. For the reasons set forth
below, because most of plaintiff's claims are untimely and the performancatwawas not
materially adverse, the defendant’s motion to dismiss is GRANTED.
. FACTUAL ALLEGATIONS

The plaintiff, Mary Ann Turner, has bearmember of th&JSCPsince July 1986. Am.
Compl T 3 ECF No. 13. She was promoted to the rank of detective in June ABRXompl.
1 8. In May 2004, plaintiff was traferred to Intelligence Sectidnvestigations (“ISF). Am.
Compl. 1 9. In the 13- plaintiff's first-line supervisor was Michael Albrycht, Sergeant and
Supervisory Special Agent (“SSA”Am. Compl. § 11. But, because plaintiff was detailed to
the Joint Terrorism Task For¢&JTTF”) between May 2004 and September 2007, she had
limited contact with SSA Albrycht. Am. Compl. {1 10, 14.

In September 2007, plaintiff returned to the direct supervision of SSA Albrycht in the
IS-1. Am. Compl. § 18. SSA Albrycht provided plaintiff with a performance evaluation rating
of “outstanding” for the years 2006 and 2007. Am. Compl. 11 19, 20. She was not evaluated in
2008.Am. Compl. 1 21.

On July 23, 2008, plaintiff filed a complaint with the USCP’s Office of Profeskiona
Responsibility charging SSA Albrycht with gender discriminatiéim. Compl. § 22. That
complaint included claims concernitige following comments SSA Albrycht made at a section

briefing; a dispute plaintiff had with SSA Albrycht about a fleet car she wasviotd



Richmond, Virginia; SSA Albrycht’s denialf plaintiff's request to attend the Women in Federal
Law Enforcement Conference; an incident during counseling in which SSA Alboydlitdr to
remain silent; a misunderstanding between plaintiff and SSA Albrycht regaaimgletion of a
4" of July Phn of Action; SSA Albrycht's denial of plaintiff's request for camera and
surveillance training and training funded by other USCP units; plainté€kision from liaison
visits to other agencies; plaintiff’'s assignment to zones in which heofresponsibility did not
include activity; SSA Albrycht’s exclusion of plaintiff from routine sectiotiattes while she
was detailed to the JTTF; SSA Albrycht's admonishment of plaintiff for parkpeysonally
owned vehicle in a restricted location; SSA Adiint's comments to others implying that
plaintiff had failed to resolve a ticket; SSA Albrycht’s faduo select plaintifto fill in for CID

or to serve as acting supervisor; SSA Albrycht’s verbal discipline of gfaahthe Rayburn
House Office Builling in the presence of other officers, agents and civilians; and SSA
Albrycht’s failure to commend plaintiff on a matter involving international tesnor Id.

On or about the same date that plaintiff filed her complaint, July 23, 2008, SSAlbryc
was immediately detailet another part of USCP, ordered to have no contact with plaintiff and
to stay out of her business, orderedty away fromS-I's offices, andorderedto have no
contact with ISI's agents. Am. Compl. 11 23, 24. About a ya&er,on August 18, 2009,
plaintiff, pursuant to a competitive vacancy announcement, applied for another posihien i
Security Coordination Section of the USCP. Am. Compl. { 29.

On or about September 22, 2009, plaintiff officially learned that the Office of
Professional Responsibility had sustained her discrimination claims aga@isgtiBrycht. Am.
Compl. 1 36.0n September 25, 2009, plaintiff was detailed to the Intelligeectid-

Analytical (*IS-A”) and reported to that detail a few days latam. Compl. 11 38, 39. On or



about January 28, 2010, plaintiff was notified of her transfer to the position for which she had
competed in the Security Coordination Section anavfuch transfer was effective as of
February 21, 2010Am. Compl.1 39, 40. Thus, after July 23, 2008, the day on which plaintiff
complained about SSA Albrycht’s discrimination, he never again supehased

On June 13, 2011, plaintiff reviewed her personnel jacket. Am. Compl. 1 48. She claims
that, at this point, for the first time, she foundchbo$eout” performance evaluation allegedly
executed on October 13, 2009 by SSA Scheelar. Am. Compl. 1 49. Aodlosing is given
to an employee whethat employee leaves a unit or when the rating official leaves theSemt.
Pl.’s Opp’n Mot. Dismiss, ECF No. 154t 2(f 3.14.3)*! Closeout ratings are only maintained
in the Central Personnel File and ac¢used in determining the final summary ratind. at 2
& 10. Moreover, performance reviews only remain in the Central Personnel Ritederyears.
Id. at 12. The closeut rating plaintiff receiveth 2009was “meets expectations” which is
lower than the “outstanding” rating plaintiff had received in 2006 and 2@®&Am. Compl.
50. Plaintiff alleges that SSA Albght was involved in this lower rating (despite his not being
her supervisor) because, in the personnel file, the close-out evaluation form had adgiested
to it addressed to SSA Scheelar from SSA Albrycht statday, call me on this, Mike.’Am.

Compl. 153, 54.

! Although these facts are not alleged in the Complaint, they are contained in a

document submitted to the Coubst plaintiff. SeePl.’s Opp’n Mot. Dismiss, ECF No. 15-1.
Plaintiff urges the Court to rely upon this document in resolving the Motion to Bisirhe
Court may consider material that is subject to judicial notice on a motion to dismissptosua
Fed. R. Civ. P. 12(b)(6) without converting the motion into one for summary judgi@eat.
Abhe & Svoboda, Inc. v. Chad08 F.3d 1052, 1059 (D.C. Cir. 20@@xplaining that in
deciding a motion under Rule 12(b)(6), a court may consider the facts alleged in piaicom
documents attached to the complaint as exhibits or incorporated by referencettansl about
which the court may take judicial notice). Because the exhibit contains the writtelegpofia
public entity, the Court takes judicial notice of its contents.
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Plaintiff filed this action on January 11, 2012. Compl., ECF Nfier plaintiff filed
an amended coplaint, Am. Compl., ECF No. 13, the USCP filed a motion to disnides.’s
Mot. Dismiss, ECF No. 12For the reasons set forttielow, that motion is granted.

[ll. LEGAL STANDARD
A. Subject Matter Jurisdiction

Under Federal Rule of Civil Procedure 12(b)(1), a defendant may move to dessmiss
complaint, or a claim therein, for lack of subjeeatter jurisdiction.FED. R.Civ. P. 12(b)(1);
see Kokkonen v. Guardian Life Ins. Co. of Al U.S. 375, 377 (1994) (“Federal courts are
courts of limited juisdiction. . .. It is to be presumed that a cause lies outside this limited
jurisdiction .. . .”). In response to such a motiphgintiff must show that her claims lie within
“the judicial Power of the United States,” UGONST. art. Ill, 8 1, and that a federal statute
grants the Court jurisdiction to hear those claifaicei Int'l v. Dep’t of Commerce513 F.3d
1147, 1151 (D.C. Cir. 2010) (citindayor v. Cooper73 U.S. 247, 252 (1868yee also Shuler
v. United States31 F.3d 930, 932 (D.C. Cir. 2008). If the plaintiff cannot establish both
elements, the Court must dismiss the actiSteel Co. v. Citizens for a Better Eng23 U.S. 83,
94 (1998) (citingex parte McCardle7 U.S. 506, 514 (1868)). When resolving a motion made
under Rule 12(b)(1), the Court will “assume the truth of all material factegegibns in the
complaint and ‘construe the complaint liberally, granting plaintiff the beakéll inferences
that can be derived from the facts allegedAth.Nat'l Ins. Co. v. FDIC 642 F.3d 1137, 1139
(D.C. Cir. 2011) (quotinghomas v. Principi394 F.3d 970, 972 (D.C. Cir. 2005)).

B. Cause of Action
A motion to dismiss under Federal Rule of Civil Procedure 12(bi¢6)s’ thedgal

sufficiency of a complaint. Browning v. Clinton292 F.3d 235, 242 (D.C. Cir. 2002). The



motion does not test a plaintiff's ultimate likelihood of success on the merits, bdbordg the
court to determine whether a plaintiff has properly stated a cla@L.U Found. of S. Cal. v.
Barr, 952 F.2d 457, 467 (D.C. Cir. 2001). The complaint must set forth a short and plain
statement of the claim, to givefendants fair notice of the claim and the grounds upon which it
rests. Kingman Park Civic Ass’n v. William848 F.3d 1033, 1040 (D.C. Cir. 2003) (citingpk
R.Civ.P.8(a)(2) andConley v. Gibson355 U.S. 41, 47 (1957)).

“To survive a motion to dismiss, a complaint must contain sufficient factual matter,
accepted as true, to state a claim to relief that is plausible @t&s Ashcroft v. Igbgl556
U.S. 662, 678 (2009) (internal quotation marks omittBd)t Atl. Corp. v. Twomb|y650 U.S.
544,562 (2007). A claim is facially plausible when the pleaded factual content “alloaautthie
to draw the reasonable inferertbat the defendant is liable for the misconduct allegéglyal,
556 U.S. at 678 (citingwombly 550 U.S. at 556). “The plausibility standard is not akin to a
‘probability requirement,’” but it asks for more than a sheer possibility that addefehascted
unlawfully.” 1d. (citing Twombly 550 U.S. at 556).

The court need not accept as true inferences unsupported by facts set out in thetcompla
or legal conclusions cast as factual allegatioarren v. District of Columbie353 F.3d 36, 39
(D.C. Cir. 2004)Browning 292 F.3d at 242. “Threadbare recitals of the elements of a cause of
action, supported by mere conclusory statements, do not suffgtgal, 556 U.S. at 678 (citing
Twombly 550 U.S. at 555).

V. ANALYSIS

Plaintiff raises gender discrimination and retaliation claims concerning aalibse

performance evaluation she received that was allegedly executed in G10BerAdditionally,

plaintiff claims that she was subjected to a hostile work environment, based on resy gaddn



retaliation for complaining about her discriminatory treatment. Each of theses edaassessed
below.
A. Plaintiff's Performance Evaluation Claims
Plaintiff splits her concerns about thiwseout performance evaluation into numerous
separate claims concerning the evaluation itaedupervisor’s “attempt” to interfere with the
evaluation, the untimeliness of the evaluation, and her lack of opportunity to reviewdad re
the evaluation.SeeAm. Compl.Counts I-VIII, ECF No. 13 But, no matter how plaintiff
characterizes these claims, they all fail because none of the USCP’s eatioeming the
evaluation are sufficiently adversedonstitute unlawfutliscrimination or retaliation.
1. Discrimination Claim
Plaintiff allegesthat she received a closait performance evaluation, allegedly executed
on October 13, 2009, in which her performance was rated as “meets expectations,hehich s
claims is a lower overall rating tharethoutstanding” she received 2906 and 2007Am.
Compl. 11 49, 50, ECF No. 13. &blaims that this lower rating was discriminatory, based on
hergender.Am. Compl. Counts [, Ill, V, VII. She bases this claim not just on the rating itself
and SSA Albrycht’s interference in its preparation, but als8®A Albrycht’'s “attempt” to
interfere with the ratinghe factthat it was provided to her on an untimely basis, and that she
was deprived of an opportunity to review and refute its contédtsPlaintiff does not allege
that she suffered any financial harm as a result of the rating or that sbatlostany specific
professional opportunities because of it. In fact, plaintiff alleges that she didemdearn that
the rating existed untihonths after it was purportedly prepar8deAm. Compl. 148, 49
(closeout evaluation purportedly executed on October 13, 20@9laintiff did not locate it in

her personnel jacket until June 13, 2011). Accordingly, neither the “meets expectabsas”



out rating, nor the alleged procedussues leading to its issuammanstitute unlawfuadverse
employment actions.

To establish a prima facie case of gersiscrimination under Title VII (and thus under
the CAA), the plaintiff must show that “§qshe] is a member of a protected class; §ag]
suffered an adverse employment action; and (3) the unfavorable action guvesatsinference
of discrimination.” Brown v. Brody 199 F.3d 446, 452 (D.C. Cir. 1998ge alsd&tewart v.
Ashcroft 352 F.3d 422, 428 (D.C. Cir. 2008)arroll v. England 321 F. Supp. 2d 58, 68
(D.D.C. 2004). Th USCP argues that the clemat performance evaluation did not constitute an
adverse employment action in the context of a discrimination claim. The cows$agre

In the context of discrimination claims, the D.C. Cir¢wis heldhat, in the absence of a
diminution in pay or benefits, an employee does “not suffer an actionable injurg thees are
some other materially adverse consequences affectingrths,tconditions, or privileges of her
employment or her future employment opportunities such that a reasonable &etraniuid
concludethat the plaintiff has suffered objectively tangible harBrown 199 F.3d at 457.
“Mere idiosyncrasie®f persmal preference are not sufficient to state an injulyg.” Likewise,
“[m]inor and even trivial employment actions that ‘an irritable, etipthe-shoulder employee
did not like™” are not actionableRussell v. Principi257 F.3d 815, 818 (D.C. Cir. 2001
(quotingSmart v. Ball State Univ89 F.3d 437, 441 (7th Cir. 1996)). The Supreme “Court
specifically identified ‘discharge, demotion, or undesirable reassighawetiiree examples of
the kind of ‘tangible employment action’ for which an employee may bring a visaliadility
suit against her employer under Title VIIBrown,199 F.3d at 457 (quotingaragher v. City of
Boca Raton524 U.S. 775, 765 (1998)). There is a “thick body of precedent . . . refuljeng

notion that formal criticism or poor performance evaluations are necgssardrse actions.”



Id. at 458. This is because “[p]erformance evaluations are likely to be ‘[i|ntevtgaut
mediate decisions having no immediate effect upon employimehntise result “is often
speculative, making it difficult to remedyRussell 257 F.3d at 818 (quotingungin v. Katten,
Muchin & Zavis 116 F.3d 1549, 155 (D.C. Cir. 1997)).

The paintiff alleges that the closeut performance evaluation of “meets expectations”
was discriminatory based ¢ergender. But she does not allege that she was deprived of a
bonus, salary increase, or a promotion as a result of it. As the USCRatievapolicies state,
closeout evaluations are not used in determiningaimployee’s final summary ratingseePl.’s
Opp’n Mot. Dismiss, ECF No. 15-1 at($3.14.3). As such, it is hard to imagine how it could
have contributed to bonus or promotion decisions. And plaintiff has not challenged (at least in
this action) any final summary ratings she received. Similarly, plaintiff biealleged any
concrete facts supporting a claim that the summary rating of “meets expettatibat is not
adverse in an absolute sense — hindered any future employment opportunitiesit Agaanc
to imagine how it could have. According to plaintiff's own allegations, the dateating at
issue was not in her personnel file until shortly before June 2011 (desgitegtdated October
2009). Am. Compl. 11 48, 49. Pursuant to the@F8s performance evaluation policies, it
would have been removed from her personnel file three years after execugip®etober
2012. Pl.’s OppMot. Dismiss ECF No. 15-1 at 12. Thus, ftire several months the clesat
rating was located in plaintiff's personnel fitege plaintiff has not identified any specific
instances of it having impacted her professional opportunities and, because it has now been

removed from the file, it cannot have any impact in the futufédws, without any of these

2 The Court expects USCP’s counsel to confirm thatt8€P complied with its

retention policy.



tangible injuries, plaintifs closeout evaluation does not constitute an actionable adverse
employment action.

As such, because plaintgfcloseout performance rating of “meets expectations” does
not constitute an adversenployment action, she cannot base a discrimination claim®on it.
Brown, 199 F.3d at 458plaining thatvhile “fully satisfactory” rating may have been lower
than normal for plaintiff, it was not adverse in an absolute sense and, thus, not agtionable
Consequently, her gender discrimination claims based on the close-out evaluatind tai
dismissed.

2. Retaliation Claim

Plaintiff also claims that she was rated “meets expectatiartbe closesut performance
evaluation in retaliation for having previously complained about the discriminatatgnget she
allegedly endured. But for the same reasons her discrimination claims cont¢eisirigse-out
evaluation fail, her retaliation claims fail as well.

To establish a prima facie case of retin, a plaintiff must show that (1) she engaged
in a statutorily protected activity, (2) a reasonable employee would hane foe challenged
action materially adverse, and (3) there existed a causal connection betweetetttegr
activity and the mizrially adverse actionBurlington N. & Santa Fe Ry. Co. v. Whis8 U.S.
53, 67-69 (2006)Jones v. Bernank&57 F.3d 670, 677 (D.C. Cir. 2009). In the retaliation

context, the term “adverse action” “encompass|es] a broader sweep of actiomoHeain &

3 And, if the claims based on the evaluation itself are not actionable, the claims

based on alleged procedural deficiencies and attempted interference leadiftgaog ot

either. SeeTaylor v. Small350 F.3d 1286, 1293 (D.C. Cir. 2003) (holding thdekayin

providing aperformance evaluatiaid not constitut@dverse employment action absent adverse
effects caused by delay). In this Circuit, an employer may cure an adwgp®/ment action
before the action is subject to litigatiold. Accordingly, it would defy logic to conclude that an
“attempted” but unsuccessful adverse action could be actionable.
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pure discrimination claim.’Baloch v. Kempthorné&50 F.3d 1191, 1198 n.4 (D.C. Cir. 20048).
Thus, “[r]etaliation claims are ‘not limited to discriminatory actions that affect thestand
conditions of employment’ and may extend to harms that are not workjglated or
employmenirelated so long as ‘a reasonable employee would have found the challenged action
materially adverse.’1d. (quotingBurlington 548 U.S. at 64, §8 “[I] n this context [material
adversity] means it well might havdissuaded a reasonable worker from making or supporting a
charge of discrimination.’Burlington, 548 U.S. at 67-68. The plaintiff's burden is not great: he
“need only establish facts adequate to permit an inference of retaliatory indétorean v.

Small 271 F.3d 285, 299 (D.C. Cir. 2001).

The USCP argues that plaintiff's retaliation claim fails because the “meets aqest
closeout evaluation does not constitute the materially adverse action required toumake
retaliation claim. Again, thedlirt agrees.

As set forth in detail above, there is no allegation that the rating caused plaintiffs
out on a bonus, salary increase, or promotion. Additionally, she has not plausibly fttged
indicating that the closeut performancevaluation hindered her professional opportunities.

Nor has she explaindtbw, given the nature of close-out evaluations as set forth in the relevant
USCP policies, either of these things could have occurred. Accordingly, becansg pés
not allegel facts supporting a claim that she suffered a materially adverse -acgorone that

might have dissuaded a reasonable worker from making or supporting a chargerofrdaion

4 Plaintiff utilizes a significant portion of her opposition brief to argue that the

applicable standard to be applied to Condgoesd Accountability Act retaliation claims is the

one established by the Board of Directdrshe Office of Compliance. P$.Opp.Mot. Dismiss
21-30, ECF No. 1%prohibiting “any adverse treatment that is based on a retaliatory motive and
is reasonablyikely to deter a charging party or others from engaging in protectedtggtivBut
nowhere does thglaintiff explain how that standard differs, if at all, from this Circuit’s
application of théBurlingtonstandard. Regardless, to the extent themeydifference in the
standards, plaintiff's retaliation claims fail under either formulation.

11



— her retaliation claims fail as welSee, e.g. Taylor v. Sqli§71 F.3d 1313, 1321 (D.C. Cir.
2009) (finding the lowering of employee’s performance evaluation from “@ndstg” to
“Excellent” to “Fully Effective” not materially adverse because downgrades ve¢Etached to
financial harms despite plaintiff's conclusalegation that she was denied promotional and
bonus opportunitiesBaloch v. Kempthorné&50 F.3d 1191, 1199 (D.C. Cir. 2008hding that
a performance rating of “not achieved” wad materially adverse because plaintiff failed to
produce evidence th#éhe rating coul@ffecthis position, grade, level, salary, or promotion
opportunitiesy’
B. Plaintiff's Hostile Work Environment Claims

Plaintiff claims that she was subjected to a hostile work environment, based on her

gender, and in retaliation for cotaming about her discriminatory treatme@eeAm. Compl.

Counts IX & X. The USCP principally argues that these claims are ugtirker the reasan

> Defendant also argues that plaintiff's retaliation claim fails because she lds fail

to plausibly allege that her protected activity was the cause of her “meetsaions” rating

given the lack of temporal proximity between when she filed her discriminatmaplaint on

July 23, 2008 and@hen the clos®ut performance evaluation was allegedly executed in October
2009 (15 months)SeeDef.'s Mot. Dismiss15-16 ECF No 12. For purposes of analyzing
temporal proximitythe courts in this Circuit look at not only the filing of the complaint, but also
subsequent protected activitgeeHamilton v. Geithner666 F.3d 1344, 1358 (D.C. Cir. 2012);
Holcomb v. Pwell, 433 F.3d 889, 903 (D.C. Cir. 200&ingletary v. District of Columbja&51

F.3d 519, 524 (D.C. Cir. 2003). Moreover, the relevantdiatrimination statutes do not say
that retaliation must be immediate to be actionaKlalinoski v. Gutierrez435 F. Supp. 2d 55,

70 (D.D.C. 2006). And the plaintiff's burden at the pleading stage “is not gireat.”

Additionally, although temporal proximity is one way for a plaintiff to meetheden of
establishing @rima faciecase, courts will also look at additional evidence supporting an
inference of causation beyond temporal proximity alddamilton, 666 F.3d at 1358. In this
case, according to plaintiff's allegations which are taken as true atabes SSAAlbrycht was
officially found to have discriminated against plaintiff in September 2869.Compl. { 36

He alsointerfered with her performance evaluation in October 2009, only one monthdafer.

49. Not to mention that he also brought criminal and admatiige charges against plaintiff that
her superiors implied werbaseless around the same tildef | 26, 34, 35. A reasonable juror
could infer that a finding of discrimination could cause retaliatory hostilitiie same, or

greater extent, than theiginal complaint of discrimination. Consequently, the Court concludes
that defendant’s temporal proximity argument fails at this stage of the lifigatio

12



set forth below, the Court agrees and dismisses the gbaded-claim asntimely. But the
retaliatoryhostile work environmerdlaim fails because it does not allege severe or pervasive
harassment.
1. Statutory Framework for Exhaustion of Administrative Remedies

The plaintiff brings her claims pursuant to the Congressional AccountabdalityAdn.
Compl.99 £ 6. Through the CAA, “Congress extended the protections of Title VII of the Civil
Rights Act of 1964, as well as ten othemredial federal statutes, to employees of the legislative
branch.” BlackmonMalloy v. Unhites States Capitol PolicedB 575 F.3d 699, 701 (D.C. Cir.
2009). “In Subchapter IV Congress specified a three-step process that requiresling and
mediation before an employee may file a complaint seeking administrativacaljuelief.” 1d.
To “commence a proceeding,” an employee must request counseling within 180 daydabé the
of the alleged violation of law. 2 U.S.C. § 1402@lgckmonMalloy, 575 F.3d at 702. Because
the relevant CAA provisions provide “that a district court has ‘jurisdiction oygrfgriate
actions] commenced . . . by a covered employee who has completed counseling . . . and
mediation™ and a “civil action may be commenced lyoaered employee only to seek redress
for a violation for which the employee has completed counseling and mediation,” the D.C
Circuit has held that the CAA’s administrative exhaustion requirement is jurisdittid. at
705-706;accordGordon v.Office of the Architect of the Capit®@28 F. Supp. 2d 196, n.6
(D.D.C. 2013)Bradshaw v. Office of the Architect of the Capi8i6 F. Supp. 2d 126, 135
(D.D.C. 2012).

The Supreme Court’s opinion hational Railroad Passenger Corp. v. Morg&36 U.S.
101 (2002), requires that a plaintiff file a charge for each separate discrettéiactimination

within the required period of time. As set forth above, in the case of claims underAha CA
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claimant must seek counseling within 180 days of theridisnatory act. But with respect to
claims of hostile work environment, which are different in kind because they invohatedpe
conduct that does not fully manifest itself on any particular day, a claim is tim&ng as one

of the acts contributing to the hostile work environment occurred within the 180 day filing
period. Morgan 536 U.S. at 116-17. Becausbe plaintiff did not seek counseling until June 13,
2011,Am. Compl. 1 4, she must establish that one of the acts contributing to the albsgjel
work environment occurred within 180 days of that date,approximately December 15, 2010.
Otherwise, the hostile work environment claims are untimely pursuant to thesGradlitory
requirement.

2. Timeliness of Plaintiff's GenderBased and Redliatory Hostile Work Environment
Claims

As set forth above, in order for her claims to be timely, plaintiff must estabéitbrtle of
the acts contributing to the alleged hostile work environment occurred within 180fdayseo
13, 2011j.e.,after December 15, 2010. For the reasons set forth below, she cannot do so.
Accordingly, her hostile work environment claims are dismissed as untimely.

In order to properly assess plaintiff's hostile work environment claims, adsig
principles must be kept in mind. First, the standards for judging a hostile work environment
claim are sufficiently demanding to ensure that Title VIl does not become erageivility
code for the American workplace©ncale v. Sundowner Offshore Servs.,,IB23 U.S. 75, 81
(1998). Thus, not everything that makes an employee unhappy would necessarily be part of a
hostile work environment claim. Second, a “plaintiff ‘must always prove that the daatduc
issue was not merely tinged with offensive . . . connotationschuglly constituted
discrimination . . . because of' the employee’s protected staRetérs v. District of Columbja

873 F. Supp. 2d 158, 188-89 (D.D.C. 2012) (quoGmgale 523 U.S. at 81)“It is therefore

14



important in hostile work environment cases to exclude from consideration personsieingeci
that lacka linkage of correlation to the claimed ground of discriminatidd.’at 189 Finally, in
order for allegations to qualify as “part of the same actionable hostileemeiftonment claim,”
they must be “adequately linked into a coherent hostile environment claim” byviimgdlthe
same type of employment actions, occurr[ing]tredy frequently, and [being] perpetrated by
the same managersBaird v. Gotbaum662 F.3d 1246, 1251 (D.C. Cir. 20Xiijternal citations
omitted)® With these principles in mind, the Court examines the timeliness of plaintiff's hostile
work environmaet claim.
a. Retaliatory Hostile Work Environment Claim

The Court begins with the retaliatory hostile work environment claim first bec¢hasis
the easier claim to dismiss. Plaintiff alleges that she engaged in protecteg antidy 23,
2008, by sbmitting a complaint with the Office of Professional Responsibility charg8®y S
Albrycht with discrimination based dhe plaintiff's gender. Am. Compl. § 22. But, based on
that complaint, SSA Albrycht was immediately detailed away from supervisimgifbland
never supervised her agaiam. Compl. 1 24, 38-42.

Plaintiff complains that she suffered harassment from SSA Albrycht baseldmm et
of actsto which he allegedly subjected h&eeAm. Compl. 11 22.a, 22.p. But those actions
took dacebeforeplaintiff filed her discrimination complaint. Consequently, they could not have

been retaliatoryLewis v. District of Columbigg53 F. Supp. 2d 64, 79 (D.D.C. 20@9)he fact

6 Defendant argues that the clasgt performance evaluation cannot be considered

as part of the hadile work environment claim because it is a discrete &eeDef.’s Mot.
Dismiss18, ECF No. 12 But this Circuit has rejected that argumeseeBaird, 662 F.3d at
1252 (“Thus, although a plaintiff may not combine discrete acts to form a hostke w
environment claim without meeting the required hostile work environment standaney reainh

a court dismiss a hostile work environment claim merely because it contairdedasats that the
plaintiff claims (correctly or incorrectly) are actionabletbair own.”.
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that the allegedly retaliatory actions preceded the protectettyaptecludes a determination
that the protected activity caused the defendant to retaliate against the glaisé# also
Bryant v. Brownleg265 F. Supp. 2d 52, 70 (D.D.C. 2003) (same).

Thus, the only act by SSA Albrycht of which plaintiff complains that pasés the
protected activity concerns his alleged interference with the-claisevaluatiorl. But, absent
extreme circumstances, a single act is not sufficiently severe or peri@msvastitute a hostile
work environment.See, e.g., Stewart v. Evag35 F.3d 1126, 1134 (D.C. Cir. 20q2Except
in extreme circumstances, courts have refused to hold that one incident is so seweséttde
a hostile work environment.”). This case does not present such an extreme cimcamsts set
forth above, the “meets expectatiomtiseout evaluation was not materially adverse, much less
an extreme single act that could constitute a hostile work environment. Henutfplai
retaliatoryhostile work environment claim, Am. Compl. Count X, isncissed.

b. GenderBased Hostile Work Environment Claim

Contrary to the retaliatory hostile vioenvironment claims, the gender-based hostile
work environment claims could conceivably include all of SSA Albrgcittionsset forth in
paragraphs 22.a - 22.p of the Amended Complaint. These events, however, tobkfplace
plaintiff filed her discrimination complaint with the Office of Professional Rasjlity on July
23, 2008. Am. Compl.  22. Accordingly, these claims on their own would be untimely
because plaintiff did not seek counseling pursuant to the CAA’s mandatory schendanatil

13, 2011, almost three years later. Am. Compl. T 4. Thus, for plaintiff's gbadednostile

! Plaintiff also seems to complaaout being prohibited from applying for a detail

position in the Behavioral Analyst Unit of the FBI. Am. Compl.  56. The complaint does not
make clear whether plaintiff felt this act was retaliatory (rather than just uofauhether she
believes SSA Albrycht was involved in that decision. Regardless, even if this earent w
included as part of plaintiff's alleged retaliatory hostile work environrakamt, the Court’s

severe or pervasive analysis would not result in a different outcome.
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work environment claim to be timely, she rhigentify an act contributing to the alleged hostile
work environment that occurred after December 15, 2010.

The only allegedly discriminatory act plaintiff identifies that arguably folake within
this time frame is the “meets expectationgiseout evaluation. Although this evaluation was
purportedly executed in October of 2009, plaintiff suggests it might have been prepared la
Moreover, plaintiff claims that she did not discover the evaluation until June 13, 362Am.
Compl. 11 48, 49. Accordingly, for purposes of this motion only, the Court will assume that this
evaluation can be considered as having occurred within the 180 day window beforeimgunsel

But, in order for this evaluation to make the prior hostile work environment claims
timely, plaintiff must demonstrate that the evaluation was part of, and contributbd same
hostile work environment. For the reasons set forth below, the Court concludes it was not.

As set forth above, in order for allegations to qualify as ‘plite same actionable
hostile work environment claim,” they must be “adequately linked into a coherenehostil
environment claim” by “involv[ing] the same type of employment actions, daagjrelatively
frequently, and [being] perpetrated by the same managBesttl, 662 F.3d at 1251. Moreover,
intervening actions by the employer can sever earlier incidents fromreaanet incidentsSee,
e.g, Vickers v. Powell493 F.3d 186, 199 (D.C. Cir. 2007). The Court finds that the close-out
performance eaduation is not part of same actionable hostile work environment as the earlier
claims. Thustheplaintiff's gendefbased hostile work environment claims are untimely,
because thplaintiff has failed to identify an act contributing to the alleged reostdrk
environment that occurred after December 15, 2010.

First, the closeout evaluation occurred remotetytime from the earlier acts. The earlier

acts took place no laterah July 23, 2008, but the close-out performance evaluation took place

17



no earlier than October 2009 (and plaintiff suggests later), fifteen months $steond, the
closeout performance evaluation did not involve the same type of employment thetioras
involved in plaintiff's prior complaint. To the contrate plaintiff complains that the closeut
performance evaluation was not as favorable as the “outstanding” perforevahgations she
previously received in 2006 and 2007. Thirdjmil# was unaware of the closaut
performance evaluation until June 2011, alntlste years after SSA Albrycht ceased being her
supervisor.See, e.gMason v. S. lll. Univ. at Carbondal233 F.3d 1036, 104@th Cir. 2000)
(“Mean-spirited or derogatory behavior of which a plaintiff is unaware, and thus never
experiences, is not ‘harassment’ of the plaintiff (severe, pervasive, or gtieuyriett v. Tyco
Corp., 203 F.3d 980, 981 {16 Cir. 2000) éxplaining thahostile adbnsof which plaintiff is
unaware are not relevant to hostile work environment clddudiley v. WMATA924 F. Supp.
2d 141, 168 (D.D.C. 2013%ame);Hutchinson v. Holder815 F. Supp. 2d 303, 321 (D.D.C.
2011)(same). Because conduct that the plainkiiés not perceive as abusive cannot alter the
terms and conditions of her employment, conduct that the plaintiff did not know about cannot be
used to establish that she was subjected to a hostile work envirortfutahinson 815 F. Supp.
2d at 321. Finally, because the USCP removed SSA Albrycht from plaintiff's suparaisil,
ultimately found that he had discriminated against her, these intervening aev@nshe earlier
incidents from the more recent incident.

In the end, based on all of the aboeasons combined, the Court finds ttrae
closeout performance evaluation is not related to the earlier alleged acts pdrimconstitute
a hostile work environment. As such, because plaintiff has failed to identify an adbutomgr
to the allegd gendebased hostile work environment that occurred after December 15, 2010, her

claims are untimely and are dismissed. If the plaintiff believed SSA &lbsubjected her to a
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gendefbased hostile work environment while he supervised her, she needed to seek counseling
at that time (she did, in fact, make such allegations to the Office of Profé$3espansibility).
She cannot now rstart the clock, three years after SSA Albrycht ceased being her superviso
by claiming to have discovered an actrelated to SSA Albrycht’s direct supervision of her, that
probably took place two years before she sought counseling and, of which, she was greviousl|
unaware.
V. CONCLUSION
For the foregoing reasorthe defendant’s motion to dismiss is GRANTEBN order

consistent with this Memorandum Opinion is separately and contemporaneously issued.

Dated: September 30, 2013 RUDOLPH CONTRERAS
United States District Judge
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