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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
WATERVALE MARINE CO., LTD., as)

owner of the M/V AGIOS EMILIANOS)
et al,

Plaintiffs,
V. Civil Action No. 12-cv-0105 (KBJ)

UNITED STATES DEPARTMENT OF
HOMELAND SECURITY, et al,

Defendans.

N N N N N N N N N N N

MEMORANDUM OPINION

This case presents an issue of first impression regatdemgnited State<oast
Guard’sstatutoryauthority to imposeon-financial conditionsfor thereleaseof a
foreignflagged vessel that the agency hietainedat a United States podiue to
suspected violationsf federal and internationa&nvironmental la. Plaintiffs in this
case arghe owners and operators édur foreignflagged merchant vessetlsatthe
Coast Guardeldat United States ports fomvestigation ofcriminal violationsand later
releasedbut onlyafter Plaintiffs hadeachposted a bondnd executea “security
agreement” that containedariousnon-financialconditions. By their complaint filed on
January 23, 2012 (Compl., ECF No. P)aintiffs have broughthis action againsthe
Coast Guarcndthe United States Department of Homeland SecuriHS")
(collectively, “Defendants)’under the Administrative Procedure A¢APA”), 5 U.S.C.
88 701-706 (2014), challengingthe nonfinancial security agreements that tGeast

Guardrequiredthem to executas a condition otheir ships’depature clearancen the
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groundthat the Coast Guard lacked statutory authority to recangesuch condition
prior to releasing the vesselgld. {1 10/-114.)

Before ths Courtat presentire Defendantamotion for summary judgmenJ.S.
Mot. for Summ. J."U.S. Mot.”), ECF No. 13)andPlaintiffs’ crossmotion for
summary judgmengPls.” CrossMot. for Summ. J. (“Pls.” Mot.”), ECF No. 16)
Plaintiffs ask the Court to vacate the security agreementsca@join the Coast Guard
from demanding anything othénan a bond ofinancial surety as a condition of
departure clearande the future. (Pls.” Resp. in Opp’n to the Defs.” Mot. for Summ. J.
& Pls.” CrossMot. for Summ. J. (“Pls.Mem.”), ECF No. 161, at 4041.) Defendants
argue thatthe exercise of th€oast Guard’s discretion to require Plaintiffs to execute
nonfinancial security agreements norjusticiable, andn any eventthe security
agreementsvereentirely properas a matter of law (U.S. Mem. in Supp. of its Mot. for
Summ. J. (“U.S. Mem.”), EF No. 131, at 23.)

This Court has now consider¢lde crossmotions, the oppositions theretand
several roundsf supplemental briefing Becausehis Courtagrees with Defendants
thatsection 1908(e) of Title 33 of the U.S. Codemmitsentirely to he agency’s
discretionthe matterof when and under what circumstances the Coast Guandgrant

departure clearance svessebetained under that statytéde Court concludes that the

! In addition to thesummary judgmeninotions, tke partiesin this matter havéiled notices of
supplemental authority and responses there®eePls.” Suppl. Stmt. of P&A (“Pls.Angelex |
Suppl.”), ECF No. 24; U.S. Resp. in Opp'n to Pls.” Offer of AirggelexDecision as Persuasive Auth.
("U.S. Angelex IResp.”), ECF No. 25; U.S. Notice of Filing Suppl. Auth. (“U/hgelex IINotice”),
ECF No. 26; Pls.” Resp. to Defs.” Notice of Suppl. AuthRIg.” Angelex IIResp.”), ECF No. 27; U.S.
Notice of Filing Suppl. Auth. (“U.SMonarch ShippindgNotice”), ECF No. 28; Pls.” Resp. to Defs.’
Notice of Suppl. Auth. (PIs.Monarch ShippingResp.”), ECF No. 29.)This Courtalsorequested
addtional supplemental briefing on a particular question of law, which the @atiriefed in full. $ee
U.S. Suppl. Br., ECF No. 30; PIs.” Mem. in Resp. to the Court’s Mituteéer Dated April 25, 2014,
Requesting Suppl. Briefing (“Pls.” Suppl. Br.”), ECF No. 31.S. Reply (“U.S Suppl. Reply”), ECF
No. 34; Pls.” Resp. to the Defs.” Suppl. Mem. Dated May 30, 2014 (“Pls.’ ISKRgply”), ECF No. 35.)



Coast Guard’s decision to require the challenged secagtgementss norjusticiable.
Therefore, as set forth in the separate order accompanying this opimeddefendans’
motion for summary judgmemtill be GRANTED, andPlaintiffs’ crossmotion for

summary judgmenwill be DENIED.

BACKGROUND FACTS

The underlying facts are not in disputBlaintiffs are theowners and operators
of four foreignflagged oceangoing bulk carriettste M/V AGIOS EMILIANOS
(“Agios Emilianos”), the M/VSTELLAR WIND (“Stellar Wind"), the M/V GAURAV
PREM (“Gaurav Prem”) and the M/VPOLYNEOS(“Polyneos?”) (collectively,
“Plaintiffs’ vessels). (Compl. 1 13, 2, 34, 43)? Plaintiffs’ vesselgeriodicallydock
atU.S. ports tooffload or obtaincargo. (Seeid. 11 21, 31, 41, 5Qy.S. Mem. at 2
8-9.) At various times btweenApril andSeptemberof 2011, Coast Guard inspectors
boardedPlaintiffs’ vessels tanvestigate allegediolationsof the Act to Prevent
Pollution from Shipg“APPS”), 33 U.S.C.881901-1915(2014)—allegedviolations
thatwhistleblowers on board each shipd reportedo Coast Guard authorities.

(Compl. 11 14, B, 35, 4.)

The ActTo Prevent Pollutiofrrom Ships

The APPS is a federal statute that implements an international maritime treaty
the goal of which isto achieve the complete elimination of intentional polbutiof the

marine environment by oil and other harmful substances and the minimization of

2 Defendantshavecompiled an adminisative record for each vessel, andthis opinion, the
administratie record for each vessel will be referred to as AR [name of vesselg4Baimber] As
reflected in the record, Plaintiff§bur vesseleach flythe flag of a different country: the Agios
Emilianos is from Cyprus (R Agios 000066); the Stellar Winid from Liberia (AR Stellar Wind
000090); the Gaurav Preia from Panama (R Gaurav Prem 000047xndthe Polyneoss from the
Marshall Islands (R Polyneos at 000091).



accidental discharge of such substanceS€e Wilmina Shipping AS v. U.S. Dep’t of
Homeland SeqWilmina Shipping I}, 934 F. Supp. 2d 1, @©.D.C. 2013)(quoting
United States v. Pen&84 F.3d 1137, 1142 (11th Cir. 20123ge alsd33 U.S.C.
§81901(a)(4). The treaty, which the United States entered into along with other foreign
nations,is called the International Convention for the Prevention of Pollution from
Ships and iscommonlyknown as*MARPOL” or the*MARPOL Protocol” Among
MARPOL'’s provisions are twoequirementselevant to the case at bafl) thata

vessel may only discharge oily water at sea if special equipmeses to contain most
of the oil; and(2) thatvessels are required tecordall oil transfers and discharges in
an oil record book that must be made available for the government to inspeet.
Wilmina Shipping 11934 F. Supp. 2d at-8 (citing United States vionia Mgmt, S.A,
555 F.3d303, 36-07 (2d Cir. 2009). Notably,the MARPOL Protocol is not seH
executing; thereforegach signatory nation must implement the treaty by establishing
rules that, among other things, sanction ships that violate aMA&POL’s provisions.
Seeid. at 6.

The United States enactélde APPS in1980to implement MARPOL.The
“APPSauthorizes the Secretary [DHS] to administer and enforce MARPOL and to
issue regulations to implement the treaty’s requirementd.’at 7 (citing 33 U.S.C.

8 1903(a),(c)(1); 33 C.F.R. § 151.002014), see also United States v. Sanford L&B0
F. Supp. 2d 9, 112 (D.D.C. 2012). Undethe APPS,“[i]t is unlawful to act in
violation of the MARPOL Protocol . . . or the regulations issued thereun®3.U.S.C.
8 1907(a) see alsad. §1908(a)(“A person who knowingly violates the MARPOL

Protocol . . . commits a class D felony.”Among the various activities that constitute a



knowing violation of MARPOLfor the purpose of the APRS its regulationsis the
keeping or maintainingf a false oil record bookSeeid. 8§ 1908(b)(2) 33 C.F.R.

8§ 151.25(requiring vessels to maintain oil record boa@sdto monitor andecord all
oily discharg@. Maintaining a false oil record book iscaminal felony and may also
give rise to civilliability. See e.g, Sanford 880 F. Supp. 2d at 11 (individual
defendants charged with seven felony counts under the APPS including mingtai
false oil record book)33 U.S.C.8 1908(b) (setting forth the amount of fines that
individuals must pay when found civilly liable for violations of MARPOL)

Underthe APPS as well as certain other statutes, the Coast Guard is authorized
to board and inspect shipisat are dockeat portsin the United States in order to detect
potential violations othe APPS,MARPOL, and other environmental laws. 33 C.F.R.
8§ 151.23(a);see alsal4 U.S.C. § 892014)(authorizing Coast Guard officers to board
and inspect shipat ports). Pursuant to 4&J.S.C. 8 60105(b§2014), a foreignflagged
shipmust obtain departure clearance fr@ustomsand Border Protection (“Customs”)
before it may depart a U.S. ppandunder the APPSgovernmentauthoritiesare
required towithhold such clearance fastablished osuspected APPS violationsSSee
33 U.S.C. 81908(e). Moreover, federabfficials have statutory authority to grant
departureclearance for ships previously detained “upon the filing of a bond or other
surety satisfactory to the Secretaryd. Specifically, the APPS provides

If any ship subject to the MARPOL Protocol . . . is lalbor a fine or

civil penalty under this section, d@rreasonable cause exists to believe

that the ship, its owner, operator, or person in charge may be subject to

a fine or civil penalty under this section, the SecrefafyDHS] shall

refuse or revokeéhe clearance required by section 60105 of Title 46.

Clearance may be granted upon the filing of a bond or other surety
satisfactory to the Secretary.



Id. (emphasis added).

The DetentiomMAnd Releas®f Plaintiffs’ Vessels

Beginning in the spring of 2011the Coast Guard receivegriouswhistleblower
complaintsalleging that Plaintiffs’ vessels hddlsified oil record booksand the
agencydetermined that it had reasonable cause to believe that the vessels’
crewmembers had violatale APPS Accordingly, pursuant tesection 1908(e) othe
APPS the Coast Guardrderedthat Customs withholdhe vesselstepartureclearance
from portsin New Orleans, Louisiana (Agios Emilianos and Stellar Wind and Polyneos)
and inMobile, Alabama (Gaurav Prem)YCompl. | 16, 27, 37, 4§ Customs complied
with the Coast Guard’srderand withheldthe vessels departure clearanceg(id. 117,
28, 3B, 47;see, e.g.AR Agios Emilianos000043 [etter from Customs téAgios
Emilianosindicating clearance waseingwithheld kecause the vessel was believed to
be subject to a fine or pena)ty’ The absence of departure clearapcevented
Plaintiffs’ vesseldrom leaving the ports and returng to businessat seaa state of
affairs thatimposed significant costs on the vesselners The costghatresulted

directly from the denial of departure clearanceluded “losing daily charter hirgand]

® The statutevests discretion to grant clearance witle Secretary of the department imiah the Coast
Guard operates, which BHS. See Angelex Ltd. v. United Statésgelex 1), 723 F.3d 500, 502 (4th
Cir. 2013);Giuseppe Bottiglieri Shipping Co.B.A.v. United States843 F. Supp. 2d 1241, 1244 n.4
(S.D. Ala. 2012). The Secretary bHS delegateghis discretion to the Coast Guard. 33 C.F.R.

§ 151.07;see alscAngelex Ltd. v. United StatéAngelex ), No. 2:13cv237, 2013 WL 1934490, at *7
(E.D. Va. May 8, 2013)rev'd, 723 F.3d 500 (¢h Cir. 2013)

* Customs and the Coast Guard are both divisions of DHS, and Camgpparently intended for these
agencies to work together in enforcing international and environahéaw with respect to foreign sea
going vessels SeeArnold W. Reitze, Jr., Criminal Enforcement of Pollution ControiMsa9 Envtl.
Law. 1, 19 (Sept. 2002) (noting that “[o]ften, two more federal agencies[,]” including Customs and
the Coast Guard, “jointly work environmental crime investigatignsée also United States v.
Gonzalez 688 F. Supp. 658, 665 (D.D.C. 1988) (describing how Customs andahst Guard “have
long worked together to enforce American laws” based on the législaistory of their governing
statutes and the“long mutual relationship”).



delaying cargo vital to commerc¢eand also‘costs for wharfage, bunkers for auxiliary
power, crew wages and maintenance, provisiomsurance, locahgentsexpenses and
portchargeg]” (Compl. 11 21, 31, 41, 50.Moreover, he vessebwners incurred
these additional expenses on toptld threat ofsignificant and substantial breach of
contract claims fromhte charterers of the gsels. (Pls.” Mem. at 8 & n.22.)

Plaintiffs’ shipswereheld at portsubject to the Coast Guard’s APPS
investigationfor a period of time that ranged between a few days and three weeks
depending on the vessglAt some point during this period of detention, the vessel
owners entered into negotiations with the Coast Guard, wdoclght boththe posting
of a monetary bond analsothe execution ofa contract—titled a “Security
Agreement—thatimposedvariousnon-financial conditionsthat the Coast Guard
Headqguarters in Washington, D.@adselected (Compl. 1119, 20, 29, 39, 48.

One versiorof the requiredsecurityagreements reproducedn the Appendix to
this opinion the terms of tat agreement wersubstantially similafor each of the four
vesses. (SeeAR Agios 00003542 (reprinted in the Appendix to this opinion)
[hereinafter “Appendix”] AR GauravPrem00002430; AR Polyneos 00001-23; AR
StellarWind 00045-54.) For example, @ch security agreemengquired that specifi¢

listed crewmembersremain within[ ] the jurisdiction” while the Coast GuardAsPPS

® The Coast Guardrdered Customs to revoke tAgios Emilianos’s departure clearance Apiil 27,

2011, and conditional departure clearameesgranted on May 7, 2011. (AR Agios 000031.) The
Coast GuardrderedCustoms to revokeéhe Stellar Wind’s departure clearance on September 15, 2011,
and conditional departure clearanwasgranted on Seember 20, 2011 (AR Stellar Wind000022,
000031.) The Coast Guard ordered Customs to retio&keésaurav Prem’s departure clearance on
September 26, 2011, and conditional departure clearamasegrantedn October4, 2011. (AR Gaurav
Prem 000021, 00003p.Finally, the Coast GuardrderedCustoms to revokéhe Polyneos’s departure
clearance on October 26, 2011, and conditional departure cleanssgranted on November 17, 2011.
(AR Polyneos 000013, 000023.)



investigationwaspending. (Appendix 8 3) Under the terms of the agreemetite
owners and operators of each vesssb agreedo take the following actions

o pay wages, housin@nd tranportation costsalong witha per diem for
those crew members that remain in the jurisdiction and fagdraaf their travel for
court appearancesd. 88 2-3, 5¢d);

) encourage the crew to cooperatéh the government’s criminal
investigation(id. 8§ 2);

o maintain the employment of the crew members that remain in the
jurisdiction (id.);

. arrange for repatriation of crew members once they leave the United
States(id. § 3);

. hold the crew members’ passports for safekeeping and notify the

government if anrew member requests return of his passgioitg 3);

o stipulate to the authenticity of documents and items seized from the vessel
(id. § 8);
. help the government serve subpoenas on foreign crew members located

outside of the United Statdil. § 2);

o waive objections tdothin personamandin remjurisdiction (id. 8 10);
and

. enter an appearance in federal district cdiiat § 11).
In addition, the agreemeset forth the particular conditions under which the posted
surety bond would be paid out to thkmited States. I{l. 8 1.) In short, the agreement

provided that the surety bond eould be paid to the United Statestlfe federal



government prevails in subsequenprosecution and a judgment is entered against the
Plaintiffs; otherwise, the full amontwould beremitted to thepayor (See id)

Unlike other vessel owners in similarcumstancesvho have filedemergency
petitions infederalcourtwhile their ships are still detainedeeking to have judgeset
the termsof releasesee, e.g.Giusepe Bottiglieri Shipping Co. S.P.A. v. United States
843 F. Supp. 2d 1241, 1248 (S.D. Ak 2012) the Plaintiffs in the instanimatter
posted the bondmountsas the Coast Guard requiraddalsoexecuted theecurity
agreements (Compl 7Y 2222, 31-32, 41,50-51; see alscAR Agios Emilianos000035;
AR GauravPrem000024;AR Polyneos 000014.7; AR StellarWind 000025)® The
Coast Guardhendirected Customs to gradeparture clearande the vessels (AR
Agios Emilianos000030;AR GauravPrem000019 AR Polyneos 000011AR Stellar
Wind 000042)

After the vesselsverereleasd, Plaintiffs initiated the Coast Guard’s
administrative appeals process in order to challengageacy’srequirement of the
security agreements as a condition of release. (@o%y 71, 78, 83, 86, 89.) The
Coast Guard’sadministrative appeal process has four stages: (1) a request for
reconsideration at the Coast Guard Sector level; (2) appeal to thecD&dmmander;

(3) appeal to the Area Commander; and (4) appeal t€test Guard Assistant
Commandant for Preventionld( 1 7276 (citing 46 C.F.R. § 1.08nd33 C.F.R.
8§ 160.7).) At the time Plaintiffs filed the instant complaint in federal courtofall

Plaintiffs’ requests for reconsideratigthe first step in the@gpeals processyith

® The amount of the bonthat was posted fozach vessetaried: the Coast Guard required a monetary
bond of $1,125,000 foboththe Agios Emilianos and the Polyneos (Comy].2®, 51; AR Agios
Emilianos 000032AR Polyneos 000014); and $500,000 for the Stellar Wind and the Gaurav Prem
(Compl. I 32 41; AR Stellar Wind 000023; AR Gaurav Prem 000022).



respect to each of the four vessels had been denldd f{ 78, 83, 86, 89.) The
administrative appeal for the Agios Emilianos was pending before the @oeanander
(the third step in the procedure)ld(181.) And he appeal$or the three other vessels
were pending before the District Commander (the second step probes$. (Id.
1984, 87, 90.)In the meantimethe Coast Guardnoved forward with its criminal
prosecutionswhich ultimately resulted in pleas gtiilty regardingvarious MARPOL
violations and fines ranging from $300,000 t &illion. SeePlea AgreementJnited
States v. Ilios Shipping Co. S,Arim. Case No. 1:286 (E.D. La. Dec. 13, 2011ECF
No. 16 ($2,000,000 fine for the Agios Emilianos); Plea AgreetyUnited States v.
Target Ship Mgmt. PTE, LtdNo. 1%1cr-368(S.D. Ala. May 29, 2012)ECF No. 249
Plea Agreementinited States v. Odysea Carriers, S.8rim. No. 12105 (E.D. La.
March 8 2012) ECF No. 18 United States v. Cleopatra Shipping Agency, L&im.
No. 12102 (M.D. La. Sept. 11, 2012ECF Na 11

Procedural History

Plaintiffs commenced this acticon January 23, 2012The complaintcontains
only onecountthat is captioned “The Coast Guard Lacks [] Statutory Authority to
Demand the Tens Extracted from the Plaintiffs in the Security Agreemer(Ske
Compl. at 27) In that countPlaintiffs allegethat“the Defendants purport to rely on
the APPS, specifically 33 U.S.C. 8 1904(¥) as the basis for “demanding the terms in
the Securiy Agreements,’but that statute “does not authorize the Coast Guard to
demand anything more than the posting of a bandther financial surety in order to
grant a vessel Customs clearance to depart the United Statesf{ 108, 109

(emphasis in oginal).) Consequently, according tbe complaint“[t] here is no

10



statutory basis or legal authority for the Defendants to demand . . . [the] funtidine
unfair and objectionable terms [of the Security Agreement] as a condificeleasing a
vessel under 33 U.S.C. § 1908(e).Id.(f 111;see alsad. § 110 ésserting that33
U.S.C. 81908(e) neither requires nor authorizes the Defendants to condition reliease
the vessel upon the Plaintiffs agreeing to forfeit constitutionally ptetedghts, or
assume any other financial obligations other than the obligation to post a bondewr ot
monetary security to assure paymehtay potential fine or penalty.) Citing the
APA, the complaint proceeds tallegethatthe Coast Guard used “economic coercion
force thePlaintiffs to accept tHe] terms and conditioris(id.  112) andthat the
agencyalsoimproperly“require[d] the Plaintiffs to bear the costs of their own
prosecution” withoustatutoryauthorityto do so(id.  113) in manner that wa$(A)
arbitrary, capricious, an abuse of discretion, [and] otherwise not in accedatit
law”; “(B) contraryto [their] constitutional rightpower, privilege, or immunity and
“(C) in excess of [the Coast Guard’s] statutory jurisdiction, authpdtyimitations, or
short of statutory right.”(Id. 11 112, 113, 114qgQoting5 U.S.C. 8§ 706 (internal
guotation marks omittedalterations incomplain)).) The complaint concludes with a
request thgtamong other thingghis Courtboth “[v]acate the Securitfhgreements
forced upon the Plaintiffs by the Defendants as an arbitrary andcoaysiabuse of
power” and “enjoin the Coast Guard from demanding anything more than a surety bo
or other financial surety for the granting of a departure clearancanfpressel”
detained for suspected violations of environmental lald. gt 29.)

In their motion for summary judgmenbefendantsargue that the Coast Guard

has completaliscretionundersection 1908(ejo choose theype of “surety’that is

11



required forthe releasef a detained vessel, atldatthis discretion extends to the
selection of a noffinancial security agreemen(U.S. Mem. at 2.) Furthermore
Defendants maintain that because thleasedetermination is committeslolelyto

agency discretionylaw, this Couracksauthorityto consider Plaintiffs’ challenge to

the conditions imposed herdld. at 1821.) Plaintiffs have crossnoved forsummary
judgment concedinghat there are no genuine issues of fact and seeking a ruling on the

legal questions underlying this matter(Pls.” Mem. at 4 n.3)

DISCUSSION

The question beforthis Courtat presents whether the Coast Guard exceeded
its statutoryauthoritywhen itconditioredtherelease of Plaintiffsvessels on the
posting of a bond andlso the execution of security agreemegtiiat contained various
nonfinancial terms As mentioned abovghe relevant statutory provisistates that
“[c]learance may be granted upon the filing of a bond or other suresfaabry to the
Secretary” ofthe Department of Homeland Security33 U.S.C. § 1908(e)The
meaning of thigprovisionis a question of first impressidn the context presented here
andas athreshold matterDefendants vigorously maintain that the question must
remain unanswered becsathis Courtdoes not have the authority &adress it. In
Defendants’ view, this CoudannotconsiderPlaintiffs’ challenge to the Coast Guard’s
practice of requiring nofinancial security agreements becausedbency’sdecision to
release detainedegsels pursuant ®ection1908(e)fits into the narrow category of
legal issues that arffellly committed to agency discretion bgw and are thus
effectively nonusticiable (U.S. Mem. at 18.)Consequently, before diving into the

merits of Plaintiffs’contentionthat Defendants have misinterpreted and misapplied the

12



statute, tis Court must first evaluatehether the Coast Guard’s action is reviewable
Only if that determination is answered in the affirmatoan the Court proceed to
considerPlaintiff’s substantiveargumentgegardingthe proper interpretatioand

applicationof section1908(e)

LEGAL STANDARDS

A. Jurisdiction And Reviewability

The starting point for an evaluation of this Court’s authoratyeviewthe claims
in any complainis confirmation thatthe Court has subject matter jurisdiction over the
dispute. See Loughlin v. United State393 F.3d 155, 170 (D.C. Cir. 2004) (“[S]ubject
matter jurisdiction is, of necessity, the first issue for an Artidledurt.” (internal
guotationmarks and citation omitted))The complaint alleges three alternative bases
for subject matter jurisdiction(1) 28U.S.C. § 1331(2014)(federal question); (2) 5
U.S.C. 88701-706 (APA); and(3) 28 U.S.C. 81333 (admiralty jurisdiction) (See
Compl. 111).” It is uncontested thahis caseat leastpresents a federal question
regarding whether the Coast Guard has misinterpreted and misafisthtutory
provisionthat authorizeshe detention and release of vessels, in violation of the APA.
(SeeU.S. Mem. atl6 (acknowledging that Plaintiffs were “correct to rely on federal
guestion jurisdiction” in this case).) Thus, the parties maintain, and thig @grees,
thatthe Courthas subjectnatter jurisdiction ovethe instant disputeSee28 U.S.C.

8§ 1331;see alsoOryszak v. Sullivan576 F.3d 522, 5225 (D.C. Cir. 2009) (noting that

" Plaintiffs have conceded thatrisdiction based on tederal question and jurisdiction based upon the
APA are one and the samigecause jurisdiction for APA purposes is basedhlmunderlying fedeal
statutethe agency is alleged to have violatdere the APPS. (PIs.” Mem. at 11-12.) See Oryszak v.
Sullivan 576 F.3d 522, 5225 (D.C. Cir. 2009) (jurisdiction does not stem from the APA, whichoas

a jurisdictionconferring statute, but from thenderlying federal questionf3allucci v. Cha¢ 374 F.
Supp. 2d 121, 128 (D.C. Cir. 2005) (same) (cit@alifano v. Sanders430 U.S. 99, 107 (1977))

13



a district court will havesubjectmatter jurisdiction over an APA claim pursuant to the
“federal question” statute (citation omittp; see, e.g.Sullivan v. Murphy 478 F.2d
938, 960 n.33 (D.C. Cir. 1973declining to address a second potential basis for
jurisdiction having already found anothér)

Significantly,the fact that this Couttas subjecmatter jurisdiction over
Plaintiffs’ APA claim does noffully resolve thanstant disagreememégardingwhether
this Court carreview that claim This isbecause the APA only provides a cause of
action under limited circumstancesndregardless of the scope of the court’s
jurisdiction, a particularalleged violation of the APAnaynevertheless be
nonusticiable. According to Black’s Law Dictionary, ‘gusticiable” claim is one that
is “properly brought before a court of justice” or “capable of being disposed of
judicially[,]” Black’s Law Dictionary997 (10th ed.2014), anda “nonjusticiable” claim
is one that is “[n]ot proper for judicial determination[j§. at 1078. Accordingly, in
this circuit, the justiciabilityissueis analyzedapart from jurisdictionas aguestionof

whether or not a claim is of the typleatcan be bought in federal coustrather than

8 Notably, because the Coast Guard here required Plaintiffs to executénammial security

agreemets andthe Plaintiffs did so, thereaftechallengingthe Coast Guard requirements im series
of administrative appealshe two weltestablished prerequisites to the Court’s exercise of subject
matter jurisdictior—final agency actiorand exhaustion oddministrative remedies-have been met
These circumstanca®st only establish jurisdiction but also distinguish the instant cama Similar
departureclearance cases that have been brought before other federal cBugisy aher similar
challeng tothe departure clearanceonditions imposed bthe Coast Guarwasbroughtbeforethere
was final agency actioni.e., while the ships were still being detainretherefore, among other things,
prior courts have concluded that such cases were not reviewabledeedere was no subject matter
jurisdiction. See, e.g.Nimmrich& Prahm Reederei Gmbh & Co. KG MS Sonja v. United St#3285 F.
Supp. 2d 850, 855 (S.D. Tex. 201@nding no jurisdiction becauseénter alia, there was no final
agency action given that the Coast Guard hadtgyeémpose release conditions and the plaintiffs sought
the court’s intervention in the ongoing negotiations between the girthéimina Shipping AS v.
United StategWilmina Shipping), 824 F. Supp. 2d 749, 75%amg; see alscOrder of Dismissal
Lantra Shipping Ltd. v United StateNo.4-11-cv-4637 (S.D. Tex. May 42012), ECF No. 17(granting
voluntary dismissal under Federal Rule of Civil Procedure 41)a¥ffere the parties reached a
settlement agreement regarding the dbinds of release).

14



whether the federal court has jurisdiction to consideiSieeSierra Club v. Jacksgn
648 F.3d 848, 854 (D.C. Cir. 20110ryszak 576F.3d at 526.

As far as the justiciability of challenges to agency action is comckthere is a
statutorypresumption in favor of judicial review of the decisionsadiministrative
agencies Seeb5 U.S.C. § 704see also Abbott Labs. v. Gardn&87 U.S. 136, 140
(1967) However,the APA establishevo circumstances under whichish
reviewability presumptionis overcome first, if the particular statute that the agency
allegedlyhas violated expressly precludes judicial review.5.C. § 701(a)(1)and
second|f the challenged agency action concerns a matter thahisrwise “comntted
to agency discretion by lawjtl. 8§ 701(a)(2) seealso Sierra Cluh 648 F.3dat 854-55.
Defendantsaargue thathe challengedction hereconcernssuch a‘committed” mattey
andthus thatPlaintiffs’ claim is nofqusticiableunder section 701(a)(2) the APA
(U.S. Mem.at 19; U.S. Reply to PIs.” Resp. to its Mot. for Summ. J. (“U.S. Reply”),
ECF No. 18, at 11.)An examination oflhe circumstancesnder which courts have
concluded thaad matteris “committed to agency discretion by law” for the pose of
section701(a)(2)is crucial toan understanding and evaluationdéfendants non
justiciability argument

B. The Meaning Of “Committed To Agency Discretion By Law”

It is well established thahe exception set forth at section 701(a)(2) of thRAA
regardingmatters that ar& committed to agency discretion by lavg a‘very narrow
one.” Hi-Tech Furnace Systs., Inc. v. FCZ24 F.3d 781, 788 (D.C. Cir. 2000)
(quotingCitizens to Preserve Overton Park v. Vaolg@1 U.S. 402, 410 (1971) The

Supreme Court has identifiednly two related scenarios in which this exception
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applies: (1) in “those rare instances where statutes are drawn in swaahtbrms that in

a given case there is no law to apply[QVerton Park 401 U.S.at410 (internal

guotdaion marks omitted); and (2) when “the statute is drawn so that a court wauéd h
no meaningful standard against which to judge the agency’s exercise of disfiéti
Heckler v. Chaney470 U.S. 821, 830 (1985). “Agency actions in these circumstances
are unreviewable because the courts have no legal norms pursuant to whicluateeva
the challenged action, and thus no concrete limitations to impose on theyagen
exercise of discretion.’Sierra Cluh 648 F.3dat 855 (internal citatiorand quotation
marks omitted).

Neither the D.C. Circuit nor any other court agviouslydecided whethethe
departureclearance conditionthat the Coast Guarntpose under 33 U.S.C. § 1908(e)
are“committed to agency discretion by lawsi the precise context that hasisen here.
All other courts that have addressed tsigtutoryprovision have done so under
markedlydifferent circumstanceghat is,they have consided plaintiff vessel owners’
emergency motions requesting thhé courtstep into the shes of CoasGuard officials
andnot onlyselect the tens of the “bond or other surétyput alsoorder the vessels’
release Seesupran.8; see alspe.g, Angelex Ltd. v. United Statédngelex 1), 723
F.3d 500,503 (4th Cir. 2013) Monarch Shipping Co., Ltd. v. United Staté®. 13
80661, 2013 WL 5741836, at *1 (S.D. Fla. Aug. 15, 20Izuseppe Bottigilieri 843
F. Supp. 2dat 1246; Order,First Bus. Shipping Cqr. v. United StategsNo. 06cv-802,
(M.D. Fla. June 14, 2006), ECF No. &nd even in those distinct circumstancesile
considering thelaintiffs’ emergency petitiongynly two courtshavereached thessue

of justiciability. SeeAngelex Ltd. v. United StatéAngelex 1), 723 F.3d at 5024th
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Cir. 2013) Giuseppe Bottiglieri Shipping Co. S.P.A. v. United Sta8d8 F. Supp. 2d
1241,1249(S.D. Ala. 2012) In bothof these cases, the cositetermined that review
was precluded becausetting the bond termsndordering departure clearanaee
matters that areommitted to agency discretion by lasee Angelex JI723 F.3d at 506
(“Because the action that occurred in this case is explicitly committed to thetloscr
of the Coast Guard pursuant to APPS, we conclude that this matter was
unreviewable[.] (reversingAngelex Ltd. v. United StatéAngelex ), No. 2:13cv237
2013 WL 1934490, at *1 (b. Va. May 8, 2013)); see alsdGiuseppe Bottiglieri843

F. Supp. 2d at 1249 (“Congress expressly afforded the Coast Guard virtuallyeuvedett
latitude to decide whether or not to grant clearance, and if so, whad tdrthond or

other surety’ would bésatisfactory’ to it.”)’

1. The Fourth Circuit’'s Opinionn Angelex

The Fourth Circuit isto datethe only court of appeals to have considetieel
justiciability of the conditions of departurdearancdhat the Coast Guard imposes
under section 1908(e)Angelexinvolved an emergency petition filed in the Eastern
District of Virginia bya vessel (the Pappadakis,rem) and its ownei(Angelex Ltd.
(“Angelex”), in personam seeking immediate release of the vessel or, in the
alternative, asking the districourt to set the amau of bond appropriate for release.
723 F.3dat 503. The PappadakiBadcome to port at Norfolk, Virginiaand Coast

Guardofficers whoboarded the ship for routine inspectifound reason to believinat

° Incidentally, both the Fourth Circuit, ikngelex and the Southern District of Alabama, Giuseppe
Bottiglieri, collapsed the subject matter jurisdiction and revieilvey questions into a single analysis.
SeeAngelex || 723 F.3dat 506;Giuseppe Bottiglier 843 F. Supp. 2d at 124By contrast,as noted
above,the D.C. Circuit requireshatreviewability be addressed separated apart from jurisdiction
see Sierra Clup648 F.3d at B3, andalso requires a searching assessnodrihe reviewability issueas
will be discussed more fully below.
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thecrewmembers had been operating tresselin violation of MARPOL andhe APPS
becauseamong other thingsghe crewhad failedto maintain an accurate oil record
book. Id. The Coast Guard instructed Customs to withhblel Pappadakis’s departure
clearance pursuant to 33 U.S.C. § 1908(e), and the parties began negotiatikgnahat
of “bond or other surety” woulthe required for the Pappadakis’s releasi. After
several days of negotiatinthe parties reached an impassbe Coast Guard demanded
a $2.5 million bond along with security agreement containing variows+monetary
obligations, and the vessel owner refused to comply with those conditidns.

The vessel ownethenfiled an emergency petition askinlge federal district
court to fix a lower bond amount than the parties had considered arde¢o theCoast
Guard toreleasehe vessestraight awaypon the posting of that bondd. at 504. The
government argued that the court lacked jurisdiction to review the Coast Guaantion
becausdhe agency’s release ternmgerenonusticiable See id. Conflating jurisdiction
and justiciability,the district court concluded that it had subjewtte jurisdiction
based on the APA because the matter matscommitted to agency discretion by laar
in the alternativebecausdhe ourt hadin remadmiralty jurisdiction See Angelex,
2013 WL 1934490, at *6. Then, turning tiwe merits, he courtconcludedthat
section1908(e)does not authorize the Coast Guawdmpose anything other than non
monetary conditions$or the releasefoa detained vesselld. at *9 (finding the Coast
Guard’s “attempt to impose additional namonetary conditionsto be an action that
exceeded the agency’s statutory authority to impose a “bond or other surety” ptirsua
to 33 U.S.C. § 1908(e))As a reslt of its legal conclusions, the district cowmtered

an order that displaced the Coast Guard’s required conditions for #eseebf the ship,
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mandatingthat the ship be released upihre posting obnly a $1.5 million bond Id. at
*10.

The Fourth Circuiteversedhe district coutr's order. With respect to the
amount of the bond, that cowwbncludedthat section908(e)“grants the Coast Guard
broad discretion to deny bond altogether, and [the Coast Guardilictate the terms of
any bond that it may acceptAngelex || 723 F3d at 507 (citing Giuseppe Bottiglieri
843 F. Supp. 2d at 1248). The Fourth Cirquanel also determinetthat the statute did
not provide judicially manageable standafds evaluating the conditions of departure
clearancegiven that therare nospecfic guidelines in the statute that direct the Coast
Guard when to grant clearance, nor are there guidelines pertainingatofevmof
suretythe Coast Guardhould impose Id. Explainingthat “[t]he reasonableness of the
Coast Guard’s decision cannot be determined pro forma in a vacuum, but only in the
context of the standards intended by Congfgsthe Fourth Circuitconcluded thathis
is a situation where the statyteovides no such standards sutlat there is no law to
apply. Id. (citing Chaney 470 U.S. at 830).

In Giuseppe Bottiglieria judgein the Southern Districdf Alabama similarly
found that the Coast Guard’s clearance determination wal#ron1908(e) was
committed to agency discretion by law because tlaeeso statutorystandards to
apply. 843 F. Supp. 2ét 1248. As thalistrict court explainedt, in enactingsection

1908(e)
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Congress did not require the Coast Guard to accept a bond or other surety
in any case. It did not grant an absolute right to a vessel owner to obtain
departure clearance. It did not outline (even in the broadest brushgtrokes
the parameters for what form or amount a bond or other surety should
take. It did not impose a reasonableness limitation on the bond or other
surety fixed by the Coast Guard. It did not even specify what a ‘bond or
other surety’ is, or clearly bar the Co&tiard from including

nonfinancial terms ifsection]1908(e) surety agreements.

Id. (footnote omitted).Absent any standards to apply, the court concluded that the

matter was committed to agency discretion by ldd. at 1249.

2. The D.C. Cicuit’s Justiciability Jurispruence

The Fourth Circuis conclusion inAngelexand the judge’s decision i@iuseppe
Bottiglieri appearo bebased ortwo primary considerations:the fact that section
1908(e) grarddiscretion to the Secretapf DHS, and the apparentaence of
meaningful guidelinesvithin the statutetself regardingvhendeparture clearance
should be grantedSeeAngelex Il 723 F.3d at 50-08. In theD.C. Circuit, several
additionalfactorsare taken into account whencourtconsidersvhetheror not a matter
has been committed to agency discretion by l&murts e/zaluating justiciabilityunder
section 701(a)(2) of the AP this jurisdictionconsidera variety of factors that
appear tdit into threegeneral categories: (1}he nature of the adinistrative action
at issué; (2) “the language and structure of the statute that supplies the applicallle lega
standards for reviewing that actip}]i Sierra Cluh 648 F.3d at 855 (internal quotation
marks omittedquotingSec’y of Labor v. Twentymile Coal Cd456 F.3d 151, 156
(D.C. Cir. 2006));and (3) Congress’intent to commit the matter fully to agency
discretion as evidenced pbgmong other thingghe statutory schemeseeDickson v.

Sec'y of Def.68 F.3d 1396, 1404 (D.C. Cir. 1995)
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Thefirst consideratior-the nature of the administrative actiefrefers to
“certain categories of administrative decisions” that the Supremet@adrthe D.C.
Circuit considerpresumptivelyunreviewable. Twentymile Cogl456 F.3d at 15& n.6
(collecting cases)For examplean agency’s refusal to take enforcement action is, by
its verynature, an unreviewable decisio@haney 470 U.S. at 831the FDA’s decision
not to institute enforcement actions to prevent use of drugs in lethal injsatias by
its nature,committed to agency discretion by law)fayte v. United Stated70 U.S.
598, 607 (1985) (the government’s decision as to whom to proseduatmally is
unreviewable)Twentymile Cogl456 F.3d at 157afhagency’s administrative charging
decisionis unreviewable)Drake v. FAA, 291 F.3d 59, 701 (D.C. Cir. 2002)the
agency'’s decision to dismiss an administrative complaint without a lgeasas an
unreviewable enforcement actionl.ikewise, it is established in this circuit that
“executive branch decision[s] involving complicated foreign policy matterslefal
Assistance for Vietnamese Asylum Seekers v. Dep’t of @@&a¥6AS, 104 F.3d 1349,
1353 (D.C. Cir. 1997)or sensitive matters of national securisge Oryszak576 F.3d
at 526 arenonjugiciable by nature

The second consideratienrthe language and structud the statute—involves
applying typical caons of statutory constructido determine whether theatute
provides standardi®r the agency to applgndfor the courts to reviewSeeDelta Air
Lines, Inc. v. Exportmport Bank of the U.$718 F.3d 974, 97@7 (D.C. Cir. 2013)

In this regard, the courhust first determinevhether“the statute is drawn so that a
court would have no meaningful standard against which to judge theygerxercise

of discretion.” Chaney 470 U.S. at 830. Notably, the statute need not proarde
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explicit list of particularstandards; rather, so long as the court can infer siatatory
benchmark by which to evaluate the agercwction,the actionhas not beencommitted
to the agency as a matter of law andhisssubject to judicial review.Cf. Robbins v.
Reagan 780 F.2d 37, 45 (D.C. Cir. 1985) (“Even when there are no clear statutory
guidelines, courts often are still able to discern from theutday scheme a
congressional intention to pursue a general gqédtnote omitted). In other words,
therequirement of a “meaningful” statutory standadust that: “a meaningfulnot a
rigorous, but neither a meaninglesstandard against which to judgime exercisef
agency discretion.”Arent v. Shalala70 F.3d 610, 614 (D.C. Cir 1995) (quotiNgt’|
Treasury Emps. Union v. Horne854 F.2d 490, 495 (D.C. Cir. 1988)And it is only
“[i]f no ‘judicially manageable standard’ exists by which to judge the agsnaction]
that] meaningful judicial review is impossible and the courts[areble]to review that
action.” Steenholdt v. KA, 314 F.3d 633, 638 (D.C. Cir. 2003) (citichaney 470
U.S. at 830).

The third and final consideratieawhether the statutory schenevidences
Congress’s intent to commit the matter totally to agency discretieqguiresnot onlya
deep dive into arvaluation of the language and structure of the statutory section at
issuebut alsoconsideration othe function and purpose dhe stattie as a wholg
looking forthe followingfactors among other thingsguidance or standards from other
portions of the statuteseeTwentymile Cogl456 F.3d at 15&9; whetheror notthe
statute provideslternative avenuef®r relief other than challenging thegency action
in court, see Inv.Co. Inst. v. FDIC 728 F.2d 518, 526 (D.C. Cir. 1984) (citation

omitted} andwhether“a deferential attitude on the part of Congret®sitard the
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agency’s decision making in this arparmeates théoverall structure” ofthe statute
Marshall Cnty.Health Care Auth. v. Shala]®88 F.2d1221,1224(D.C. Cir. 1993)
(citing Webster v. Doe486 U.S. 592, 600 (1988))n addition, ontherare occasion
when applying the plain text of the statute would lead to “absurd” Ies0ltirts may
also consider the policy implications of the requested interpretation otitbe Cook v.
FDA, 733 F.3d 1, ID.C. Cir. 2013)(citing U.S. ex rel. Totten v. Bombardier Coyp.
380 F.3d 488, 494 (D.C. Cir. 2004)However, in conducting its reew, a court must
remember that the overall goal in this analysis is to determine whetheratitosy
scheme evince€ongresss intentto permitjudicial review. SeeToxco Inc. v. Chu724

F. Supp. 2d 16, 23 (D.D.C. 2010) (collecting cases).

1. ANALYSIS

With this legal framework firmly in mind, this Court turns to a consideration of
whether theconditions for releasef a vessel that has been detained for suspected
violations of internationalaw pursuanto 33 U.S.C. § 1908(eggrecommitted to agency
discreton by law. Plaintiffs in this case argue that judicial review is appropriate
because there is no indicationsaction1908(e)that Congress “intend[ed] to bestow
limitless discretioh upon the agenc{Pls.” Mem. at 15), andhatthe instant case is
readly distinguishable fromAngelex—the lessonsof which, according to Plaintiffsare
not easilytransferrable. (BlL’ Resp. to Defs.” Notice of Suppl. Authority (“Pls.’
Angelexll Resp”), ECF No. 27, at 3. Defendantgsespondthatthe presumptionn
favor of judicial review is overcome this casejust as it was ilPAngelex because the
language okection1908(e)is highly discretionary, there is no meaningful law to apply,

and the statutory scheme provides for an alternative remddys. Mem. at 121; U.S.
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Reply at 48; see alsadJ.S. Notice of Filing Suppl. Auth. (“U.SAngelex IINotice”), ECF
No. 26, at 2)

As an initial matter this Court concludes thahe Fourth Circuit’'snon-binding
analysis inAngelexshould notbe appliedautomaticallyto the instant disputevithout
further analysidor two reasons.First, the Fourth Circuit did nagngage in the
extensive discussioaof justiciability that isrequired in this jurisdiction SeeTonia
Edwards v. District of ColumbijaNo. 137064,2014 WL 289593&t *10n.15(D.C.

Cir. June 27, 2014(declining to credit other circuits’ opinions where thgyilve
cursory treatment tof significant legal issues(citations omittefl). Second it is clear
thatthe circumstancesf Angelexarematerially differentfrom those inthe case at bar.
Most notably, he plaintiffsin Angelexhadasked thelistrict aurt to order release of
the vessebver the Coast Guard’s objecti@s an emergency mattandwhile the
vesselwasstill being detained Angelexll, 723 F.3d at 501.The Angelexplaintiffs
requested that the court itselétthe terms of the applicable bomadd grant released.

at 503 which, in essence, was a requesbypass any exerge of Coast Guard
discretion regarding release of thessel. By contrast, in this cas¢he Coast Guard has
alreadyexercised the discretion that it has undection1908(e) to cleaPlaintiffs’
previously detained vesseland Plaintiffs have askedishCourt toreview that exercise
of discretion. In other words, unlikengelex this Court is not being asked to make a
decision that has beestatutorily delegated to theoast Guardi(e., whether the vessels
should be cleared and under what circumstandas)instead the Courtis being asked
to decide whether the Coast Guacted within the scope of its statutory authority when

the agency determindtiat the vessels should be reledsubject to certaioonditions
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Consequently, this Court agrees wRhhaintiffs that the findings and conclusions in
Angelex—andin Giuseppe Bottiglierifor that matter"“stand in stark contrast and are
wholly inapplicable to the issue before theuCioin this action[.]” (Pls.’Angelex Il
Resp.at 3.)

Focusing now orthe question of whether the Coast Guard’s decision to release a
detained vessel subject to rfinancial conditionss a matter that is ngusticiable
because it has been “committed to agyediscretion by law’as that legal issuis
analyzed in this jurisdiction, this Court begiiis evaluationwhere the D.C. Circuit
instructs: with the nature of the administrative actioBee Sierra Club648 F.3d at
855. The Court will themxaminethe plain language and structure of the statute and
therelevant policy considerationglated to Congress’s intenSee id, see also Totten
380 F.3d at 494 As explained below, this Court concludes thta¢ matter of the Coast
Guard’s action under section 1908(e) is coited to agency discretion by law and,

therefore,is unreviewable.

A. The Coast Guard’sClearance Conditions Are Not Nonjusticiable By
Nature

The Coast Guard’s discretionary decision regardimgther to grant departure
clearance, and under what conditions it is willing to doisajnlikeother agency
decisionsthat have been held to be unreviewabyenatureunder 5 U.S.C. § 701(a)(2)
An agencys decision not to commence amforcement actiors the quinéssential type
of mater that courts have determinta be wholly within the agency’s discretipsee,
e.g, Chaney 470 U.S. at 830Twentymile Cogl456 F.3d at 157Drake, 291 F.3d at
70-71, and f thechallenged determination here related to the Coast Guard’s detssion

initiate prosecuiton (or nof) with respect tdhe suspected violatioof the APPS, the
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agency’s discretionary agtould very likely fall into this categoryBut Plaintiffs here
are not challenginghe Coast Guard’s decision to enforce international enviesrtai

law and thereby dain the vessels in order tovestigate and potentially prosecute the
vessels’ crewmembers fé&fPPSviolations NorhavePlaintiffs asledthis Court to
review the Coast Guard’s decision to grant or ddepartureclearancealtogethe—a
decision that perhaps sounds in foreign poland could potentially fit into the category
of matters that arpresumptivelycommitted to agency discretion because thmght be
deemed taelate to sensitive agency determinations relating to foregtionsor
national security SeeLAVAS 104 F.3d at 1353Webster 486 U.S. at 600Qryszak

576 F.3d at 526.

In short,this Court cannot concludéat, by its nature, the Coast Guard’s
decisionregarding theamount of “bond or other surety’t @therreleaseconditions—a
decision that islearlyancillary to the exercise of the agency’s core discretionary
decision to enforce MARPOLHfits into the categoryof matters thaare “committed to

agency discretion by lawinder the APA and thus not selofto review.

B. The Language Of Section 1908(eProvides Insufficient Standards For
The Court To Apply

Under D.C. Circuit precedent,ithCourt’'sfinding that Plaintiffs’ action imot
nonusticiable by its nature does not end the mattee Gburt mustalso consider
whether the language and structure of section 1908(e) neverthelesy eddnce a
legislative intent to festrict access to judicial review Mistick PBT v. Chap440 F.3d
503, 509 (D.C. Cir. 2006) (internal quotation marks and citatiomitted). As
previously noted, section 1908(e) states tladtter departure clearance is revoked for a

suspected violation of the APP$c¢]learance may be granted upon the filing of a bond
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or other surety satisfactory to the Secretar3 U.S.C. § 108(e). There is no dispute
that the discretion to choose the “bond or other surahd togrant departure clearance
is broad,and Defendants insist that this broadvprded grant of authority is sufficient
to defeat Plaintiffs’ contention that judiciadview is appropriate (SeeU.S. Mem. at
25; U.S. Reply at 4 Butthe D.C. Circuit has made clear that a grant of broad
discretion in a statuteghrough permissive language or otherwidees not necessarily
mean there are no standards for the courtpjgya See Amador fity., Cal. v. Salazar
640 F.3d 373, 381 (D.C. Cir. 2011D)jckson 68 F.3d at 140-04; Envtl. Def. Fundv.
Hardin, 428 F.2d1093,1098(D.C. Cir. 1970). To the contrargp long as the statute
sets forth some limitationsn the agency discretion, however slighjidicial review is
available See.e.g, Cody v. Cox509 F.3d 606, 610 (D.C. Cir. 2007) (findisgfficient
standards to apply whetbe agency’sdiscretionto provide servicesvas limited by the
requirementhat it provide“high quality and coseffective” care) Tourus Records, Inc.
v. DEA 259 F.3d 731, 736 (D.C. Cir. 2001)nding sufficient standards to applyhere
the agency’s discretion was limited by the requirement that the dedis supported
by “satisfactory prof”).

Here,becausesection1908(e) states in no uncertain terms that “[c]learance may
be grantedipon the filing of a bond or other surety satisfactory to the Secrgtaids
U.S.C. § 1908(e) (emphasis added), Defendants maintain that Coisgre$g meat for
the agency to have complete discretiminenchoosing the “bond or other suretifiat
would be required for releasdSeeU.S. Reply. at 4) Focusing onthatsame language
Plaintiffs insist thatCongress insertetbther surety” precisely to proveda meaningful

standard for judicial reviewf the Coast Guard’s conditions, and thased on tis
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plain languagethe requiredeleaseconditionsmust befinancial terms, and also tha
only onesuch surety can be required becatls=“or” in “bond or other surety” must be
given its ordinarydisjunctive meaning (SeePIs.” Mem. at20-21.)

If the only indicia of Congress’s intent regarding the scopthefigencys
discretionto release a detained vessesthe phrase‘bond or other surety satisfactory
to the Secretaiy]” this Court would likely agree witRlaintiffs’ interpretation of the
statute. There is substantial support fdre proposition that “suretyis used nearly
exclusively in financial contexfsndeed theestablishedlefinition ofthat erm,as well
as other references to that term through the U.S. Code and the Code HlFede
Regulationsstrongly suggest that a “suretgidinarily is limited to a financial
obligation!® What is more, Congress’s use of the téor” must be construed in

accordance with its ordinamjisjunctive meaning, and thus, with respect to section

Y For examplea “surety” is principally definedasa person“who is primarily liable for paiyng of
another’s debt operforminganother’s obligatiop]” or asa “formal assurance; ps, a pledge, bond,
guarantee, or security given for the fulfillment of an undertakih@nd a “surety bond as a bond
normally issued by a bank anbatis “given by a surety to ensure the timely performance of a
contract[,]” usually in an amount that $#me percentage of the value that is ow@&dack’s Law
Dictionary 1617, 167071 (10th ed.2014); see alsdOxford English Dictionary Online (defining
“surety” as a “formal engagement entered into, a pledge, bond, gearamt security given for the
fulfillment of an undertaking]” or a “document embodyinguch an agreement or pledge”)Similarly,
references t@ “surety” throughout théJ.S. Code andCode of Federal Regulatiorcontain additional
language that reflects the word’s financial meanifgee, e.g.12 C.F.R. §1010.10(c)(3) (to obtain
financing, a developer must post a “bond or other surety . . . ifulhamount of the cost” of a certain
project); 24 C.F.R. §710 (same). Likewise, the historical use of the word “surety” oeaturies of
jurisprudence confirmshe word’s financial undgrinnings See, e.g.Pearlman v. Reliance Ins. Go.
371 U.S. 132, 40-41 (1962) (discussing sureties’ ability to indemnify themselves agaissek);
Newton v. Consol. Gas Co. of N.265 U.S. 78, 86 (1924) (“Congress has mathkborate provision for
the safe use of surety companies as security upon bonds requiredriraad other proceedingp’);
United States v. Reynold235 U.S. 133, 144 (1914) (discussing debt owed to a suiebgs v. Jones
89 U.S. 576, 591 (1874) Personspound as security for another, . includes sureties proper in a
bond, bill, or note[.]”(internal quotation marks omitted)OlIney v. Arnold 3 U.S. 308, 311 n.3 (1796)
(a petitioner shall “giv[e] bond in the said office with one suffitisurety, in such sum as he, the
secretary, considering the nature of such suit or executions slivaltl ineet” certain conditions).
Plaintiffs alsopersuasively point out that the bond provisiorsattion1908(e) is based not on any
particular provision of MRPOL, but rather on language in the United Nations Convention on the Law
of the SeaseeU.N. Convention on the Law of the SEUNCLOS"), 1833 U.N.T.S. 397 (entered into
force Nov. B, 1994) which gecifically notes that “release shall be made promptly subject to
reasonable proceduresch as bondin@r other appropriate financial security (SeePls.” Suppl.

Reply at 9 (emphasis in originaljguotingUNCLOS).)
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1908(e), the “or'generally evidence€ongress’sntent to have th&ecretarychoose
one type offinancial condition amonghe range osimilar options. See In re Espy80
F.3d 501, 505 (D.C. Cir. 1996h@ting that “a statute written in the disjunctive is
generally construed as ‘setting out aegte and distinct alternativés(citation
omitted)); United States v. Mooré13 F.2d 1029, 1039 (D.C. Cir. 1979) (“Normally, of
course, ‘or’ is to be accepted for its disjunctive connotation, and not as a word
interchangeable with ‘and.’(footnote omitted). The plain meaning of “surety” and its
disjunctive relationship with “bond” in section 1908(e) are meaningful standaads t
would certainly ifiorm the Court’s determination of theermissibility of the Coast
Guard’s interpretation of “bond or other surety” to permit the imposition of a bod
also nonfinancial conditions of releadéthat phrase was thenly statutory language
that related to the Coast Guard’s challenged departure clearance deteymintit
unfortunately for Plaintiffs, such is not the caskehat is, even assuming that Plaintiffs
are correct thatby its terms, thestatuteestablishes that thenly “bond or other surety”
that the Secretary can finatssfactoryas a condition of release idiaancial surety, the
statuteneverthelesappears tpermitthe Coast Guartb denydepartureclearance
altogether or to require somadditionalconditionsbefore makinghe clearance
decision andthat, in this Court’s stimation, is the Achilles heel of Plaintiffs’
otherwise wellreasond argument.

Specifically, the text of section 1908(e) plainly establishes that Ceadras
vested the agency with the authority to make at lamstiscretionary judgment calls:
what “bond or other surety” will be deemed satisfactory as a condition of depart

clearanceand alsowhether or not to release the vessel. Put another way, by virtue of

29



section 1908(e)’s use of the term “may” in the statement “[c]learareyebe granted
upon the filing of a bond or other surety satisfactory to the Secretatlyg]statute
evidences no congressional intentréguirethe agency to release the vessel even if a
satisfactory “bond or other surety” is posted. Instead, Con@gegears to have made
the“bond or other surety” a necessary but not sufficient prerequisitddparture
clearance aftea vessel is detaineahdersection1908(e) and the statute provide®
standards for a court to use to determiteetherthe agencyas improperly continued
to withhold clearance even aftdret “bond or ¢ther surety’condition is satisfied

This statutory interpretatiors inescapabléor two reasons. Firstn the earlier
clauseof section 1908(e)Congress uses the term “shalith respect taheagency’s
revocation ofdeparture clearance, which means that Congkassv full well how to
require agency action, ants subsequent use of the term “mayfith respect tadhe
matter ofvesselrelease stronglindicatesthat the question of release remains within
the Coast Guard’s discretia@ven once the bond posted Second, and evemore
important the statute and its attendant regulatians devoid ofany other limits,
requirements, or criteria that provide any guideposts biclva courtcan measurehe
Coast Guard’'sliscretionarydecision to continue to withholdeparture clearancafter
the owner has provided a bond (or other sure§geOverton Park 401 U.S. at 410;
Chaney 470 U.S. at 830Sierra Cluh 648 F.3d at 855T0 be sureasstated above and
asPlaintiffs point out §ee, e.g.Pls.” Mem. in Resp. to the Court’s Minute Order Dated
Apr. 25, 2014, Requesting Suppl. Briefing (“Pls.” Sugpt.”), ECF No. 31, at %), the
D.C. Circuit has repeatedly emphasized tlnet word “may” in a statute does not, in

and of itself, mean that the matter is committed to agency discretion by laithd3
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Circuit has also held thathere as here/may” is coupled with “absolutely no
guidance” as to how thagencyshould exercis¢hat discretion,Robbins 780 F.2d at

45, the matter has beaaommitted to agencgiscretionby law.

C. The Overall Structure Of The APPS, Viewed In The Context Of Other
Pronouncements About TheGovernment’'s Authority To Grant Or
Deny Departure Clearance, Supports NorJusticiability
The structure of the APP@ovides further spport forthe conclusionthat the
matter of what conditionmay be requiredor the release of a vessel detained for
suspected violations of international environmental law is “committed to ggenc
discretion” for the purpose of 5 U.S.C. § 701(a)(E)jrst of all, the APPSprovidesthe
Coast Guardvith discretionnot only to withhold departure clearance but also to engage
in a variety ofmeasures to investigate and prosecute suspected MARPOL violations.
Seee.g, 33 U.S.C.81908(e)1903 (granting discretion to the Secretary to “auster
and enforce” MARPOL)1907(a) étating thathe agency “shall use all appropriate and
practical measures” to detect environmental law violations and “shalblesh adequate
procedures” to investigate then)904(a) (granting the agency discretion to designate
persons whanay issue required certificates under MARPOMhe breadth of the
authorized tools that the Coast Guard can bring to bear on the problem, andttthafa
the agency has discretion to use any and all of tltemmonstrates Congress’s
recogntion of the Coast Guard’s particular expertise when it comes to investigatihg
prosecuting suckiolations. SeeWebstey 486 U.S. at 600Marshall Cnty, 988 F.2d at
1224. In addition, th&PPS alsgrovides an alternative avenue for relief

unwarmanted detentiof a vessel-an action for compensation for unlawful detention,

see33 U.S.C. 8§ 1904see alsdVilmina Shipping & v. United State@VNilmina Shipping
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1), 824 F. Supp. 2d 74953 (S.D. Tex. 2010) This is further evidencehat Congress
did not intend forthere to bgudicial reviewof the Coast Gard’s decision to withhold
departure clearanaender the APA.See InvCo. Inst, 728 F.2d at 526 (noting that the
existence of alternative avenues for relief weighs against judicial revineler the
APA).

It is also clear beyond cavil that, Imyandatingthat departure clearance be
revoked for suspected APPS violations, section 1908(e) implicates theosyaantd
regulatory scheme that governs the Coast Guard’s authority to ordeyn®ustgrant
or denydeparture clearance in any event, amdler that scheme, the Coast Guard
appears to have complete discretidplaintiffs have not cited, and the Court has not
found, any statute or regulation that requires the Coast Guard to ordemGu®
release a detained vessel when certain criteria are met. G$esee of standards
governing when the Coast Guard mostiler Customs to release a vessel stands in stark
contrast to the statutes and regulations that appustomsexercise of its own
departure clearance authoritaection 60105 of Title 46f the United States Code
provides that all foreigtilagged ships must obtain clearance fr@mstoms before
departing a U.S. port, areluthorizesCustomsto prescribe regulations that govern the
“manner in which clearance under this section is to be obtkimcluding the
documents, data, or information” requiret U.S.C.§ 60105(b}(c), which Customs
has donesee19 C.F.R. § 4.612014) Consequentlythere are clear standards that
govern Customsdecision to withhold clearance, afbltht agency’s clearance
determinationdiave been held to be reviewabl8eeHendricks v. Gonzale®67 F. 351,

353 (2d Cir. 1895) (noting that, in the absence of some other statutory authority,
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Customs musgrantdepartureclearance when the required documentation is submitted
unless there is other statutory authority to withhold clearan¢&wever, the same
cannot be said of th€oast Guarts decision to order Customs gwantor continue to
withhold departure clearanaence it has orderethatclearancebe deniedupon

suspicio of a violation of the APPS or any other statufiéhe fact trat the statutory

and regulatory scheme establishes standards that g@wstoms exercise of discretion
to grant or deny departure clearanbat there are no such standards in place to govern
the Coas Guard’s decisiomegardingwhetherto orderCustoms to release a vessel
detained pursuant to section 1908an additional reason to conclude that Congress
intended tocommitfully to the Coast Guarthe matter ofwhether and under what

circumstances Plaintiffsvesses musthave beeneleased.

D. Plaintiffs’ Arguments In Support Of Reviewability Fail

Plaintiffs vigorously resist the conclusion tretourt cannot reviewhe matter
of the conditions tde imposed for the clearance of a vestethinedpursuant to
section 198(e) for a number of reasongs:irst, Plaintiffs contend thaunderthe plain
terms of the statutéthe discretion granted [to] the Coast Guard through the use of the
word ‘mayf ]’ is limited to determining the quantum of the bonrdother financial
surety the Coast Guard may require[.JPI§.” Suppl.Br. at 6(footnote omitted)) But
this interpretation of sectioh908(e) would clearly render the word “may” superfluous,
given that the phrase “satisfactory to the Secretary” alreaflgcts the Coast Guard’s
discretion to fix the amount of the bond or other sure@pnsequently, it isnconsistent
with the canon of statutory interpretatitimat requireghat a statute be construésb

that no provisions rendered inoperative or superfluous, void or insignificantaurel
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Baye Healthcare of Lake Lanier, Inc. v. NLRI®4 F.3d 469, 472 (D.C. Cir. 2009)
(internal quotation marks omitted) (quotidgiana Airlines v. FAA134 F.3d 393, 398
(D.C. Cir. 1998); see also Corley v. United Statéh6 U.S. 303, 314 (noting that he
of the most basicniterpretative canoriss thata “statute should be construed so that
effect is given to all its provisiofiginternal quotation marks anmdtation omitted)).
Thus contrary to Plaintiffs’ positionthe word “may” must reflect a grant of agency
discretionbeyondthe discretiorthat is already clearlgssociated with the agency’s
determination othe amount of “bond or other surety.”

Next, Plaintiffs contend that éhpurpose othe statutory requirement afbond is
to “ensure”vessel owney’ participation in the litigationwhich leadsPlaintiffs to
reason thathe challengedonfinancial conditions in th€oast Guard’'security
agreemerd—which are designed taccomplishthat same end-arenot necessaryand
thusCongress must not have intended the agency tdvave the authority to require
such conditiondn addition to a bond (SeePls.” Suppl. Rely at 67 (assertinghat the
Coast Guardasdiscretion to “determin[e] the quantum of the bond or other financial
surety the Coast Guard may requioeensue payment of any fine or civil penalties that
might [ ] eventually be incurred” antthat “[o]nce the bond or other financial surety is
posted, the statutory language does not authorize the Coast Guard or any other
governmental agency to continue to reftsegrant clearance to the vessémphasis
in original)).) This argumentacks persuasive fordeecauselte language of the
security agreemenist issue hereas well as the legislative history of section 1908(e)
andthe practicesthat areactuallyusedin the prosecution ofcriminal cases related to

the vesselsestablish that the purposetbfe bond is toassurean eventual judgment
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the government wins its casgainst suspected violators, not‘emsure”a suspect’s
participation in thgrosecution of thease against him

The distinction between “ensure” and “assureassubtleas it isimportant:
nothing in section 1908(e) or its legislative history suggestsGbagress intened for
the bond or other surety ensureparticipation inthe APPS prosecutiolmecawse with
respect to the surety bonds that vessel owners gosigovernment is not entitled to
retainthe bond amounainlessit proves its caseComparel8 U.S.C. § 3142(b(j2014)
(authorizingthe pretrial release of a persbmpon execution of an unsecured
appearance borid. A surety bondsuch as the one at issue hesenlike a bail bond
insofar as a surety bond p®stedto assure-or guarantee-that the money is available
to paya fine or penalty in the event that the government wins a judgmento ensure
that a suspect returns to participate in the prosecution proceedingss is
undoubtedly why Congress inserted the word “surety” into section 1908(e), and it i
also why theHouse Report that accompanied thatst@ts enactment explained that
section1908(e)’s purpose was “t@mssurepayment of any fine or civil penalties that
might be incurred upon completion of criminal proceedings or civil peradtyong.]”
H.R. Rep. No. 8-1224, at 17 (1980)eprinted in1980 U.S.C.C.A.N. 4849, 4864
(emphasis added)And, indeed, the particular language of titeallenged scurity
agreements here echo this sentiment, making die#lnthat the government is only
entitled to keep the postdcbndmoney if it wins a judgment in coyrandalsothat the
full amount of the bond must be remitted to ®aintiffs if the governmenhdoes not

win its case (See.,e.g, Appendix881a, 1b (providing that “[i]f judgment is entered in

" SeeGertrude BlockMaking Sure We Understand ‘Insure,’ ‘Ensure’ and ‘Assu34’'DEC Pa.
Lawyer58 (2012).
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favor of’ Plaintiffs, “the Surety Bond shall be returridd), 1c-e (defining the
circumstances in which all or part of the surety bond must be remitted to the
owner/opeators of the vessels).Consequently, this Court finds unpersuasive
Plaintiffs’ argument thabecause théond ensures a suspected violasoparticipation
in any subsequent prosecution proceedings, the Coast Guard should not be deemed to
have discretion to withholdeparture clearandae order to require execution of a
security agreemerdnce a bond is posted

The Court also rejectBlaintiffs’ contention thathe Coast Guard’s policy
manuals and a variety of secomgaourcesestablishthat theagencymust release a
vessel immediately upon the execution of a bond or other samgtycannot proceed to
require the execution of security agreements or anything elseuppost of this
argument, Plaintiffs chiefly relyroa number of internal Coast Guard policy manuals
that describe the procedures the agency should follow when it detainsnfdlegged
vessels in United States portsSegPls.’ Suppl. Rply at 10-14.)*2 But policy
documents do not have the force of lagee Christensen v. Harris Cnty529 U.S. 576,
587 (2000) (noting that “policy statements, agency manuals, and enforcement
guidelines” all “lack the force of law”)Jolly v. Listerman672 F.2d 935, 94@1 (D.C.
Cir. 1982) (notinghat “not every piece of papemanating frorfi an agency is a

binding rule, particularly where the language is more “informativent “directive or

12 Among the poicy documents that Plaintiffs cite are the Coast Guard Guidance Repdafessel
Inspection, U.S. Coast Guard Navigation & Vessel Inspectiarc@ar (NVIC) No. 0603, Change 2,
Coast Guard Port State Control Targeting and ExaminatadityPfor Vessel Searity and Safety,
available athttp://www.uscg.mil/hg/cg5/nvic/pdf/2003/NAVIC06_03_ch2.pdiie Coast Guard Marine
Safety Manual, COMDTINST M16000.7A, Volume | at74 available at
http://www.uscg.mil/directives/cim/160006999/CIM_16000_6.pdfand the Coast Guard Policy
Guidance on Criminal Enforcemen{SeeU.S. Coast Guard Commandant Instruction, COMBST
M16201.1, Criminal Enforcement of Environmental Laws3 8July 30, 1997), Ex. A to PlL.’suppl.

Br., ECF No0.31-1, at 2.)
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mandatory”(citation omitted). And even sothe directives in such documerdannot
be interpreted in ananner that is inconsistent with the plaanguage of the governing
statute.

Even if the Coast Guar®d manuals and internglolicy statementsonstituted
binding law a careful reading of the cited sources reveals that none of them actually
states that the Coast Guanthustrelease a vessel oe@bond or other surety is posted,
or conversely, that the Coast Guard lacks discretion to deny cleaadteca financial
security has beereceived. For examplepne such documemrovides that, if
“allegations exist that a vessel has violated certaid. dafety and @lution laws, the
Coast Guardnay request that [Customs] deny or withhold the required clearaane fr
the vessel until thgessel posts a letter of undertaking or surety borfse’eU.S. Coast
Guard Navigation & Vessel Inspection Circular (NVIC), No-@®%, Change 2Coast
Guard Port State Control Targeting and Examination Policy fos®eSecurity and
Safety, at 104® This is not a mandate that the only clearance requirement the Coast
Guard can demand is the posting of a bond. Similarly, another pstatgmennotes
that the Coast Guard may withhold clearance “pending the filing with destCGuard
of a bond or other surety satisfactory to the Coast Guard[,]” but does not speak to
whether the grant clearance is mandatory once the bond is fi&ekCoast Guard
Policy Guidance on Criminal Enforcement, UGoast Guard Commandant Instrustj
COMDTINST M16201.1, Criminal Enforcement &nhvironmentalLaws (July 30,
1997) Ex. A to Pk.” Suppl. Br., ECF No. 31, at 2.)

To be sure,lere is some indicatiom the cited materialghatit is the Coast

Guards usualpractice to grant clearance©e a bond or other surety is postadd in

13 Available athttp://www.uscg.mil/hg/cg5/nvic/pd2003/NAVIC06_03_ch2.pdf
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some of itsguidance, thegencyspecificallynotes that [departurejclearance
withholding is not a general enforcement t§olJ.S. Coast GuartMarine Safety

Manual COMDTINST M16000, Volume Vat C1-13.** But the agency’s policy
pronouncementalsotypically state that the Coast Guard “retains discretion to deviate
from or change this guidance without noticel. at A1-4, which means tht any quick-
clearance policy may not pertain in all circumstances,@awen the fact that the Coast
Guard regulate departureclearance in a variety of contextsitside of investigating and
enforcing MARPOL and APPS violationgicluding mere civil penalty scenaripsuch
flexibility is clearly warranted See, e.9.33 U.S.C. § 27162014)(the Coast Guard

may detain a vessel subject to a civil penalty under the Clean Water Adt),SLC.
1376(2014)(the Coast Guard may detain a vessel subject to a civil penalty under the
Marine Mammal Protection Act “until such penalty is paid, or until a bond loeratise
satisfactory surety is posted”); 46 U.S.C. §8 212014)(the Coast Guard shall detain a
vessel hat has an unpaid shipping fee or other charge “until the fee or chapgedi®r
until a bond is posted for the payment”). Thtls cited manuals and materials do not
conclusively establish that the Coast Guard retains no discretion to wdtdieplrtue
clearance after the posting of a bond in the instant circumstances.

Nor do the secondary sources that Plaintiffs-eitd least one of which is
authored by one of the attorneys who has appeared as counsel in this case
unambiguously maintaithat the Coat Guardmustgrant clearance to a vessel as soon
as a bond or other financial surety is postdtenthe vesselhas beerdetained under
section 1908(e) For example, one cited article notes that vessel owners “may avoid”

being detainedor suspected APPS violations “by posting a bond in an amoun

4 Available at http://www.uscg.mil/directives/cim/160006999/CIM_16000_10A.pdf
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satisfactory to the SecretatyJames B. Nelsomlternative Sentencing Under the
MARPOL Protocol: Using Polluters’ Fines to Fund Environmental Restoratidn
Hastings W-N.W. J. Envtl. L. & Pol'yl, 67 (Fall 2003). Bit the article neither states
explicitly nor provides any support for the proposition that the Coast Guasd

provide clearance once the bond is postéidsimply repeats the statutory mandate that
a bond is a necessary perquisite to reledee id. Likewise, a second source only
contends—as do Plaintiffs—that the bond provision ithe APPS stems fronthe United
Nations Convention on the Law of the SEENCLOS"), an international treatyhat
provides thatonce departurelearance is withheld, “releaséall be made promptly
subject to reasonabdprocedures such as bonding or other appropriate financial
security[,]” and thasignatory countriesshall not delay a foreign vessel longer than is
essential for purposes of the investigations[Ut. Benedid¢ S. Gullo,The lllegal
Discharge of Oil on the High Seas: The U.S. Coast Guard’s Ongoing Battle Against
Vessel Polluters and a New Approach Towards Establishing Environmental
Compliance 209 Mil. L. Rev. 122, 147%.164(Fall 2011) (quoting UNCLOS Art.
226(1)(b)). Of coursethe Coast Guard’argumenthereis thatthe challengedecurity
agreements are “essential” to its investigation and prosecution of sedpd&RPOL
violations(seeU.S. Suppl. Br. at 16which means that the UNCLOS statement is not
inconsistent wih theconclusionthat Congress intended for the Coast Gutrdave
discretion to determine that a vessel needs to be detained in ordeilitatia its

criminal investigation™

*The othersecondaryarticles on this subject that this Court has found fare no betten it comes to
providing support foPlaintiffs’ position. In fact mostof themmerelylament the Coast Guard’s broad
discretion to determine when grantidgpartureclearance is appropriate once it has been revoked and
advocate fothe position hat Plaintiffshere seek tadvance.SeeKatriel Statman,; To Comply or Not
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Plaintiffs’ final argument against interpreting section 1908(e) to confer upon the
Coast Guard completisaetion over the conditions of releasetisat adoptinghis
reading wouldead to untenable results. Specifically, according to Plaintaffading
thatthe Coast Guard requirement of notfinancial security agreements is
nonusticiablewould leave theagency with “unchallengeable authority to demamy
terms and conditions it so desires in exchange for the grantingdeparture]
clearancé (Pls.” Replyin Supp. of CrosdMot. for Summ. J. (“Pls.” Reply”), ECF No.
21,at 11 (emphasis in origina)) Plaintiffs’ fear of thisoutcomeis unfounded as is
their suggestion that the security agreements at issue here involved suchhlaten
terms, for two basic reasons.

First, there is nothing to prevent a court from considerogstitutional
chalenges to the Coast Guasddepartureclearance demandseeWebster 486 U.S.at
603-04, and judicial review of &@onstitutionaldue process claim that challenges
unconscionablelearanceconditiors aswholly unconscionabl&ould prevent absurd
results SeeEstate of Philips v. District of Columbia455 F.3d 397, 403 (D.C. Cir.
2006) (noting that a substantive due process violation ad¢tiine government’s
conduct is “so egregious, so outrageous, that it may fairly be said to shock the
contemporary consciencétitation omitted). Defendantgven concedéhis point.

(SeeU.S. Reply at 7 (noting thdefendants dénot argue that no court could ever

to Comply?”An Argument In Favor of Increasing Investigation And Enforcement of MARRGO&xXA
Violations 5 Wash. & Lee J. Energy, Climate, & Env’t 251 (2018lichael G. Chalos, Wayne .A
Parker,The Criminalization of Maritime Accidents and Marpol Violations in the UnitedeSt&3
U.S.F. Mar. L.J. 206, 211 (2011); Bruce Pasfield, Jocelyn A. Ste@rw Detention: What Can A
Ship Owner Can D0?38 J. Mar. L. & Com. 215, 21{2007).
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review the Coast Guard's security demand$”)Thus,a finding that this Court can
review Plaintiffs’ APA claimis notnecessary in ordeto avoidthe agencyverreach
that Plaintiffs fear

Second, and perhaps even more important, Plaintiffs’ repeated suggéstian t
court must be able to review (and reject) the Coast Guaed/sired gcurity
agreements because ttegmsof those contractare unfair, arbitrary, and unjustified
(see, e.g.PIs.” Reply at 1516) minimizes the fact that, unlike other ships subject to the
departureclearance process, the crew aboard Plaintiffs’ vessels were suspected of
serious violations of int@ational and environmental lawf the posting of a bond vga
all that the Coast Guard had discretiorreéguire beforat must grantdeparture
clearance when vessel’ssrew is suspected dfavingfalsified records to conce#he
dumping of oil into intenatonal watersthenthe peoplewho staff, own, and operate
cargovesselsould effectively avoid liability for APPS violations with impuniyby
simply posing a suretybondandthen sailing away-and in so doingpreventthe U.S.
government from effectively investigaig and prosecutingheir offenses Surelythat
result was not what Congress intended when it enacted a comprehensive wtatutor
schemethat makes MARPOL violations a federal crime and thus seeks to hold violators
of international and environmental law accountafoletheir actions

To the contrary, section 1908(reads as if Congress intended only to make clear
to federal authorities thatf, a vessel that isuspected oAPPSviolations wasgoing to

be released after being mandatorily detaif@dinvestigation of that serious crimthe

® Notably, as explained at the outset, the instant compladmtains only one claim thas based solely
on the Plaintiffs’ contention that the Coast Guard has violatedAfRA in various respectsincluding
that the agency’s actions wefeontrary to [a] constitutional right, power, privileger, immunity” of
the Plaintiffs(see Compl. 11 102, 118quoting 5 U.S.C. § 706(2)(B)xonsquently,but Plaintiffs have
not stated a claim directly undany constitutional provision.
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ownersof the vesseshould atleast be required to post a satisfactory bond. This
admonition in the statute does matggestnintent to require federal authorities to
release a suspeeesselin any eventand indeed, there is nothing in the statute that
would prevent the Coast Guard from refusing to accept any bond at all aaididgga
ship throughout the course tife agency’snvestigation and any subsequent
prosecution. Plaintiffs’ insistence that section 1908(e) should be read tothegahe
Coast Guardnustrelease a shipuspected ov¥iolating the APPSf a bond is posted
without requiring anything moreand more to the pointhatthis Court careview and
overturnthe Coast Guard’s decision to withhold departure clearantess andintil
other releaseonditions are metis inconsistent with Congre'ssclear intent (as
manifest in the text, structure and purpose of the ARR&)the APPS be effectively

enforced and that federal authorities be given broad discretion to do so.

CONCLUSION

To summarizePlaintiffs’ argumentsall fall short of convincing this Court that
the broaddiscretion thasection 1908(e) confers upon t@east Guard to withhold
departure clearands limited in any respectRather, this Court concludes thtdte
statutory text, structure, and purpose of the APPS all confirmQbagress placed the
guestion of whetherand under whatircumstancesgepartureclearancds to be granted
under section 19(3@) entirelywithin the Coast Guard’discretion Put another way,
even if Plaintiffs are correct thad bond or othefinancial surety is a necessary
prerequisite of the exercise of the Coast Guad#parture clearancauthority under
section 1908(e)that statutenakes clear that the Coast Guard “may” release the vessel

upon the posting of such a bond, adaks not provide angtandarg for this Courtto
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apply when evaluating the Coast Guardecision noto grant departure clearane@en
if a bond is posteavithout satisfaction of other condition®And thislack of any
statutorystandardoy which to assess the circumstanaesier which the agency mdor
may not) grant departurdearance for the purpose of section 1908(e) meandghisat
clearancanatter is“committed to agency discretion by ldwSee Delta Air Lines718
F.3d at 97677. Consequentlyas set forth in the separate order entered eoeatly
with this opinion,Defendants'motion for summary judgmens GRANTED, and

Plaintiffs’ cross-motion for summary judgmens DENIED.

Date: July 18, 2014 KAonjs Brown Jackson

v
KETANJI BROWN JACKSON
United States District Jueg
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APPENDIX



AGREEMENT ON SECURITY
RECITALS

A. WATERVALE MARINE CO. LTD. (“Owner”), a corporation formed
pursuant to the laws @ypruswith offices at John Kennedy Street, Iris House Office
740B, Limassol, @prus, was at all relevant times the registered owner of the M/V
AGIOS EMILIANOS (IMO # 8802935) (“the Vessel”).

B. ILIOS SHIPPING CO S.A. (“Operator”), a Greedemiciled company
with offices at 41, Akti Miaouli, 185 35 Piraeus, Greece, was at all relawaet the
operator of the Vessel under applicable United States law.

C. The United States of America (“United States”) asserts that the Vessel is
subject to the MARPOL Protocol 73/78, the Act to Prevent Pollution from Ships
(“APPS”), and the Clean Water Act ("CWA”); that the Vessel violated MPAIRL
Protocol 73/78, APPS, 33 U.S.C. § 1901 et seq., and the regulations thereunder, and
the Clean Water Act 33 U.S.C. § 1251 et seq. (collectiviig, “Alleged Violations”);
andthat a U.S. District Court may assecriminal penalties against the Vesisetemor
its Ownerand/or Operatom personam

D. The United States, pursuant to a request from Captain of the Portr Secto
New Orleans on April 27, 2011, is withholding the Vessel’'s U.S. Customs and Border
Protecton (“CBP”) departure clearance until the Vessel provides securigytsrized
by 33 U.S.C. § 190@).

E. The Owner, Operator, and the United States, as parties to this Agmeéem
desire to arrange for security to be posted to secure the performarias Afteement

and to permit CBP to issue the Vessel's departure clearance.
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AGREEMENT
This Agreement in its entirety constitutes surety satisfactory to thee@egrof
Homeland Security (“Secretary”) per 33 U.S.C. § 1908(e). As consideratraufety
satisfactory to the Secretary for the release of the Vessel, the undersigned pgrées
as follows:

1. Owner and Operator shall post a Surety Bond in the amount of $1,1r5,00
United States Dollars (USD), as security for any adju@daiotential fines or peftées
for the offenses mentioned above and to ensure performance of this Agteehe
Surety Bond shall be posted prior to the Vessel's depaiftom New Orleans,
Louisiana,and delivered to the U.S. Coast Guard, to the attention of Lieutenant
Commande Angela Holbrook, Commander (dl), Eighth Coast Guard DistE6Q
Poydras Street, Suite 1311, New Orleans, LA 70130. When the U.S. Coast Guard
receives the Surety Bond, and upon receipt of an executed copy of this document, t
U.S. Coast Guard will pmaptly notify U.S. Customs that departure clearance of the
Vessel may be granted as it relates to the violations alleged d.heCoast Guard’s
letter to the Master of the Vessel dated April 27, 2011. The Surety Bondbehpdid
out to the United States as provided for in the Surety Bond and as follows:

a. Subject to any right of appeal, if a penalty is assessed by a UniaeesSt
courtor authorized administrative body in a civil, criminal, or administrative
actionagainst the vessé@h remor its Owneror Operatorin personanfor
violation ofthe Act to Prevent Pollution from Ships (APPS) (33 U.S.C. 81901
et seq.), and/or the Clean Water Act (33 U.S.C. 81251 et seq.), then the net

amount ofsuch penalty (or the full amount of the Surety Bond, if the figna



is in exces®f the Surety Bond) shall be paid to the United States as directed
by the Court. The balance amount of the Surety Bond remaining in excess of
the amounpaid to the United States shall be remitted to Owner and/or
Operator.

b. If judgment isentered in favor of Owner and Operator in a criminal or civil
action, the Surety Bond shall be returned to the Owner and/or Operator.

c. If either the Owner and/or Operator fail to appear as required by this
Agreement, or fail to waive objections to jurisdort as required by this
Agreement, then the amount of the Surety Bond shall be paid to the United
States.

d. If a United States court renders a finding that either the Owner ora@per
materially breached any obligation contained in this Agreement, themn s
amount of theSurety Bond, as directed by the court, shall be payable to the
United States in reimbursement for actual expenses required for parioe
of the aforementioned obligations by the United Stfafes

e. If a full or partial plea agreement or conoprise is reached in a civil,
criminal, or administrative action, then payment shall be made in accordance
with joint written instructions from the United States and Owner and
Operator, and the unused portion of the original surety bond shall be
promptlyreturned to the Owner and Operator.

Any dispute between the United States and Owner or Operator regardirgggtheEment
shall be submitted to the United States court which hears the crindhaha In any

such dispute wherein one party claims a breacthefterms ad conditions herein, the
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party asserting that there has been a breach of the Agreement shall bear the lburden o
proof.

2. Owner and Operator agree to facilitate interviews of any officer o
crewmembeemployed by Owner or Operator, to the extezdsonably feasible at the
time such a request is made by the United States. Owner and Opera&ertagr
cooperate with the United States to arrange for testimony of such gedbtdficer or
crewmember before a Grand Jury or other judicial or adminis&giroceeding arising
from the Alleged Violations. Owner and Operator agree to assist the Urtadess3n
effecting proper service of process related to the Alleged Violationsuch employed
officer or crewmember who is not in the United States attiime the subpoena is
issued, in a manner consistent with U.S. lams the lawof the foreign country where
the individuals are located. To the extent permitted by the limitation set out in
paragraphs 6 and 7, the Owner and Operator will encourage ttiesers and
crewmembers to cooperate with the United States in carrying out its igagen and
in appearing for their scheduled testimony. Owner and Operator wilhagmood faith
in carrying out these obligations. No disciplinary measures ol [ggaeedings or any
other retaliatory actions will be instituted by the Owner and/or Operatany agent of
the Owner and/or Operator of the Vessel against any ofticerewmembeor other
employee as a result of the officer’'s or crewmember’s or ogdhgyloyee’s cooperation
with the United States. No efforts will be undertaken to retaliatenagthe officers or
crewmembers or other employees for their cooperation, either nowamydime in the
future, and the Owner and Operator will make reasonable efforts to préwehparties

from [ ] doing the same. The United States agrees that it will provide reasondide no
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of its need for these officers and crewmembers to be present so that @wdher
Operator may arrange for substitute officers armlmenembers.

3. At the request of the U.S. Coast Guard acting on behalf of the United
States, the following ship’s officers and crewmembers will remain withithe
jurisdiction of the U.S. District Court Eastern District of Louisiana

1) MISLANG, Valentino — Master;

2) ESPERAS, Romule Chief Engineer;

3) MAGBANUA, Allan — Second Engineer,;

4) LUGA, Renato- Third Engineer,

5) DAQUIOAG, Oscar- Fourth Engineer,

6) DACILLO, Armandito— Electrician;

7) CAMACHO, Noel- Oiler;

8) MONDEGA, Nelson- Oiler;

9) PADASAY, Roy- Oiler;

10)RABENA, Rodolfo- Oiler.

The Owner and Operator agree to provide reasonable lodging, a meal aldlowanc
of $60.00 USD per day, and health care coverage to the aforementioned shiEssoffic
and crewmembers of the Vessel while in the United States, regardlgss adrrent
employment status of the aforementioned ship’s officers and crewmemirgiisthe
United States, through its attorney responsible for the pending ainmwestigation,
advises that their presence is no longer necessary. The Owner anat@@ee on
noticethat the Travelodge/Travel Best Inn in Kenner, Louisiana iscoasidered

“reasonabldodging” under this section.
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Owner and Operator agree to immediately notify the United Statemyghrboth
its attorney responsible for the pendiagminal investigation, as well dseutenant
Commander Angela Holbrook, of the name, address and telephone number of the hotel
where each ship’s officer and crewmember resides.

The U.S. Coast Guard, in conjunction with the U.S. Customs and Border
Protedion, will process, as expeditiously as possible, the necessary pajxetavgrant
immigration status necessary to enable the aforementioned ship’srgfhad
crewmembers to remain in the United States for the duration of the 8eAgreement.
Shoud the Vessel depart prior to the aforementioned ship’s officers and @ewars
being granted immigration status necessary to enable theamain in the United
Statescommensurate with the duration of this Agreement, tlan€ and Operator are
on notice that U.S. Customs and Border Protection may impose additionaleraguits
for theseofficers and crewmembers. The “duration of this égmnent” is defined as
“when allcriminal trials arising from and related to the factslof case have been
completed. Owner and Operator agree that no such ship’s officer or crewmemUer wil
be allowed to remain aboard the Vessel when it departs from the UntegdsSunless
the United Stateghrough its attorney responsible for the pending crithina
investigation, adwdes Ownerand/or Operator that the ship’s officer or crewmember
may leave the Unéd Statesboard the Vessel. Owner and Operator agree taragnt
to employ and to pay totalages in a timely manner and in a manner consistgt
any applicable collecte bargaining agreements or employee contracts until the United
States, through stattorneyesponsible for the pending criminal investigation, advises

that their presence is no longer necessary. “Total wages” as used in ridngsgpdn
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includes the totalvage thecrewmember contracted for and anticipated, including
guaranteed overtimm Additionally, the payment of wages shall continueewn the
event that the normamployment contract for the employee may otherwise or
ordinarily expire.

After being alvised by the United States, through its attorney responsible for the
pending criminal investigation, that the presence of an aforementiongd sifficer or
crewmember is no longer necessary, Owner and Operatbrepihtriate the ship’s
officer or cremmember to his home country, or to another marthat the ship’s officer
or crewmember may complete his employment contractgssbtherwise agreed or
orderedby a court of competent jurisdiction. The requirenseoft the Owner and
Operator setorth in this paragraph shall continue until the case (or cases) is (are)
declined, go to trial, or depositions are taken in accordance with Rules oin@tim
Procedurg], Rule 15, afteran indictment or information has been returned. Ovarat
Operator will actin goodfaith in carrying out these obligations.

4. The United States and the Owner and Operator agree to take reasonable
measures to expedite the investigation of the Alleged Violations andudnsgguent
proceedings. If Owner and/or Operator have gasito believe that the investigation or
any subsequent proceedings are being unreasyall significantly delayed, then after
notifying the U.S. Coast Guard signatory to this Agreenuodrihe basis for their
positionin writing, and allowing ten (10)usiness days for a&sponse, they may seek
judicial review by the U.S. District Court Eastern District of Louisiarig

5. The United States agrees that the Owner and Operator cannot exercise

complete control over the ship’s officers and crewmembers of the Vasddeherefore
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Owner’s and Operator’s obligations in respect to ensuring any sbaffiter or
crewmember of the Vessel remains within or returns to the jurisdicobbmise U.S.
District Court— Eastern District of Louisiana, shall be limiteat t

a. requesting such ship’s officers and crewmembers of the Vessel to
surrender their passports to the Owner and Operator for safe keeping;

b. requesting such ship’s officers and crewmembers of the Vessemtime
within the jurisdiction of the U.S. iBtrict Court— Eastern District of Louisiana[;]

C. providing such ship’s officers and crewmembers of the Vessel with
reasonable lodging, a meal allowance and health care coverage as priovidisd
Agreement; and

d. providing such ship’s officers and evenembers of the Vessel with
transportation to all places of testimony and all meetings with attornegstfre
Department of Justice, and will accommodate reasonable requesivider
transportation to meetings with law enforcement agents when alteraasportation
arrangements cannot be made.

If such a ship’s officer or crewmember refusestwrender his passport to
Owneror Operator, then Ownend Operator shall immediately provide actual notice to
the United States, through both its attorney responsible fopehding criminal
investigation a well as Lieutenant Commander Angela Holbrodkat any time any
such ship’sOfficer or crewmember requests the return of his pasdpo@wner and/or
Operator, then Owner and/or Operator shall provide actual notice toritedUStates,
through both its attorney responsible for the pending criminal tnyatson, as well as

LieutenantCommander Angela Holbrook, at least sevetwy (72) hours before
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returning thepassport to the ship’s officer or crewmembdtegarding such ship’s
officers andcrewmembers of the Vessel, Owner and Operator sha#d havfurther
responsibility orobligations to the U.S. Coast Guard other than those stated herein,
except as otherwise provided by law or regulation.

6. The obligations of the Owner and Operator set forth herein with respect t
the specifically aforementioned ship’s officers and crewmemberseoY#ssel are
subject to all rights of each ship’s officer and crewmember as may beeddy the
ship’s officer or crewramber or by any attorney working on his behalf.

7. Nothing in this Agreement is to be deemed as binding onpwoties to
this Agreement. In particular, for each ship’s officer and crewmemiermay be
served with a federal Grand Jury, Rule 15 deposition, or trial subpoena otiahater
witness warrant and who is required to remain within the jurisdictionseoUtls.

District Court— Eastern District of Louisiana, their rights pursuant to 18 U.S.C. § 3144,
F.R.Crim. P. Rule 15 and other federal laws apecifically preserved.

8. The United States has previously provided an inventory of all documents,
copies of documents, or items seized from the Vessel. Owner and Opagaterto
stipulate to the authenticity of documents listed on the inventory provided by thedUni
States after the Owner and Operator, through counsel, have had aatdason
opportunityto review the inventory and compare it againsuattdocuments referenced
in theinventory. The United States agrees that by so stipula®Omgyer and Operator
do notwaive any objections they may have to the relevance oisailoility of the
documentsnto evidence in any proceedingr, to the manner in which they were seized

andremoved, or to any other matter concerning the documextispe their authenticity
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at the time of their seizure. Owner and Operator also agresasmnab} facilitate and
assistthe United States in effecting service of federal Grand Jury, deposind/igra
trial subpoenas to records custodians employed by the Oant®perator and who are
not inthe United States at the time the subpoena is issdd&@ Owner and Operator
will instruct records custodians to cooperate with the United States yirgaout its
investigation and will act in good faith in carrying out this obligation.

9. Owner, Operator and the United States agree that the criminal and civil
penalty claims of the United States against the Vessetmshall attach to the Vessel
release’s security as provided pursuant to the Federal Rules ofRCogkdue,

Admiralty, Maritime Claims, Supplemental Rule E(5). In consideration ofSihety

Bond, the United States agrees not to cause the arrest ¥etdsel, nor the arrest,
seizureor attachment of any other vessel owned, operated, managed, or chastehed b
Owneror Operatorand not to withhold [Customs] departure clearance of the Vessel, or
any other vessel under the same management and control of the Owner aatbQ per
account of thelleged Violations in the U.S. Coast Guard’s letter to Master of the
Vessel dated April 27, 2011.

10. This Agreement is to be binding whether the Vessel be in port or not in
port, lost or not lost, and regardless of its condition, arglven without prejudice as
to all rights or defenses which the Vessel, Owaerd/or perator may have, none of
whichis to be regarded as waived, except the Owner and Operator agree to waive an
objections tan personamjurisdiction over them, anth remjurisdiction over the
Vessel,with respect to the potential claims of theitéd States described above, in the

United States court lich hears the criminal action.
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11. Owner and Operator authorize Michael Chalos and/or Brian McCarthy of
Chalos, O’Connor, and Duffy, LLP, as agents of Owner/Operator for this Agek to
accept service of any correspondence or legal papersnglatithe Alleged Violations
on behalf of the Vessel, Owner and Operator at its offices at 366 MaietSRert
Washington, New York 11050. The Owner and Operator agree to enter an aypgeara
in any crimnal action brought against them in a United 8satourt concerning the
AllegedViolations, or in any civil penalty action brought against them in any other
forum, and tadefendthe Vessel from aniyn remcriminal claim asserted against it.

12. The UnitedStates and Owner and Operator enter into this Agreement
without prejudice as to all rights or defenses, none of which is to be regasdeali\eed
except as expressly set forth above.

13. This Agreement may be signed in duplicate originals.

Dated: May 72011 WATERVALE MARINE CO. LTD.
As Owner, M/V AGIOS EMILIANOS
Is/

By: Michael Chalos
Chalos, O’Connor, and Duffy, LLP

As attorney in fact per authority received May 7,
2011

Dated: May 72011: ILIOS SHIPPING CO, S.A.
As Operator, M/V AGIOS EMILIANOS

Isl
By: Michael Chalos
Chalos, O’Connor, and Duffy, LLP

As attorney in fact per authority received May 7,
2011
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Dated: May 9, 211 United States of America

/sl
By: Scott C. Herman
Lieutenant Commander, U.S. Coast Guard
Deputy Staff Judge Advocate
Eighth Coast Guard District
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