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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DAVID JACK BAROUCH, ))
Plaintiff, %
V. ; Civil Action No. 12-0129 (ABJ)
U.S. DEPARTMENT OF JUSTICEt al, ;
Defendants. : )

MEMORANDUM OPINION

Plaintiff David Jack Barouch brings th&tion under the Freedom of Information Act
(“FOIA”), 5 U.S.C. §552 (2006), and the Privacy Act, 5 U.S.C. § 552a (2006). Plaintiff's
complaint challenges the responses to written ragubkat he made to defendants, the Criminal
Division (“CRM”) of the United States Degament of Justice (“DOJ”), the United States
Marshals Service (“USMS”), the Executive Office for United States Attorneys (“EOUSA”), the
Federal Bureau of Prisons (“BOP”), the BureduAlcohol, Tobacco, Firearms, and Explosives
(“ATF"), and the Department of Treasury (“Treasury”)n each of his requests, plaintiff sought
all records related to himself. All of the @efdant agencies except for Treasury responded to
plaintiff's requests by conducting searches. nMaave disclosed some responsive records, and
all have provided reasons for withdolg at least some information.

Defendants have filed two partial motions for summary judgment and dismissal, which

together seek to dispose of this action in its entirety. Fed. Defs.” Partial Mot. for Summ. J. and

1 Plaintiff also named the Deparent of Justice and the Parker County Sheriff Department
as defendants to this action. The Court désed the Parker County Sheriff Department from
the action by Order of December 12, 2012 [Dkt. # 18].
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Dismissal [Dkt. # 15] (“Defs.” 1st Mot.”); Fedefs.” Supp. Mot. for Summ. J. and Dismissal
[Dkt. # 22] (“Defs.” 2d Mot.”). Plaintiff opposeboth motions, challenging the adequacy of the
agencies’ searches and their withholdings. Rasp. Objection to Fed. O®’ Partial Mot. for
Summ. J. and Dismissal [Dkt. # 16] (“Pl.’s 1st &g PI.’s Verified Mem. Resp. to Fed. Defs.’
Supplemental Mot. for Summ. J. and Dismig$aktt. # 25] (“Pl.’'s 2d Resp.”). Plaintiff also
challenges Treasury’s failure to undertake a $eaithe Court finds that plaintiff has failed to
exhaust his administrative remedies as to sontesoflaims. As to the others, the Court finds,
based on affidavits an&¥aughn indices submitted by the government, that the agencies
conducted adequate searches for responsive dotgmbut they have not provided adequate
explanations for all of their whiholdings. Accordingly, the Court will grant in part and deny in
part defendants’ motions for summary judgmentie Tourt will direct EOUSA to disclose parts
of four documents that it has withheld in full and will remand to BOP to review the documents it
received from EOUSA after the commencement of this action.
BACKGROUND

Plaintiff is currently incarcerated at the Seagoville Federal Correctional Institution in
Seagoville, Texas. Pl.’s 1st Compl. [Dkt. # 1] (“Compl.”) §1. In July 2010, he pled guilty to
one count of possession of amregistered destructive devjcen violation of 26 U.S.C.
885841, 5861(d), and 5871. Minute Ordémited States v. David BaroucNo. 4:10-CR-
00099-A(01) (N.D. Tex. July 9, 2010) [Dkt. # 27[n November 2010, he was sentenced in the
United States District Court fothe District of Northern Teas to 120 months in prison.

JudgmentPnited StateNo. 4:10-CR-00099-A(01) (N.D. Tex. Nov. 1, 2010) [Dkt. # 41].



By letters dated April and May 20Ff1plaintiff submitted written requests to CRM,
USMS, EOUSA, BOP, and ATF. Ex.1 fecl. of John E. Cunningham Il (“Cunningham
Decl.”) [Dkt. # 15-3] at 1 (CRM); Attach. 2 to Decl. of Violet Mack (“Mack Decl.”) [Dkt. # 22-

1] at 1 (BOP); Ex. A to Decl. of David Luczynski (“Luczynski Decl.”) [Dkt. # 22-2] at 1
(EOUSA); Ex. A to Decl. of Stephanie M. Bduer (“1st Boucher Decl.”) [Dkt. # 22-3] at 1
(ATF); Ex. A to Decl. of William E. Bordley (“Bordley Decl.”) [Dkt. # 22-4] at 1 (USMS). All
of the documents sought “full disclosure and redeafsall files, records, data and/or information
maintained by” each agency under plaintiff's nank. His request included his birthdate, place
of birth, social security numbecase numbers for his convictiondaappeal, and the district in
which he was convictedd. In addition, plaintiff maintains that he submitted an identical FOIA
request to Treasury. Compl. 7 12;see alsoAff. of Jack Barouch (“Barouch Aff.”), Ex. A to
[Dkt. # 16], 1 1.

l. Request to Treasury

Plaintiff claims that Treasury possesses but has withheld documents responsive to his
request. Compl. 915, 22, 25. Defendants claim that Treasury never received a request from
plaintiff. Mem. in Support of Fed. Defs.” Mot. for Partial Summ.nH ®ismissal [Dkt. # 15-2]
("Defs.” 1st Mem.”) at 4. In support of thisontention, Treasury has submitted a declaration
from Hugh Gilmore, a supervisory program analyst in Disclosure Services, part of Treasury’s

Departmental Offices, which oversees FOIA compliance for the bureaus of Treasury except for

2 Defendants assert that plaintiff's FOIAqueest directed to ATF was not received until
August 2011. Mem. in Support of Fed. Defsupplemental Mot. for Summ. J. and Dismissal
[Dkt. # 22] (“Defs.” 2d Mem.”) at 4.

3 All of plaintiff's letters of request were identical, except that the letters to BOP and ATF
also contained attachments, which identified with more specificity the documents that were the
subjects of plaintiff's request. Ex. 2 to Mack Decl.; Ex. A to 1st Boucher Decl.
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the Internal Revenue Service. Declaration of Hugh Gilmore [Dkt. # 15-4] (“Gilmore Decl.”) T 2.
He states that Treasury has conducted a sediith FOIA tracking system to find any requests
submitted under plaintiff’'s mae, but none were locatett. { 5.

The declaration also notes that although plaintiff alleges that ATF is an agency within
Treasury, ATF became part of DOJ in 200RI. 1 6—7;see alsoHomeland Security Act of
2002, Pub. L. No. 107-206, 116 Stat. 2135; Compl. 11 5, 6, 22, 25 (referring to ATF as a division
of Treasury).

I. Request to CRM

CRM acknowledged receipt of plaintiff'sequest by letter dated May 6, 2011.
Cunningham Decl. { 4&ee alscEx. 1 to Cunningham Decl. On May 23, 2011, it responded to
the request. Cunningham Decl.  7; Ex. Ztmningham Decl. The sponse directed plaintiff
to send another letter to CRM indicating which section of the agency he wanted to be searched,
and specifying the location andtds of his conviction, arrests,@the federal offenses, and any
other applicable timeframes inveld. Ex. 2 to Cunninghamdsl. By letter dated June 6, 2011,
plaintiff asked that CRM search the “FOIA/PAnNit,” and he responded to CRM'’s other
requests. Cunningham Decl. | 8; Ex. 3 to Cunningham Decl. On July 6, 2011, CRM sent
plaintiff a letter informing him that no sponsive documents had been found. Cunningham
Decl. § 11; Ex.5 to Cunningham Decl. The let#so explained platiif's right to appeal
CRM’s determination to DOJ’s Office of Inforation Policy (“OIP”). Ex. 5 to Cunningham
Decl. On July 12, 2011, plaintiff sent a letterOIP appealing CRM'’s decision. Cunningham
Decl. § 13; Ex. 6 to Cunningham Decl. OIP ¢onéd receipt of plaintiff's appeal by letter

dated July 27, 2011, and informed plaintiff by letter dated October 11, 2011 that it had



determined that CRM’s search was adequat€unningham Decl. {f 14-15; Exs.7-8 to
Cunningham Decl.

On April 3, 2012, after plaintiff had filed the instant lawsuit, CRM received one
potentially responsive document from EOUS%cause EOUSA had determined that the
document originated with CRM. Cunninghddecl. § 17; Exs. 9-10 to Cunningham Decl. The
document was a July 15, 2005, memorandumadfikir Memorandum”) from Acting Assistant
Attorney General of CRM, John C. Richter,ncerning “[c]harging under 18 U.S.C. 924(c)
where the underlying crime of violence ietpossession of the sameapon.” Cunningham
Decl. 1 19 (internal quotation marks omittelx. 11 to Cunningham Decl. On April 18, CRM
informed plaintiff by letter that it was wiholding the document in part pursuant to 5 U.S.C.
8 552(b)(5), which permits agencies to hkibld from production inter- or intra-agency
documents that would not be available litgation. Cunningham Decl. § 19; Ex. 11 to
Cunningham Decl. This letter also informed ptdf that he could appeal the decision to OIP.
Ex. 11 to Cunningham Decl.

lll.  Requestto USMS

On May 17, 2011, USMS’s Office of General Counsel (“OGCdereed plaintiff's
request. Bordley Decl. 1 2; Ex. A to BordIBecl. By letter dated May 20, OGC acknowledged
receipt of plaintiff's letter and informed him that the office had begun its search. Bordley Decl.
1 3; Ex. B to Bordley Decl. According to William E. Bordley, who is the Associate General
Counsel and Freedom of Information/Privacy &dticer for USMS, OGC searched the Prisoner
Processing and Population Mgeaent/Prisoner Tracking Sgst (PPM/PTS), JUSTICE/USM-
005 and the Warrant Information Network (WINNUSTICE/USM-007. Bordley Decl. 11 1, 5.

These resources comprise the electronic ammermpeecords concerning USMS prisoners and



others investigated by USMS pursuant toaarest warrant or other judicial proceskl. § 5.
Following a search of these records, OGC identified 28 pages of material indexed to plaintiff's
name, located in the Northern District of Texas — the relevant location identified by plaintiff in
his request.d.; Ex. A to Bordley Decl.

By letter dated June 21, 2011, OGC informedrpitiithat it was releasing twenty-eight
pages of documents to him. Bordley Decl.  6; €xto Bordley Decl. Of these pages, fifteen
were released in their entirety, and thirteen were released with redactions pursuant to 5 U.S.C.
8 552(b)(7)(C) (“Exemption (b)(7)(C)") and 5 U.S.C. § 552(b)(7)(E) (“Exemption (b)(7)(E)").
Bordley Decl. | 6see alsd U.S.C. 88 552(b)(7)(C), (b)(7)(E) (2012). The letter also informed
plaintiff that he could appeal USMS’s determination to OIP. Ex. C to Bordley Decl. Plaintiff
filed an appeal by letter dated July 1, 2011. Borddegl. { 7; Ex. D to Bordley Decl. By letter
dated September 21, 2011, OIP informed plainth#t it was affirming the decision. Ex. E to
Bordley Decl.

USMS’s Vaughnindex describes the information withheld and lists the basis for the
withholdings. Bordley Decl. 1 11-12. USMSlied on Exemption (b)(7)(C) to withhold
information from twelve pages dhe responsive documenttd. { 12. In each instance, it was
invoked to excise the name, adsls, prison identification numbemd/or registration number of
third parties, government employees, law erdment officers, USM®&mployees and/or other
prisoners. Id. USMS also withheld the secure websitidress from one pag#so pursuant to
Exemption (b)(7)(E).Id.

V. Request to ATF
According to a declaration by the Chief AfTF's Disclosure Division, Stephanie M.

Boucher, the agency received a letter fromrpitiion August 1, 2011, that was dated July 20,



2011. 1st Boucher Decl. 111, 3. The letter indicdted plaintiff had filed a formal FOIA
request more than thirty days prior but had neoeived a response. Ex. A to 1st Boucher Decl.
Enclosed along with the letter was a copyaafequest written by plaintiff under FOIA and the
Privacy Act, dated April 26, 2011, as well as two attachments to the reqleestThe first
attachment is a document stating that the request includes investigative records in the possession
of the Colleybille [sic], Keller, and Fort Worth Police Departments, which — according to the
attachment — operated as sub-agents for ATF in plaintiff's criminal cadde. The second
attachment is a document stating that the request includes (1) a microcassette recording of an
October 2010 interview of plaintiff by ATF Aspt Riddle with plaintiff's then-counsel Mic
Mickelson, (2) a tape recording of a Novieer 2010 interview with an inmate that was
conducted by ATF Agent Riddle and an unnamexglaseRanger, and was attended by plaintiff,
and (3) a videotape recordirgf plaintiff purchasing two salad bowls from Bed, Bath, and
Beyond in roughly April or May of 2010ld. By letter dated August 2, 2011, ATF responded to
plaintiff to inform him that ATF had received and would process his FOIA request dated August
1, but that it had not previously received a reqfiesh him. 1st Boucher Decl. T 4; Ex. B to 1st
Boucher Decl.

According to the Boucher declaration, thes@®osure Division concluded that release of
the records sought could reasonably be expetdeititerfere with ongoing law enforcement
proceedings. 1st Boucher Decl. 5. Accordingly, by letter of August 3, 2011, ATF denied
plaintiff’'s request pursuant to 5 U.S.C. 8 3527)(A) (“Exemption (b)(7)(A)”). 1st Boucher
Decl. § 5; Ex. C to 1st Boucher Dedege als® U.S.C. § 552(b)(7)(A) (2012). The denial left
open the option for ATF to invoke additional exaions to support withholdings in the future.

1st Boucher Decl. § 5; Ex. C to 1st Boucher Dedie Tetter also informeglaintiff that he could



appeal the denial to OIP. 1st Boucher D&ch; Ex. C to 1st Boucher Decl. After August 3,
2011, ATF notified plaintiff of that because hispaal from his criminal case had concluded, the
agency intended to release documents that had beeiopsly withheld. Decl. of Stephanie M.
Boucher [Dkt. # 26-1] 1 3.

According to Boucher, her staff contacted OIP after plaintiff filed the complaint in the
instant case to determine whether plaintiff had filed an administrative appeal of ATF’s actions.
1st Boucher Decl. 8. OIP informed Boucheraffsthat it had no records of an appeal from
plaintiff. 1d.

In addition, on April 10, 2012, ATF receivgabtentially responsive documents from
EOUSA because EOUSA had determined that the documents originated with ATF. 1st Boucher
Decl. 1 6; Ex. D to 1st Boucher Decl. By letter dated April 12, 2012, ATF notified plaintiff that
it was partially withholding thelocuments under Exemption (b)(7)(Clst Boucher Decl. | 7;

Ex. E to 1st Boucher Decl.

V. Request to BOP

By letter dated April 26, 2011, plaintiff submittex Privacy Act/FOIA request to BOP.

Mack Decl. { 4; Attach. 2 to Mack Decl. The letter was directed to BOP’s Office of General
Counsel FOIA/PA Section and was received bat thffice on May 17, 2011. Mack Decl. T 4;
Attach. 2 to Mack Decl. According to BOP Paralegal Specialist Violate Mack, the FOIA/PA
Section staff determined that the appropriate location for plaintiff's search request was BOP’s
South Central Region. Mack Decl. 5. Adliagly, on May 27, 2011, FOIA/PA Section staff
uploaded the request letter into Metastorm BPM — the Bureau’s FOIA database — for pgocessin
by the SCRO Regional Counsel's Officdd. According to Mack, the now-retired SCRO

Paralegal Specialist, Larry Collins,tdemined that the form of platiff's request was typical of



forms used by inmates at particular institutions, except that plaintiff had also appended an
additional page specifying in more detail the materials he soulght{ 6; Attach. 2 to Mack

Decl. Those specific materials were: “[tjel®nic recordings or transcript[s] of telephonic
recordings” from (a) the Parker County detention center from May 1, 2010 through July 15,
2010; (b) FDC Fort Worth from July 1, 2010 through November 1, 2010; and (c) FCI Seagoville
from October 28, 2010 to present, as well as Rasker County DetentioCenter or FDC Fort
Worth inmate files concerning plaintiff not currently in the central file at Seagoville. Attach. 2 to
Mack Decl.

On August 14, 2011, BOP’s Office of General Counsel, Freedom of Information
division received another letter from plaintiff. Mack D&clL4. This letter contained (1) a letter
from plaintiff to the BOP FOIA section, dated July 20, 2011, requesting an update on the status
of his April 26, 2011 FOIA request to the B@Hfice of Central Counsel FOIA/PA Section,
with a copy of the April 26 request attadh€2) a letter dated July 27, 2011, from BOP Legal
Instruments Examiner Paula Champion, indicatimat she had received a letter from plaintiff
requesting records maintained by BOP at theteFad Correctional Institution, Fort Worth, Texas,
and informing plaintiff that if his request wagended to be filed under the Privacy and Freedom
of Information Acts, it should be sent to B8 Office of General Counsel, Freedom of
Information Division, and (3) a FOIA request phaintiff, identical to the April 26, 2011 request,
but addressed to the Office of General Counsededom of Information, Bureau of Prisons
Central Office and dated July 30, 2011. Ma&mcl. | 14; Attach. 5 to Mack Decl.

According to Mack, Collins e-mailed FCI Foftorth’s staff on June 7, 2011, requesting
documents responsive to plaintiff's requesiack Decl. § 7. In his email, Collins noted that

plaintiff had been a “holdover” inmate — that, a BOP inmate not yet transferred to his



designated institution — at Fort Worth, and that he was specifically requesting all recorded
telephone calls from Fort Worthuring the specified timeframdd. & n.2. Collins also sent an
e-mail on June 7, 2011 to FCI Seagoville’sgak Liaison requesting responsive records,
specifically including recorded telephone cafty the requested period and any available
telephone transadinal data concerning plaintifid. 8.4

The Mack declarations states that becausectimtent of plaintiff's FOIA letter was the
same or similar to letters that BOP receivesueetly from other inmatg BOP interpreted the
letter as a “form letter” rather than a request for all documents maintained in the central and
medical files of the requesting inmatéd. § 11 & n.5. To determine the scope of plaintiff's
request, BOP looked to the more specific requdstmeated in the attachments to plaintiff's
letter. 1d.  11. Since the requests described in the attachments were limited to records
maintained by the Parker County Detention Center and FCI Fort Worth that would not be found
in plaintiff's central file maintained at HCSeagoville, BOP determined that the scope of
plaintiff's request did not extend to all documents in his central fde. And since the requests
were unrelated to any records that would be maintained in plaintiff's medical file, BOP
determined that the scope did not extemdll documents in his medical filéd.

According to Mack, on June 8, 2011, FCI Farorth staff sent Collia the transactional
data from plaintiff's use of the Inmate Telepko8ystem (“ITS”) but informed him that it had
found no recorded telephone conversations and no detainee files. Mack Decl. §12. On June 16,
2011, FCI Seagoville staff informed Collins thatvibuld forward a CD containing a copy of the
transactional data for plaintiff's ITS usagkl. § 13. The CD also contained recorded telephone

conversationsld.

4 No similar request was made to the Parker County Detention Center as it is not a BOP
facility. Mack Decl. 1 9.

10



On August 31, 2011, the SCRO Regionabu@sel responded to plaintiffs FOIA
request. Mack Decl. 1 15; Attach 6 to Mdak&cl. The letter indicated the following:

e Parker County Detention Center recoais not subject to FOIA requests and not
within BOP’s jurisdiction.

e BOP located no detainee file concerning plaintiff at FCI Fort Worth.

e In consideration of the specific requests noted in the attachments to plaintiff's
request letter, BOP declined to interpret the scope of the request as including all
documents in the central and medical filegyever, plaintiff was invited to provide
BOP with a clearer description of the records sought.

e BOP’s search turned up 113 recorded telephone conversations from FCI Seagoville
between the dates of December 18, 2010 and June 6, 2011.

¢ No recorded telephone conversations were found at FCI Fort Worth.

e Recorded telephone conversations are tasiad on the TRUFONE system for 180
days, after which they are automatically deleted.

e Recorded telephone conversations canmetreleased without consent from all
recorded parties and are, therefoexempt from disclosure under 5 U.S.C.
88 552(b)(6) and (b)(7)(C).

e Sixteen pages of telephotransactional data were released to plaintiff.

e Plaintiff could appeal BOP’s response tg hequest by filing a written appeal with
OlIP.

Mack Decl. 1 15; Attach. 6 to Mack Decl.

By letter dated Septemb@9, 2011, plaintiff requested gservation of the telephone
conversations identified in BOP’s response. Mascl. T 16; Attach. 7 to Mack Decl. SCRO
Regional Counsel confirmed by letter dat®dtober 24, 2011, that the records would be
preserved through December 2017 per the B@EoRIs and Information Disposition Schedule.
Mack Decl. 1 16; Attach. 8 to Mack Decl.

On March 13, 2012, after BOP received no cgpomdence indicating that plaintiff had
elected to file an appeal, Collins sent an e-mail to an OIP representative, asking for a

11



confirmation that plaintiff had not yet appedlthe decision. Mack Decl. §{ 18-19. On March
27, Collins received an email response indigatimat OIP had no record of an appeal. Mack
Decl. T 20; Attach. 9 to Mack Decl.

At the time that plaintiff filed the instant lawsuit, BOP had informed plaintiff only that it
was withholding the records describ@dBOP’s August 31, 2011 letteiSeeAttach. 6 to Mack
Decl. However, after the initiation of this action, EOUSA referred a number of additional pages
to BOP to process. Luczynski Decl. 6.

VI.  Request to EOUSA

On May 17, 2011, EOUSA received a letter fronaiptiff requesting, pursuant to the
Privacy Act and FOIA, copies of “all files, records, data, and/or information” maintained by
EOUSA under the name David Barouth.uczynski Decl.  4; Ex. A to Luczynski Decl. On
May 31, 2011, EOUSA acknowledged receipt of pléistietter. Luczynski Decl. § 5; Ex. B to
Luczynski Decl. EOUSA'’s letter informed plaintiff that, although the agency attempted to
process most requests within twenty days, “Project Requests” — inclietjogsts about oneself
in criminal case files — usually took about nine months. Ex. B to Luczynski Decl.

According to David Luczynski, an EOUSAtarney advisor who, among other things,
reviews FOIA and Privacy Act requests sutted to EOUSA and prepares responses, EOUSA
began its search in the Northddistrict of Texas, which was specified as the pertinent location
in plaintiff's initial inquiry. Luczynski Decl. 1, 8; Ex. A to Luczynski Decl. EOUSA'’s search
involved reviewing the records from plaintiff's case, sending email requests for responsive

documents to the Assistant United States iy in the Criminal Division, and searching the

5 Although the affidavit submitted in support BOUSA’s motion to dismiss repeatedly
refers to plaintiff's letter as a “FOIA request,” the letter cites both FOIA and the Privacy Act as
the bases for plaintiff's requesBeelLuczynski Decl. {1 3, 6, 9, 1%pe alsdEX. A to Luczynski

Decl.
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LIONS system — used by the United States Attorney Offices to monitor cases and retrieve files —
using plaintiff's name as the search term. Luczynski Decl. § 8

By letter dated March 26, 2012 — after thaiation of this case — EOUSA responded to
plaintiff, indicating that it haddentified relevant documents and was releasing 159 pages in full,
releasing 50 pages in part, and withholding 282 pages in full. Compl. at 1; Luczynski Decl. { 6;
Ex. C to Luczynski Decl. The letter informed plaintiff that documents were withheld from
production under the FOIA exemptions codifedd U.S.C. 8§ 552(b)(3) (“Exemption (b)(3)"), 5
U.S.C. §552(b)(5) (“Exemption (b)(5)”), 5 UG. §8552(b)(6) (“Exemption (b)(6)"), and
Exemption (b)(7)(C), and under the Privacy Agemption codified at 5 U.S.C. § 552a(j)(2)
(“Exemption (j)(2)"). Luczynski Decl. § 6. Ex. C to Luczynski Dedee also Vaughindex,
Attach. to Luczynski Decl. The letter also informed plaintiff that additional potentially
responsive documents were being referred to ATF, CRM, and BOP. Luczynski Decl. § 6; Ex. C
to Luczynski Decl. Finally, the letter stated that plaintiff could appeal the decision to OIP within
sixty days. Luczynski Decl. | 6; Ex. C to Luczynski Decl.

VII.  Procedural Background

Plaintiff, actingpro se filed the complaint in this action on January 23, 2012, against
DOJ, USMS, the DOJ Criminal Dision, EOUSA, BOP, Treasury, ATF, and the Parker County
Sheriff Department. Compl. at 1. The complaint alleges that the named defendants have “failed,
refused, and neglected to comply with Plaintiff's reasonable requests for records, documents,
audio tapes and jatape recordings, and discovery.” Compl. 15. Plaintiff seeks an order
compelling disclosure of his “entire record wivestigation” for the years 2010 and 2011.

Compl. 117. On December 12, 2012, the Court dismissed the Parker County Sheriff

13



Departmentsua spontgbecause the local entity is not subject to the provisions of FOIA. [Dkt.
# 18].

Defendants filed two partial motions formmary judgment or dismissal that together
would dispose of the entire case. Defs.” 1sttiMbefs.” 2d Mot. The first motion, filed on
November 9, 2012, seeks summarggment or dismissal with spect to plaintiff's claims
against Treasury and CRM. Defs.’ 1st Mot. Plaintiff filed an opposition on November 27, 2012.
Pl.’s 1st Resp. Defendants filed a replyupgort of their motion on December 21, 2012. Defs.’
Reply to Pl.’'s Resp. and Objection to Federal Defs.” Mot. for Partial Summ. J. and Dismissal
[Dkt. # 20]. On January 17, 2013, plaintiff filedsarreply to defendants’ response. Pl.’s Sur-
Resp. to Defs.” Reply to Pl.'Resp. and Objection to Federal Defs.” Mot. for Partial Summ. J.
[Dkt. # 21] (“Pl.’s Sur-Resp.”). The second nuotj filed on February 7, 2013, seeks summary
judgment or dismissal with respect to the claims against the remaining federal defendants: ATF,
BOP, USMS, and EOUSA. Defs.” 2d Mot. aititiff responded on March 11, 2013. Pl.’s 2d
Resp. Defendants filed a reply in support aithmotion on March 22, 2013. Defs.” Reply to
Pl.’s Verified Mem. Response to Fed. Defs.” Supp. Mot. for Summ. J. and Dismissal [Dkt. # 26]
(“Defs.” Reply”).

On July 25, 2013, upon review of the partisgbmissions, the Court ordered defendants
to deliver to chambers fan camerainspection four documents gh had been withheld by
defendant EOUSA. Minute Order (July 25, 2013), citfay v. Turner587 F.2d 1187, 1195
(D.C. Cir. 1978). EOUSA submittedetfour documents to the Count cameraon August 2,
2013. The Court has reviewed these documatisg with the pdies’ memoranda and

pleadings.
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STANDARD OF REVIEW

Summary judgment is appropriate “if the movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P.
56(a). The party seeking summary judgment $elae “initial responsibility of informing the
district court of the basis for its motionnd identifying those portions of the pleadings,
depositions, answers to interrogatories, and admissions on file, together with the affidavits, if
any, which it believes demonstrate the abseota genuine issue of material factCelotex
Corp. v. Catrett 477 U.S. 317, 323 (1986) (internal quotation marks omitted). To defeat
summary judgment, the non-moving party must igieste specific facts showing that there is a
genuine issue for trial.’ld. at 324 (internal quotation marks omitje The existence of a factual
dispute is insufficient to preclude summary judgmamiderson v. Liberty Lobby, Inc477 U.S.
242, 247-48 (1986). A dispute is “genuine” onlyaifreasonable fact-findeould find for the
non-moving party; a fact is only “material” if is capable of affecting the outcome of the
litigation. Id. at 248;Laningham v. U.S. Nay\813 F.2d 1236, 1241 (D.C. Cir. 1987). In
assessing a party's motion, the court must “viewdbts and draw reasonable inferences ‘in the
light most favorable to the party opposing the summary judgment moti8@cott v. Harris 550
U.S. 372, 378 (2007) (altearans omitted), quotingnited States v. Diebaoldinc., 369 U.S. 654,
655 (1962) (per curiam).

While the same legal framework applies in every case, where a plaintiff proceeds pro se,
“the Court must take pacular care to construe the plaintiff's filings liberally, for such
complaints are held ‘to less stringent standards than formal pleadings drafted by lawyers.”
Cheeks v. Fort Myer Constr. Co722 F. Supp. 2d 93, 107 (D.D.C. 2010), quotih@nes v.

Kerner, 404 U.S. 519, 520-21 (1972).
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ANALYSIS

The Court will grant summary judgment to defendants for all claims against
Treasury

Treasury moves for summary judgment on the grounds that there is no evidence that
plaintiff submitted a FOIA request to the ageficipefs.” 1st Mem. at 2. Treasury’s declarant,
Gilmore, describes Treasury’s FOIA tracking system, Gilmore Decl. { 4, and he states that upon
conducting a search of that tracking system under plaintiffs name, he was unable to find a
request.id. 1 5.

Plaintiff has failed to produce any evidence that he submitted a FOIA or Privacy Act
request to Treasury, let alone provide a copythaf request itself to the Court. Moreover,
plaintiff has continually wrongly characterizéd F as a bureau of Treasury, Compl. 1 5-6, 22,

25, which suggests that he may have been undedntpression that he was seeking records from
Treasury when he submitted his request to ABecause there is no genuine dispute that no
documents were produced to plaintiff by Treasury because Treasury did not receive a FOIA
request from him, Gilmore Decl. {1 4-5, the Court will grant Treasury’s motion for summary
judgment.

Il. The Court will grant in part and deny in part defendants’ motions for
summary judgment with respect toplaintiff's claims arising under FOIA

The purpose of FOIA is to require thegate of government records upon request and to

“ensure an informed citizenry, vital to the functioning of a democratic society, needed to check

6 Treasury also moves on these grounds undeefal Rule of Civil Procedure 12(b)(6).
Defs.” 1st Mem. at 4. In his opposition toehsury’s motion, plaintiff disputes Treasury’s
assertion that it never received his request. RbisResp. at 1. Because the Court relies on
evidence outside the complaint to resolve this dispute, the Court will decide the claim under Rule
56, not 12(b)(6).SeeFed. R. Civ. P. 12(d) (“If, on a motion under Rule 12(b)(6) . . . , matters
outside the pleadings are presented to and reda@sd by the court, th@otion must be treated

as one for summary judgment under Rule 56.”).
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against corruption and to hold the gowars accountable to the governedNat'l Labor
Relations Bd. v. Robbins Tire & Rubber C437 U.S. 214, 242 (1978). At the same time,
Congress recognized “that legitimate governmental and private interests could be harmed by
release of certain types of information apbvided nine specifiexemptions under which
disclosure could be refusedBI v. Abramson456 U.S. 615, 621 (198%e¢e also Ctr. for Nat'l
Sec. Studies v. DO331 F.3d 918, 925 (D.C. Cir. 2003) (“FOIA represents a balance struck by
Congress between the public’s right to know #r@lgovernment’s legitimate interest in keeping
certain information confidential.”). The Supreme Court has instructed that “FOIA exemptions
are to be narrowly construedAbramson456 U.S. at 630.

To prevail at the summary judgment phase in a typical FOIA action, an agency must
satisfy two elementsLeadership Conference on Civil Rights v. Gonzad€gl F. Supp. 2d 246,
252 (D.D.C. 2005). First, the agency must dertrates that it has made “a good faith effort to
conduct a search for the requested recordsgusigthods which can be reasonably expected to
produce the information requesteddglesby v. U.S. Dep’t of Arm920 F.2d 57, 68 (D.C. Cir.
1990). Second, an agency must show that “mddetieat are withheld . . . fall within a FOIA
statutory exemption.’Leadership Conference on Righi®4 F. Supp. 2d at 252. After asserting
and explaining its exemptions, an agency mekgase “[a]ny reasonably segregable portion of a
record” and provide it to the requesting party, “after deletion of the portions which are exempt.”
5 U.S.C. § 552(b)(9).

The district court reviews the agency’s actaenove and “the burden is on the agency
to sustain its action.” 5 U.S.C. § 552(a)(4)(Bgcord Military Audit Project v. Case®56 F.2d
724, 738 (D.C. Cir. 1981). Once the case comesourt, “FOIA cases are typically and

appropriately decided on motis for summary judgment.fMoore v. Bush601 F. Supp. 2d 6, 12
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(D.D.C. 2009). In any motion for summary judgmehe Court “must view the evidence in the
light most favorable to the nonmoving party, dral reasonable inferences in his favor, and
eschew making credibility determinations or weighing the eviden@mihtgomery v. Cha®b46

F.3d 703, 706 (D.C. Cir. 2008ee also Andersod77 U.S. at 255 (1986). However, where a
plaintiff has not provided evidence that an agency acted in bad faith, “a court may award
summary judgment solely on the basis of infdiioraprovided by the agency in declarations.”
Moore, 601 F. Supp. 2d at 12.

A. Exhaustion of Administrative Remedies

Once a FOIA request has been processeqlamtiff is required to exhaust all
administrative remedies before bringing an action to compel disclosure of docunsemds.
U.S.C. § 552(a)(6); 28 C.F.R. § 16.9(®Yilbur v. CIA 355 F.3d 675, 677 (D.C. Cir. 2004).
Failure to exhaust such remedies bars the lawSdge Banks v. DO313 F. Supp. 2d 132, 138—

39 (D.D.C. 2011) (granting agency’s motion for summary judgment in FOIA action where
plaintiff failed to file an administrative appeal before filing the laws@phwaner v. Dep’t of
Army, 696 F. Supp. 2d 77, 81 (D.D.C. 2010) (same).

However, because exhaustion is not a jurisdictional bar under FOIA, courts will deem a
plaintiff to have constructively exhausted his administrative remedies with respect to a FOIA
claim when an agency “fails to comply with the applicable time limit provisions” of FOIA. 5
U.S.C. §552(a)(6)(C)(i). The agency has twedays to make an itnal determination, and
following an administrative appeal of a FOIAaion, twenty days to make a determination on
the appeal. 5 U.S.C. 8§ 552(a)(6)(A)())—(ilA requester will be founto have “constructively
exhausted” his administrative remedies if, aftee twenty days has expired but before the

agency responds to his request, he files anragtidederal court complaining that the agency
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failed to respond to his FOIA requestithin the applicable time limit. See5 U.S.C.
8 552(a)(6)(C)(i) (2012); 28 C.F.R. § 16.9(a), (c) (20K2e also Ogleshyp20 F.2d at 70-71.
Constructive exhaustion is applied narrowly: courtshis district have declined to find that a
requestor has constructively exheaashis administrative remedies if the agency responds to his
request before he brings suit, even if the aganresponse is outside the statutory time limit.
See, e.g., Judicial Watch, Inc. v. U.S. Dept. of Ene8§8 F. Supp. 2d 189, 192-193 (D.D.C.
2012).
1. EOUSA

At the time plaintiff filed the complaint ithis action, EOUSA had not responded to his
request for documents, despite the expiration of the mandatory statutory time limit for agency
response under FOIA. Defs. 2d Mem. a7 n.8. EOUSA concedes that plaintiff's
“administrative remedies were constructively exhausted by the time he filed this lawisuit.”
Accordingly, the Court finds that plaintiff exhdad his administrative remedies with respect to

his claims against EOUSA under FOIA.

2. ATF
But the ATF has moved to dismiss the FOIA claims against it under Federal Rule of Civil
Procedure 12(b)(6) on the basis that plainfifiled to exhaust his administrative remedies.
Defs.” 2d Mem. at 4-5. ATF issued two differeetsions in response to plaintiff’'s request: (1)
it denied his August 3, 2011 request because it did not find any responsive documents; and (2) it

later disclosed redacted versiarfsdocuments that EOUSA had referred to it after the inception

7 To this end, ATF relies on arffidavit attesting to the fact that plaintiff could have
appealed. Defs.” 2d Mem. at 4-5; 1st Boudbecl. { 7-8. Although ATF styles its motion as
a Rule 12(b)(6) motion, its reliance on the affilaequires this Court to treat the motion as a
Rule 56 motion. Fed. R. Civ. P. 12(®ee Hamilton v. Geithne¥43 F. Supp. 2d 1, 8 (D.D.C.
2010);Lane v. TschettelCiv. A. No. 05-1414(EGS), 2007 WL 2007493, at *2 (D.D.C. July 10,
2007).
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of this action. 1st Boucher Decl 15, 7. ATRiots that plaintiff has failed to exhaust the
available administrative rerdees under FOIA without distinguishing between these two
different determinations. DefsZd Mem. at 4-5. Because plafhthas not appealed either of
these decisions to OIP, ATF maintains, judic&tiew of its decisions is unavailable. Defs.’ 2d
Mem. at 5. For his part, plaintiff maintains that “it would be futile to undergo the deliberative
and fruitless delay of further adnistrative review.” Pl’s 2dResp. at 36. The Court will
address each of AT&decisions separately.

a. Plaintiff's claim with respecto ATF’'s Auqust 3, 2011 decision is
barred

With respect to the first set of documents, the Court agrees with ATF that plaintiff's
claim under FOIA is barred for failure to exhaimss administrative remedies. When plaintiff
received notification — in the letter dated AsguB, 2011 — that his initial request to ATF had
been denied, he was notified theat could appeal the decision to OIP. Ex. C to 1st Boucher
Decl. Plaintiff did not do®. 1st Boucher Decl. 8.

Plaintiff is correct that in certain contextie exhaustion requirememay be waived by
the agency, or disregarded by the court when application of the doctrine would be Cutkef
v. Hayes 818 F.2d 879, 891 (D.C. Cir. 1987). “[S]till, asjurisprudential doctrine, failure to
exhaust precludes judicial review if the purposkexhaustion and the particular administrative
scheme support such a barWilbur v. CIA 355 F.3d 675, 677 (D.C. Cir. 2004) (internal
guotation marks omitted), quotirtdidalgo v. FB| 344 F.3d 1256, 1258-59 (D.C. Cir. 2003).
And “the FOIA’s administrative scheme favors treating failure to exhaust as a bar to judicial
review.” Hidalgo, 344 F.3d at 1259. Moreover, permittingipliff to obtainjudicial review
without exhausting his administrative remedreshis case would undermine the purpose for the

exhaustion requirement: “prevery premature interference with agency processes, affording
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the parties and the courts the benefit of the agency’s experience and expertise, or compiling a
record which is adequate for judicial reviewId. (alterations and internal quotation marks
omitted), quotindRyan v. Bentseri2 F.3d 245, 247 (D.C. Cir. 1993).
Therefore, with respect to ATF's Augu3f 2011 determination, defendants’ motion to
dismiss, construed as a motion for summary judgment, will be granted.
b. Plaintiff's failure to file an administrative appeal of ATF's
determination under FOIA with respdotthe documents referred to it

by the EOUSA does not bar this Cbsireview of the merits of the
determination

The Court, however, finds a distinction between the challenges to ATF's determination
regarding the documents that ATF uncovered in its initial search and the determination on the
documents referred to ATF by EOUSA after tingiation of this action. Plaintiff was first
informed of his right to appeal ATF’s decisioegarding the documents referred to it by EOUSA
by letter dated April 12, 2012, after plaintiff hadeady filed his complaint in this Court. Ex. E
to 1st Boucher Decl. In other words, whemipliff filed the instant lawsuit, there was no
administrative remedy available for plaintiff to exhaust regarding these documés.
Luczynski Decl. 1 6 (showing EOUSA referredcdments to ATF after plaintiff filed suit).

It is true that plaintiff did not exhaust his administrative remedies with respect to these
documents in a literal sense. But a FOIA requester will be deemed to have “constructively
exhausted” his administrative remedies “if the axyefails to comply with the applicable time
limit provisions.” 5 U.S.C. § 552(a)(6)(C)(i)The documents processed by ATF were actually
in the possession of EOUSA, which had not resporideplaintiff's requeswhen plaintiff filed
his complaint in this action, despite the expiration of the applicable time limit for the agency to
respond. See, e.g., Oglesp920 F.2d at 65-66. EOUSA concedes this. Defs.” 2d Mem. at 17

n.8. It would be anomalous to review plaig challenges to EOUSA’s withholdings of
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documents that were identified by EOUSA in the spring of 2012 and that were processed by
EOUSA, but to decline review on exhaustion groutits determinations of other agencies to
which EOUSA sent some of the documents it identified at the same @ompareDefs.’ 2d

Mem. at 17 n.8 (conceding administrativeneslies were constructively exhaustedjh 1st
Boucher Decl. § 8 (asserting that plaintiff has failed to exhaust his administrative remedies with
respect to his ATF request). Since the extiansequirement under FOIA not jurisdictional,
Hidalgo, 344 F.3d at 1258, the Court finds that ptdf has constructively exhausted his
administrative remedies with respect to the documents uncovered by EOUSA after the initiation
of this action, regardless of whether they wamacessed by EOUSA or by another agency, such
as ATF. Accordingly, the Court finds that plaintiff's challenge to ATF’s determination on the
documents it received from EOUSA is not barred for failure to exhaust administrative remedies.

3. BOP

a. The Court is barred from reviewing plaintiff's challenge to BOP’s
Auqust 31, 2011 determination because plaintiff failed to exhaust his
administrative remedies with respect to that determination

BOP argues that plaintiff is barred from seekjudicial review of BOP’s response to his
FOIA request because he failed to exhaust atiiadtrative remedies before filing the instant
suit. Defs.” 2d Mem. at 9. Plaintiff argu#isat any further administrative review would be
“futile.” Pl.’s 2d Resp. at 36.

With respect at least to the documents thate the subject of BOP’s August 31, 2011
letter, plaintiff's request differbttle in relevant respects from hisquest to ATF: Plaintiff was
informed on August 31, 2011, that certain documente Weing released togtiff, that others
were being withheld, and that he was entitled to an administrative appeal. Mack Decl. | 15;

Attach. 6 to Mack Decl. In addition, the letiaformed plaintiff that he might obtain additional
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documents by specifying that he also sought the records located in his central and medical files.
Mack Decl.  15; Attach. 6 to Mack DecPlaintiff responded to BOP on September 29, 2011,

but he did not file an administrative appeal walP. Mack Decl. 1 16, 20; Attach. 7 to Mack
Decl.; Attach. 9 to Mack Decl. Plaintiff's conclusory characterization of further administrative
review as “futile” is insufficient to overcome the rule that exhaustion of administrative remedies
is a prerequisite to judicial review in thisrgext for the same reasons that the Court discussed
with respect to ATF. Accordingly, the Court is barred from reviewing plaintiff's challenge to
BOP’s August 31, 2011 determination.

b. BOP must identify which documents were referred to it by EOUSA
and produce them or explain basis for withholding them

Defendants argue that thaapitiff's challenge to BOP’'svithholding of the documents
referred to it by EOUSA after the initiation tis action is also barred because he failed to
exhaust his administrative remesdi Defs.” 2d Mem. at 17 n.7. The Court finds for the same
reasons discussed above with respect to AEE phaintiff has constructively exhausted his
administrative remedies, and the Court may therefore address the merits of his claim.

Moreover, BOP has yet to produce to pldiritie documents referred to it by EOUSA or
to explain the basis for its withholdingsSee generallyMack Decl. (making no reference to
documents referred to it by EOUSA). Consequently, plaintiff has not received any determination
on the referred documents, despite the féwat he had constructively exhausted his
administrative remediesSee Ogleshy920 F.2d at 70-71. Accordingly, the Court will remand
to BOP with the direction that it eitherquuce the documents referred to it by EOUSA to
plaintiff or justify any withholdings. The FOIlAlaims that remain, then, are against CRM,

USMS, EOUSA, and ATF for its handling of records transmitted to it by EOUSA.
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B. The agencies’ searches were adequate

In pursuing those claims, phaiff challenges the adequaof the agencies’ searchis.
Compl. § 15; Pl’s 1st Resp. at 3; Pl.’'s 2d Re#p8-13. The Court finds that each of these
agencies’ searches was adequate.

To prevail in a FOIA case, the agency mdstmonstrate that it has made “a good faith
effort to conduct a search for the requestembnes, using methods which can be reasonably
expected to produce the information requeste@gelsby 920 F.2d at 68:[A]t the summary
judgment phase, an agency must set forth sufficient information in its affidavits for a court to
determine if the search was adequatidtion Magazine, Wash. Bureau v. U.S. Customs ,Serv.
71 F.3d 885, 890 (D.C. Cir. 1995), citirfgglesby 920 F.2d at 68. Such agency affidavits
attesting to a reasonable search “afferded a presumption of good faith[,Defenders of
Wildlife v. U.S. Dep't of Interigr314 F. Supp. 2d 1, 8 (D.D.C. 2004), and “can be rebutted only
‘with evidence that the agency’s search was not made in good faith, uotingTrans Union
LLC v. Fed. Trade Commi141 F. Supp. 2d 62, 69 (D.D.C. 2001).

1. CRM
CRM maintains that it conducted an adequasgcsefor records r@ensive to plaintiff's

request that was reasonably calculated to uncdleelavant documents.Defs.” Reply at 4.

8 Defendants argue that plaintiff waived any challenge to CRM’s search by not raising the
issue in his opposition to first dispositive motion. Defs.” Reply at 5. As discussed, where, as
here, a plaintiff appeansro se “the Court must take particulaare to construe the plaintiff's
filings liberally, for such complaints are held ‘to less stringent standards than formal pleadings
drafted by lawyers.”Cheeks 722 F. Supp. 2d at 107, quotihtaines 404 U.S. at 520-21. The
Court will construe plaintiff's ssertion in his opposition to the original dispositive motion that to
date, “defendants continue to hide, suppress, and othdeaise identify’ responsive records as

an objection to the adequacy of defendantafd®e Pl.’s 1st Respt 3 (emphasis added).
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Plaintiff disputes this assertiom part contending that defendants’ failure to locate the three
missing audiotapes demonstrates the inadey of the search. Pl.’s 2d Resp. at 10-11.

To show that CRM performed adequatersbes for responsive records, defendants
submitted a declaration by John Cunningham-la Trial Attorney in the CRM currently
assigned to the FOIA and Privacy Act Unit. Cunningham Decl. § 1. The Cunningham
declaration states that, as a general practice, CRM searches its Central Criminal Division Index
File ("CRM-001") in response to FOIA request$d. 1 9. The declaration further states that
CRM searched CRM-001 as well as the CRM oracle menu — the Case Automated Tracking
System (“CATS”). Id. 1 10. CRM used plaintiff's name as a search term. Ex. 4 to Cunningham
Decl. In addition, since plairitihad indicated in his submissiar materials to CRM that the
section of CRM that he reasdig believed might contain responsive records was the FOIA and
Privacy Act Unit of the Office of Enforcement &pations, CRM specifically searched that unit’s
records. Cunningham Decl. § 9; Ex. 3 to Cunhemg Decl. The Cunningham declaration also
indicates that it is common for CRM to find n@oeds responsive to a federal inmate’s Privacy
Act request because most federal criminal casegrosecuted by EOUSA. Cunningham Decl.

9 12. This affidavit therefore establishes thatNCBearched the databases that were likely to
turn up documents responsive to plaintiff's regfgeusing search terms that correspond to the
scope of the requests.

Plaintiff specifically challenges CRM'’s search on the basis that after informing him that
it had found no responsive documetitgater “admitted” the existee of one document that had
originated with CRM. Pl.’s Sur-Resp. to Def.’s 1st Mot. at 1. Plaintiff appears to be referring to
the document that EOUSA referred to CRM after the inception of this action. The fact that

EOUSA referred a document to CRM that it detered “may or may not be responsive” to
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plaintiff's request does not make CRM'’s search inadequ&eeEx. 9 to Cunningham Decl.
First, it was EOUSA that uncovered the documantd files, not CRM. But even if CRM had
uncovered additional documents after its initial search, “the mere fact that additional documents
have been discovered does not impugn the accuafatye [agency] affidavits. The issue [is] not
whether any further documents might conceiyadtist but whether [the agency]'s search for
responsive documents was adequatedland v. CIA607 F.2d 339, 369 (D.C. Cir.1978).

The Court therefore finds, on the basistbé Cunningham declaration, that CRM’s
search was “reasonably calculatedutacover all relevant documentsffeisberg v. DOJ705
F.2d 1344, 1351 (D.C. Cir. 1983).

2. USMS

The Court similarly finds that USMS condudten adequate search. Defendants have
submitted a declaration by USMS Assiei General Counsel and Freedom of
Information/Privacy Act Officer Bordley. BordleDecl. 1. The Bordley declaration states that
OGC searched the systems of records routiredyched for documents concerning prisoners for
documents relating to plaintiffid. 11 4-5. OGC used plaintiff's nee as well as other personal
identifying information to identify documents indexed to hind. J 4. The other personal
identifiers submitted to OGC included plaintiff's date of birth, place of birth, social security
number and information concerning his criminalecag&x. A to Bordley Decl. USMS conducts

searches using the requestor's name andfueratentifying information, often his prisoner

9 In opposing the motion, plaintiff argues thatsoary judgment is iladvised prior to the
tendering of &/aughnindex and the Court’s in camera insp@c of the documents and records,
particularly three audio cassette tapes plaintiffgaifeexist. Pl.'s 1st Resp. § 9. Since plaintiff
asserts the same arguments in a subseqiliegt Wwith respect to the defendants generadlge
Pl’s 2d Resp. at 27-30, the Cowil address these arguments gkther at the end of this
Memorandum Opinion.
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registration number or social seity number. Bordley Decl. § 5. In addition, plaintiff identified
the Northern District of Texas as the locatiorb®searched, and OGGndirmed that this was
the location where USMS would reasonably expedind responsive documents. Bordley Decl.
14, Ex. A to Bordley Decl. USMS’s search located twenty-eight pages of responsive
documents, and USMS produced those pages to plaintiff with some limited redactions. Bordley
Decl. 6. In light of these facts, this Court finds, on the basis of Bordley’s affidavit, that the
search was “reasonably calculatedutacover all relevat documents.’'Weisberg 705 F.2d at
1351.
3. EOUSA

Finally, the Court also finds that EOUSArducted an adequate search. The Luczynski
declaration states that, upon receiving pldistifequest, EOUSA requested that the United
States Attorney’s Office for the Northern District of Texas search and forward responsive
documents. Luczynski Decl. 8. The FOIA contact for the Northern District of Texas searched
for records from the case files of plaintiff's crinaincase, and sent e-mails to the Assistant
United States Attorneys in the Criminal Divisitm ascertain whether they had any responsive
records. Id. To search for files, the FOIA contact used the “LIONS” system, which is a
computer system used by United States Attorneys’ Offices to access databases which can be used
to retrieve files pertaining to cases and iigedions based on a defemtia name, the internal
administrative number for the cas&dathe district court case numbeld. The FOIA contact
used plaintiffs name as the search terdd. According to the declarant, “[a]ll responsive
documents to Plaintiff’'s FOIA request would haween located in the [United States Attorney’s
Office for the Northern District of Texas]. There are no other records systems or locations

within EOUSA or DOJ in which other files pertaining to Plaintiff's name were maintaineld.”
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These affidavits establish that the agenciescbedr the databases that were likely to turn up
documents responsive to plaintiff's requests gigaarch terms that correspond to the scope of
the requests. Plaintiff has not presented any evalehbad faith on the part of the government.
The Court therefore finds, on the basis of defetslaaffidavits, that the searches were
“reasonably calculated to uncowal relevant documents.Weisberg 705 F.2d at 1351.

Plaintiff argues that the searches performed by the DOJ subsections and by EOUSA were
inadequate because they failed to turn up thesponsive audio tapes thare in the agencies’
possession. Pl’s 2d Resp. at 11. But, “the nfaceé that additional documents have been
discovered does not impugn the accuracy of the [agency] affidavits. The issue [is] not whether
any further documents might conceivably exist Wwhether [the agency’s] search for responsive
documents was adequate.Goland v. Cent. Intelligence Agenc§07 F.2d 339, 369 (D.C.
Cir.1978);see alsoNeisberg v. DOJ745 F.2d 1476, 1485 (D.C. Cir. 1984) (“[T]he issue to be
resolved is not whether there might exist arheotdocuments possibly responsive to the request,
but rather whether theearchfor those documents waslequat€’); Iturralde v. Comptroller of
the Currency 315 F.3d 311, 315 (D.C. Cir. 2003) (“[T]he adequacy of a FOIA search is
generally determined not by the fruits of thearch, but by the approgtieness of the methods
used to carry out the search.Adionser v. DOJ811 F. Supp. 2d 284, 293 (D.D.C. 2011)
(rejecting a plaintiff's challenge to the adequacy of a search because he challenged it “based on
theresultsof the search rather than the actuathodoy which” the search was conducted).

Plaintiff does not identify any problems with the way in which the search was
conducted, but rathehallenges the results of the seards the Court has already explained,
the agencies have met their burden of demamnsgrahat the methods they used to search for

responsive documents can be reasonably expected to produdetimaiion plaintiff requested.

28



And although plaintiff lodges a series of conclysallegations that the agencies acted in bad
faith, he does not proffer any evidence of bad faithe Court therefore finds, on the basis of the
government’s declarations, that the agencies’ searches were “reasonably calculated to uncover all
relevant documents.Weisberg v. Dep’t. of Justic@05 F.2d 1344, 1351 (D.C. Cir. 1983).

C. The agencies have met their burden to show that they released reasonably

segregable portions of responsive records with the exception of four documents
withheld by EOUSA

FOIA expressly requires agencies to extract “[a]ny reasonably segregable portion of a
record” and provide it to the requesting partftéadeletion of the portions which are exempt.”
5 U.S.C. § 552(b). *“[l]t has long been the rutethis Circuit that non-exempt portions of a
document must be disclosenhlessthey are inextricably intertwined with exempt portions.”
Wilderness Soc’y v. U.S. Dep't of Interi®44 F. Supp. 2d 1, 18 (D.D.C. 2004) (emphasis in
original), quotingMead Data Cent., Inc. v. U.S. Dep’t of Air Foré&&6 F.2d 242, 260 (D.C. Cir.
1977). Agencies and courts must “differentiate among the contents of a document rather than to
treat it as an indivisible oord for FOIA purposes.” Abramson 456 U.S. at 626 (internal
guotation marks omitted). Regardless of whetheparty actually challenges an agency’s
determination on the segregability of requested records, a district court must not “simply approve
the withholding of an entire document withoutesing a finding on segregability, or the lack
thereof.” Schiller v. Nat’l Labor Relations Bd964 F.2d 1205, 1210 (D.C. Cir. 199@progated
on other grounds by Milner v. Dep’t of NawWB81 S. Ct. 1259 (2011)ngernal quotation marks
omitted);see also Sussman v. U.S. Marshals Sé84 F.3d 1106, 1116 (D.C. Cir. 2007) (“If the
district court approves withholay without such a finding [of segregability], remand is required
even if the requester did not raise the issue of segregability before the court.”). The district

court’s findings of segregability must be “specifiSussma94 F.3d at 1116.
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The government bears the burden of demonstrating that no reasonably segregable
material exists in the withheld documemsmy Times Publ'g Co. v. Dep’t of Air Forc898
F.2d 1067, 1068 (D.C. Cir. 1993). The agency mpsivide[] a detailed jstification and not
just conclusory statements to demonstrate that all reasonably segregable information has been
released.” Valfells v. CIA 717 F. Supp. 2d 110, 120 (D.D.2010) (internal quotation marks
omitted);see also Armstrong v. Exe0ffice of the Presiden®7 F.3d 575, 578 (D.C. Cir. 1996)
(affrming summary judgment where government affidavits explained non-segregability of
documents with “reasonable specificity”). d&hgovernment may meet its obligation of
“reasonable specificity” with “[the combination of thaughnindex and [agency] affidavits.”
Johnson v. Exec. Office for U.S. At'Y®0 F.3d 771, 776 (D.C. Cir. 2002ge also Loving v.

Dep't of Def, 550 F.3d 32, 41 (D.C. Cir. 2008). Whether Yaughnindex is sufficient “turns

on whether the agency has sufficiently explained why there was no reasonable means of
segregating factual material from the claimed privileged materisilderness Soc;y344 F.

Supp. 2d at 18. “[A] blanket declaration that all faate so intertwined” is not sufficient to meet

this burden.ld. at 19.

With the exception that is explained later in this opinion in the context of plaintiff's
request to EOUSA, the Court finds that defendants have met their burden of showing with
reasonable specificity that they disclosell segregable material. The grounds for this
conclusion are explained along with the Coustdbstantive discussion of the propriety of the

government’s withholdings.
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D. FOIA Exemptions

1. CRM did not err in withholding the Richter Memorandum pursuant to
Exemption (b)(5)

CRM argues that summary judgment appropriate because the only document
responsive to plaintiff's requeshat has been withheld isettRichter Memorandum, which it
contends was appropriately withtiesubject to Exemption (b)(8f. Defs.’ 1st Mem. at 9-13.
Plaintiff has generally challenged defamts’ invocation of Exemption (b)(5).SeePl.’s 2d
Resp. at 19-20.

FOIA Exemption (b)(5) allows agencies tatlhold records if the requested documents
include “inter-agency or intra-agency memorandwnsetters which woul not be available by
law to a party other than an agency in litigation with the agency[.]” 5 U.S.C. § 552(b)(5). In
determining whether a document was properithield under Exemption (b)(5), a court must
ensure that the document satisfies two conditions: (1) “its source must be a Government agency,
and [(2)] it must fall within the ambit of a piigge against discovery der judicial standards
that would govern litigation against the agency that holds€bep’t of Interior v. Klamath Water
Users Protective Ass 32 U.S. 1, 8 (2001). These privilsgaclude the attorney work product
and deliberative process privileges, which aeettho privileges that CRMontends protect the
Richter Memorandum.Id.; Defs.” 1st Mem. at 11-12. Since the Court finds that CRM has

satisfied the work product prong, it will not address the deliberative process prong.

10 CRM also notes that it redacted the nameé telephone number of the EOUSA employee
who referred the Richter Memorandum to CRMrsuant to Exemptions (b)(6) and (b)(7)(C).

Cunningham Decl. 17 n.2. Because plaindifl not request — and has not disputed the
decision to withhold — this information, the only ned@t exemption that the Court will address is
Exemption (b)(5). Moreover, even if the Courtre¢o consider CRM’s reliance on Exemptions

(b)(6) and (b)(7)(C), it would find that the aggfs withholdings were proper for the same

reasons it finds USMS’s and EOUSA'diaece on Exemption (b)(7)(C) was proper.
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The work product doctrine protects “mental processes of the attorri€griiath 532
U.S. at 8, quotingJnited States v. Nobled22 U.S. 225, 238 (1975), when such material was
“prepared in anticipation of litigation or for trial . . . Judicial Watch, Inc. v. DQ#432 F.3d
366, 369 (D.C. Cir. 2005), quoting Fed. R. Civ2B(b)(3) (internal quotation marks omitted). It
extends to material which “can fairly be said to have been prepared or obtained because of the
prospect of litigation.”"Equal Emp’t Opportunity Comm’v. Lutheran Soc. Sery486 F.3d 959,
968 (D.C. Cir.1999) (internal quotation marks ondjte The doctrine alsancludes materials
relating to “foreseeable litigation, even if no specific claim is contemplagahiller, 964 F.2d
at 1208,abrogated on other grounds by Milnekr31 S.Ct. 1259. The “testing question™ when
reviewing a withholding under the work-product prarig=xemption (b)(5) is “‘whether, in light
of the nature of the document and the factual situation in the particular case, the document can
fairly be said to have been preparedobtained because of the prospect of litigationli re
Sealed Casel46 F.3d 881, 884 (D.C. Cir. 1998), quotiBgnate of Puerto Rico v. D0O323
F.2d 574, 586 n.42 (D.C. Cir. 1987).

CRM maintains that, as a document created by the executive branch and that never left
the executive branch, the Richter Memorandum megemption (b)(5)’s threshold requirement
that its source must be a government agency.s.D&st Mem. at 12. Because plaintiff does not
dispute this assertion, and because there is no evidence that the government’s assertion is false,
KlamatHs first prong is not at issue her8ee532 U.S. at 8.

CRM also contends that the document edecisional and deliberative, and was prepared
in anticipation of litigation, bcause it relates to “[c]harginmder 18 U.S.C. 924(c) where the
underlying crime of violence is the possessidrthe same weapon.” Cunningham Decl. § 19;

see alsoEx. 11 to Cunningham Decl. Although pi&iff does not specifically dispute this
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assertion in his opposition tdefendant's summary judgmemotion relating to the CRM
request, he contends generdhgt Exemption (b)(5) does notqtect factual material. Pl.’s 2d
Resp. at 19-20. But this argument is unavailivith respect to the work product doctritte.
“The work-product privilege simply does notstihguish between factual and deliberative
material.” Martin v. Office of Special Counsel Merit Sys. Prot.,Bd9 F.2d 1181, 1187 (D.C.
Cir. 1987);see also Judicial Wat¢id32 F.3d at 371, quotingartin for the proposition that the
work-product doctrine does not “distinguish between factual and deliberative material.”);
Comptel v. FCC910 F. Supp. 2d 100, 122 (D.D.C. 2012) (“If a document is fully protected as
work product, then segregability is not reqdirbecause that privilege does not distinguish
between factual and deliberative madtsi’) (internal quotation marks omitted)ax Analysts v.
IRS 117 F.3d 607, 620 (D.D.C. 1997) (“The work product doctrine protects such deliberative
materials but it also protects fael materials prepared in angiation of litigation.”). Here, the
government has provided sufficient evidencat tthe Richter Memorandum is predecisional
material prepared in anticipation of plaintiff's criminal trial. Since plaintiff has not presented
evidence that controverts the government’s alation or presented evidence of bad faith, the
Court finds that the document was properlyhield under the work-product prong of FOIA
Exemption (b)(5).See Defenders of Wildlif814 F. Supp. 2d at 8.

“If a document is fully protected as work product, then segregability is not required.”
Judicial Watch 432 F.3d at 371. Because the Richter Memorandum — the only document
withheld by CRM — was properly withheld in its entirety d@®mey work product, the Court

finds that CRM has met its segregability obligations.

11 The Court also notes that a memorandulated to a charging decision may contain
some facts, but is not solely factual.
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2. USMS
USMS has withheld records under Exerap$ (b)(7)(E) and (b)(7)(C). The Court will
uphold its reliance on these exemptions.

a. USMS appropriately redacted a record pursuant to FOIA Exemption

(b)(T)(E)

FOIA Exemption 7(E) protects from disclosure law enforcement records “to the extent

that the production of such . . . information would disclose techniquesd procedures for law
enforcement investigations or prosecutions, oul disclose guidelines for law enforcement
investigations or prosecutions if such disure could reasonably be expected to risk
circumvention of the law.” 5 U.S.C. 8§ 553(B)(E) (2012). “Exemption 7(E) sets a relatively
low bar for the agency to justify withholding: ®Rar than requiring a highly specific burden of
showing how the law will be circumvented, exemption 7(E) only requires that the [agency]
demonstrate logically how the release of the requested information might create a risk of
circumvention of the law.” Blackwell v. FB) 646 F.3d 37, 42 (D.C. Cir. 2011) (alteration in
original) (internal quotation marks omitted).

USMS invoked Exemption (b)(7)(E) to withholdetsecure website address of an internal
USMS database. Bordley Decl.  11. The document was otherwise produced id.f{f].11—
12. The Bordley declaration asserts that if the aesliwere to be released, it could lead to the
circumvention of the law by allowing individuals to access a database used to process prisoners.
Id. 1 11. Plaintiff does not dispute Bordley’'s asiser. Accordingly, the Court finds that USMS
has properly justified its withholding under FOI/&ee generallyl.’s 2d Resp.see alsdefs.’
Reply at 11. Moreover, based on the narrowpscof this redaction under on Exemption

(b)(7)(E), and the fact that USMS released the rest of the redacted document to plaintiff, Bordley

34



Decl. § 11, the Court finds that USMS has metoibligation to disclose reasonably segregable
information.

b. USMS appropriately ithheld portions of certain documents pursuant
to Exemption (b)(7)(C)

FOIA Exemption (b)(7)(C) exempts documents compiled for law enforcement that
“could reasonably be expected to constitute an unwarranted invasion of personal privacy.”
5U.S.C. 8 552(b)(7)(C). USMBas redacted twelve records pursuant to this provision. Bordley
Decl. T 12.

In order for particular records to qualifipr this exemption, the agency must first
demonstrate that the documents were compiled for law enforcement purfeseRural Hous.
Alliance v. U.S. Dep’t of Agric498 F.2d 73, 80 (D.C. Cir. 1974). The Bordley declaration
states that all of the information at issue was compiled for the law enforcement purposes relating
to USMS’s oversight of prisonergcluding plaintiff. Bordley Del. § 9. Plaintiff acknowledges
that the law enforcement purpose threshold reqerd exists, and he does not dispute that it has
been satisfied here. Pl.’s 2d Resp. at 13-14.

This Circuit has consistently held that where a FOIA request for law enforcement records
invokes the privacy interests of any thirdrtgamentioned in those records (including
investigators, suspects, witnesses, and indoits), the exemption applies unless there is an
overriding public interst in disclosure.See Schrecker v. DQ349 F.3d 657, 661 (D.C. Cir.
2003);Lewis v. DOJ609 F. Supp. 2d 80, 84 (D.D.C. 2009). So the first step in any Exemption
(b)(7)(C) analysis is to determine whether any privacy interest exists; then the court baknces th
privacy interest against the public interest in disclosu&ee, e.g., People for the Ethical

Treatment of Animals v. Nat'l Insts. of Health Dep’t of Health & Human S&%8.F. Supp. 2d

146, 154-59 (D.D.C. 2012).
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According to the Bordley declaration and ¥aughnindex he provided, the information
that USMS withheld under Exemption (b)(7)(C) iemdifying information — including names,
addresses, and identificatiand prison registration numbetsof law enforcement officers,
third-party individuals, USMS employees, govermtemployees, and other prisoners. Bordley
Decl. f12.

“As a general rule, third-party identifying information contained in [law enforcement]
records is ‘categorically exempt’ from disclosurkdzaridis v. U.S. Dep’t of State F. Supp.
2d --, Civ. A. No. 10-1280(RMC), 2013 W1226607, at *12 (D.D.C. Mar. 27, 2013). “Under
Exemption (b)(7)(C), an agency may “redact th@mes, addresses, other identifiers of
individuals mentioned in invesedpry files in order to protect the privacy of those persons.”
Nation Magazing71 F.3d at 896see also Dunkelberger v. DOJ06 F.2d 779, 781 (D.C. Cir.
1990), quotingStern v. FBl 737 F.2d 84, 91-92 (D.C. Cir. 198&Exemption 7(C) takes
particular note of the ‘strong interest’ of indiuals, whether they be suspects, witnesses, or
investigators, ‘in not being associated unwarrantedly with alleged criminal activity.”).

Plaintiff disputes USMS’s assertion that there is some privacy interest in the information
he requests because at least some of the named individuals, he argues, were “the subject of a
great number of television and newspaper newsrte.” PI's 2d Resp. at 23. While there is
some support for the notion that a private citizen waives her privacy interest in information when
she voluntarily brings that information into the public domaee Nation Magazing,1 F.3d at
896, plaintiff merely asserts — without substantiatiipe existence of such reports and thus has
not met his burden of showing thia&s occurred here. To establihat a privacy interest has
been waived, the plaintiff bears the burden of shgwimat the information: “(1) is ‘as specific as

the information previously released’; (2) ‘matc$jehe information previously disclosed’; and
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(3) was ‘made public through an offtiand documented disclosureMcRae v. DOJ869 F.
Supp. 2d 151, 165 (D.D.C. 2012) (alteration in original), quoEitggibbon v. CIA911 F.2d
755, 765 (D.C. Cir. 1990). Plaintiff has not met thatden. Plaintiff has presented no evidence
that any individual publicly discloskehis or her role in his criminal prosecution, much less that
the information publicly disclosed is the same as the information being withBeld.Span v.
DOJ, 696 F. Supp. 2d 113, 122 (D.D.C. 2010), quowtone v. Renol93 F.3d 550, 554
(D.C. Cir. 1999) (“Because Span has mbgntified any specific information or. . ‘the exact
portions’ of a specific documentahis in fact ‘preserved ia permanent public domain,’ his
public domain challenge fails.”) (emphasis in original). Accordingly, the Court finds a
substantial privacy interest in the withheld identifying information.

Where — as here — a legitimate privacy interest exists, the requester must next “(1) show
that the public interest sought to be advanced is a significant one, an interest more specific than
having the information for its owsake, and (2) show the information is likely to advance that
interest.” Boyd v. Criminal Div. of the U.S. DQ475 F.3d 381, 387 (D.C. Cir. 2007), quoting
Nat’l Archives & Records Admin. v. Favjs¥l U.S. 157, 172 (2004) (internal quotation marks
omitted). The Supreme Court has determinedttiabnly relevant public interest for purposes
of Exemption (b)(7)(C) is “the citizens’ right tee informed about what their government is up
to.” DOJ v. Reporters Comm. for Freedom of the Prd&9® U.S. 749, 773 (1989) (internal
guotation marks and citations omd)e In determining whether to disclose a document, a court
must weigh “the nature of the requested docunaewl its relationship to ‘the basic purpose of
the Freedom of Information Act to open agency action to the light of public scrutifg.’at
772, quotingDep’t of Air Force v. Rose425 U.S. 352, 372 (1976). “That purpose, however, is

not fostered by disclosure of information abguivate citizens that is accumulated in various
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governmental files but that reveals little or nothing about an agency’s own conttlicat’ 773

(internal quotation marks anditations omitted). Moreover, aurts in this Circuit have
consistently held that where an individual seeks law enforcement records that implicate the
privacy interests of a third party, the requester bears the burden of asserting the public interest at
play. See, e.gBoyd 475 F.3d at 387.ewis 609 F. Supp. 2d at 8#&jscher v. DOJ 596 F.

Supp. 2d 34, 47 (D.D.C. 2009). Law enforcement records may be withheld under Exemption
(b)(7)(C) “if the privacy interest at stake outweighs the public’s interest in discloshigidn
Magazine 71 F.3d at 893 (citations omitted).

Defendants argue that plaintiff presentslegitimate public interest favoring disclosure
of the personal identifying information withheld under Exemption (b)(7)(C). Defs.” 2d Mem. at
14-15. Rather, according to defendants, disclosure would allow the individuals whose names
and other personal information were redactéml be subjected to unwarranted attention,
harassment, and other threald. at 15. The Court agrees.

For his part, plaintiff maintains that defendgirbalancing test is a “perfunctory sham”
used to withhold documents. Pl.’s 2d Resp. atHé.also alleges that the documents will reveal
exculpatory and/or mitigating statements that valteal his innocence in regards to the criminal
offense for which he was convicted, as wellh#s role in securing the criminal conviction of
another individual for murder.See id.at 15, 22. But he fails to explain how identifying
information of third parties —he only withheld information- could be exculpatory and/or
mitigating. Moreover, the interest in revealiaxculpatory information about one individual’s
criminal case is not the type of public intenggitected by FOIA because it would “reveal[] little
or nothing about an agency’s own conducReporters Comm489 U.S. at 773. “That the

[agency]'s denial of his FOIA requests mayder his efforts to challenge his conviction or
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sentence . . . is irrelevantPugh v. FB] 793 F. Supp. 2d 226, 233 (D.D.C. 2011), citdguaju
v. United States378 F.3d 1115, 1116-17 (D.C. Cir. 2004).

Plaintiff also maintains that “the namimd law enforcement Agents who conducted the
specific wit[n]ess interviews of” the murdere@r whose conviction plaintiff claims to have
played a role and of the agents “who took ithti@i]r possession the audio-taps and investigative
case[] notes and the explosive investigatiomorts” are matters of significant public interest
because they would “cast the light of day on hotizenry’s Government operates.” Pl.’s 2d
Resp. at 272 This description however fails to state_how the disclosure of such identifying
information would shed any light on the way ttia# government operates. Because plaintiff has
not identified any public interest that woulovercome the privacy interest protected by
Exemption (b)(7)(C), the Coufinds that USMS’s withholding were proper. The Court also
notes that the limited scope of the redactiomsde by USMS undeExemption (b)(7)(C) —
which includes only the names, addresses, ahdratentifying information of third parties,
Bordley Decl. { 12 — satisfies the Court that USMS has met its burden to release all reasonably
segregable material.

3. ATF
Since the Court has already found thaplaintiff constructively exhausted his

administrative remedies with respect to theuwtoents referred to ATF from EOUSA, it will

12 Plaintiff also requests documents becauseldiens that they are relevant to his criminal
case. See, e.g.Pl’s 2d Resp. at 22. However, a requester’s interest in his own case is
insufficient to establish a relevant public interest. “[T]he only public interest relevant for
purposes of Exemption 7(C) is one that focuseshancitizens’ right to be informed about what
their government is up to.””Davis v. DOJ 968 F.2d 1276, 1282 (D.C. Circ. 1992) (internal
guotations marksral citations omitted)
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proceed to address whether ATF’s withholdimggortions of those records under Exemption
(b)(7)(C) were justified. It finds that they were.

The information that ATF has withheld werdExemption (b)(7)(C) is the names and
identifying information of federal law enforcement agents, federal law enforcement eegloy
and third-party individuals. 1st Boucher Decl..JAs the Court already explained in detail in its
discussion of USMS’s reliancen Exemption (b)(7)(C), an agency may “redact the names,
addresses, or other idémers of individuals mationed in investigatory files in order to protect
the privacy of those persons.Nation Magazing71 F.3d at 896. Thus, ATF identified an
adequate privacy interest in the information it has withheld.

Plaintiff advances the same alleged public interests in disclosing the information ATF has
withheld under Exemption (b)(7)(C) that he advanagtth respect to the information USMS has
withheld. Pl.’s 2d Resp. at 14-15. The Cduntls them unavailing for the reasons already
discussed. Accordingly, the Court findsathdefendants properly relied upon Exemption
(b)(7)(C) to withhold the disputed informatioBoyd 475 F.3d at 387. In addition, the limited
scope of the redactions made by ATF unBgemption (b)(7)(C) — which includes only the
names and other identifying information of thpdrties, 1st Boucher Decl. § 7 — satisfies the

Court that ATF has met itsurden to release all reasonably segregable material.
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4. EOUSA
In withholding documents and informatioresponsive to plaintiffs FOIA request,
EOUSA relies on Exemptions (b)(3), (b)(5), (b)(&hd (b)(7)(C). Luczynski Decl. § 6. Plaintiff
challenges each of these exemptions except Exemption (b)(3). Pl.’s 2d Resp. at 13-15, 17-21.
The Court will address each of these exemptions in turn.

a. EOUSA properly withheld recordsnguant to FOIA Exemption (b)(3)

EOUSA relies on Exemption (b)(3) to withhotwnflict of interest forms. Luczynski
Decl. 11 13-14% FOIA Exemption (b)(3) authorizes thgpvernment to withhold information
that is:

[S]pecifically exempted from disclosubg statute . . . if that statute

(A)(i) requires that the matters be withheld from the public in such a manner as to
leave no discretion on the issue; or

(i) establishes particular iteria for withholding or refers to particular types of
matters to be withheld; and

(B) if enacted after the date of etrment of the OPEN FOIA Act of 2009
[enacted Oct. 28, 2009], specifically cited to this paragraph.

5 U.S.C. §552(b)(3). Defendants point to 5 U.Sap 8§ 107(a)(2) as the statute that bars the
disclosure of conflict of iterest forms under Exemption)(B). Luczynski Decl. 1 13-14.

Plaintiff does not challenge EOUSA's reliance orefption (b)(3) to withhold this form, so this

13 Although the EOUSA does not explain inyasetail who the conflict of interest forms
pertain to or what they contgithe Court can infer by EOUSA’s reference to 5 U.S.C. App.

8§ 107(a) that these forms are certifications thssgistant United States Attorneys file for each

case to which he or she is assign&te Concepcion v. FB306 F. Supp. 2d 14, 33-34 (D.D.C.

2009) (characterizing conflict afiterest certifications withheldnder Exemption (b)(3) as forms

that each Assistant United States Attorney must complete for each case to which he is assigned),
citing Glascoe v. DOJCiv. A. No. 04-0486(RJL), 2005 WL 1139269, at *2 (D.D.C. May 15,
2005); see also Glascge2005 WL 1139269, at *1 n.2 (characterizing conflict of interest
certifications withheld under Exemption (b)(3) ‘@n approved alternative to the Office of
Government Ethics standard form 4507).
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Court may properly treat the issue as concedddMillan v. WMATA 898 F. Supp. 2d 64, 69
(D.D.C. 2012), citingHoward v. Locke729 F. Supp. 2d 85, 87 (D.D.C. 2010).

b. EOUSA properly withheld records muant to FOIA Exemption (b)(5)

The next exemption EOUSA relies upon is Exgion (b)(5). Luczynski Decl. {1 16-17.
As explained above with regards to the resdttat CRM has withheld under this exemption,
Exemption (b)(5) allows agencies to withhétdm production inter- or intra-agency documents
that would not be available in litigation. 5 UCS.8 552(b)(5). As with CRM’s invocation of
this exemption, there is no dispute that BOUSA is a government agency; therefore, the
relevant question is whether the documents withheld “fall within the ambit of a privilege against
discovery under judicial standartteat would govern litigation against the agency that holds it.”
Klamath 532 U.S. at 8. Like CRM, EOUSA ident$igwo such privileges: (1) the attorney
work product doctrine and (2) the deliberative process privilege. Luczynski Decl. § 17. Because
the Court finds that the attorney work product doctrine covers EOUSA’s withholdings, the Court
need not address the deliberative process privilege.

As explained above, the attorney wagokoduct doctrine permits the withholding of
material that is “prepared in anticipation of litigation or for trial. . Juidicial Watch 432 F.3d
at 369, quoting Fed. R. Civ. P. 26 (b)(3). EOUSA withheld the following categories of
documents pursuant to Exemption (b)(5)’s attorney work product privilege prong:

e A “[pJrintout of an e-mail exchange between attorneys for the government

discussing various issues and how theyteeta prosecution of plaintiff,” (Document
No. 1);

14 The Court notes that case law in thigcGit supports defendants’ argument that
EOUSA’s conflict of interest forms are expinfrom FOIA disclosure requirements under
Exemption (b)(3). See Concepcign606 F. Supp. 2d at 33-34 (finding EOUSA conflict of
interest forms appropriately withheld under Exemption (b)(3)pez v. Exec. Office for U.S.
Attorneys 598 F. Supp. 2d 83, 87 (D.D.C. 2009) (granting summary judgment for defendant who
relied on Exemption (b)(3) to withhilconflict of irterest forms).
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e A “printout of e-mails between attorneys discussing legal positions in Plaintiff's case
as well as other typed notes prepareatigrneys involved in the case,” (Document
No. 2);

e “Drafts of court filed bries and other records in the case of US v. Barouch,”
(Document No. 3);

e “Attorney work product documents madg of e-mails containing thoughts,
strategies, and other relevant informatioadi® prosecute the plaintiff,” (Document
No. 6); and
e “Various investigatory marial including communidéns, police reports, and e-
mails from experts in the field,” limited to certain “identifying information such as
names, badge numbers, phonambers, and in some instances occupations,”
(Document No. 10).
Vaughnindex, Attach. to Luczynski Decl. Bas@ah the descriptions of these documents, the
Court is satisfied that each of them can fairlyslbél to have been prepared or obtained because
of the prospect of a criminal case being brought against plai®é&é Lutheran Soc. Servs86
F.3d at 968.

Plaintiff argues that the documents shobkl produced because the only material he
seeks is factual in nature. But even “factual material is itself privileged when it appears within
documents that are attorney work produchidicial Watch 432 F.3d at 371.

Plaintiff also suggests — although he does exqiressly argue — that the attorney work
product doctrine does not protect documents wdgrarty demonstrates a “substantial need.”
Pl’s 2d Resp. at 19. But while that limitation may apply in the context of civil litigation
discovery, it does not apply in the context of FOIAudicial Watch, Inc. v. U.S. Dept. of
Homeland Se¢.841 F. Supp. 2d 142, 156 n. 8 (D.D.C. 2012), ciiiitjiams & Connolly v.
Secs. & Exch. Comm'r662 F.3d 1240, 1243 (D.C. Cir. 2011). Because the government has

adequately demonstrated that these documelhtsnider the attorney work product privilege, the

Court finds that they were propemwithheld under Exemption (b)(5)See Judicial Watch32
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F.3d at 371 (“If a document is fully protected as work product, then segregability is not
required.”).

c. EOUSA properly withheld records pursuant to FOIA Exemption
(b)(7)(C), but did not properly release segregable material

Next, EOUSA withheld certain categoriesf documents pursuant to Exemption
(b)(7)(C)*® Luczynski Decl. 11 23-24. EOUSA has invdkexemption (b)(7)(C) to withhold
the following documents in fulf:

e A “[flacsimile regarding a Bench Warrant relating to the plaintiff,” (Document No.
4);

e A “[l]etter from probation officer addressing issues relating to the Victim Witness,”
(Document No. 7);

e A “[d]Jocument titled ‘Search Warrant Appation and Affidavit,” (Document No.
8); and

e A “[dJraft of a ‘Criminal Complaint,” which “contains sensitive information
provided by witnesses as well as information identifying those witnesses,”
(Document No. 9).

Vaughnindex, Attach. to Luczynski Decl.

In each instance, “Exemption (b)(7)(C) [was] asserted to protect the names and other

identifying information of third parties, wigsses, and law enforcement personnel who provided

15 Every document withheld under Exemption(gp was also withheld under Exemption
(b)(7)(C). See Vaughindex, Attach. To Luczynski DeclFOIA Exemption (B)(7)(C) exempts
documents compiled for law enforcement that “could reasonably be expected to constitute an
unwarranted invasion of personal privacy. UsC 8§ 552(b)(7)(C). Because this is a lower
standard than Exemption 6, which requiresciedrly unwarranted” invasion of privacyd.

§ 552(b)(6) (emphasis added), the Qowill address only Exemption (b)(7)(C)See Reporters
Comm, 489 U.S. at 756.

16 This list does not include documents withhetdler Exemption (b)(7)(C) that the Court
has already permitted tie withheld under some other FOIA exemption.
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information to the investigation team on tlgeounds that disclosure could reasonably be
expected to constitute an unwarranted invasion of personal privaty.”

The information withheld pursuant to Exemption (b)(7)(C) by EOUSA was of the same
nature as the information withheld undbe same exemption by USMS and ATdempare
Bordley Decl. § 12vith Vaughnindex, Attach. to Luczynski Degland plaintiff made the same
arguments to challenge all of them. The Court finds, based on the same legal analysis that it
used to assess the application of Exemption J)7by USMS and ATF, that EOUSA properly
withheld the identifying informationSee Boyd 475 F.3d at 387;azaridis 2013 WL 1226607,
at *12.

However, while EOUSA appropriately withheld information pursuant to
Exemption (b)(7)(C), the justifications provided in taughnindex are insufficient to explain
why each of the previously discussed documents were withheld irMallghnindex, Attach to
Luczynski Decl. “[l]t has long been the rule this Circuit that non-exempt portions of a
document must be discloseshlessthey are inextricably intertwined with exempt portions.”
Wilderness Soc)y344 F. Supp. 2d at 18 (emphasis in original), quolitegad Data Cent.566
F.2d at 260. With respect to each of these document¥aighnindex states that “[n]Jo page
was determined segregable after a review for segregab\figzyghnindex, Attach. to Luczynski
Decl. However, this statement does not provedeugh information for the Court to determine
whether the document contains disclosable porttbas are not “inextricably intertwined” with
the identifying information that is pperly withheld under Exemption (b)(7)(C)Wilderness
Soc’y, 344 F. Supp. 2d at 18.

Accordingly, on July 25, 2013, the Court ordered defendants to deliver those four

documents to chambers fam camerainspection in order to assist the Court in making a
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responsiblele novodetermination. Minute Order (July 25013). The Court has now reviewed
those documents and finds that all four oérth contain portions that are not inextricably
intertwined with identifying information about third parties, withessand law enforcement
personnel. On that basis, the Court will order E@QUW& disclose the following portions of those
documents, which the Court hdstermined are segregabfe:

e From EOUSA Document 4. Page two of the record, except the names and fax
numbers that appear in the header on that page.

e From EOUSA Document 7: All nine pages of the record, except: (1) the name and
address of the addressee that appears on pages one and six of the record; (2) the name
of the U.S. Probation Officer that appe&n pages two and seven of the record; and
(3) the name and title of the individuadped on the correspondence that appears on
pages two and seven of the record.

e From EOUSA Document 8: All eleven pages of the record, except: (1) the name of
the Special Agent, which appears throughibwat record; (2) the initials that appear
throughout the record to identify a partiguindividual; (3) paragraph twelve on page
four of the record; (4) the second, thirddeourth sentences of paragraph thirteen on
page five of the record; and (5) paragragkteen on page five of the record; (6)
paragraph two on page nine of the re¢cdrd the second, third, and fourth sentences
of paragraph three on pages nine to ten efrétord; (8) paragraph six on page ten of
the record; and (9) the name of the individual, identified as an employee of the Texas
Department of PubliGafety Crime Lab, that appeain paragraph twelve on page
eleven of the record.

e From EOUSA Document 9: All eight pages of the record, except: (1) the name of
the Special Agent, which appears throughibwt record; (2) the initials that appear
throughout the record to identify a pauiiar individual; (3) paragraph one on page
one of the record; (4) the second, thirdd dourth sentences of paragraph two on
page two of the record; (5) paragraph fore page two of the record; (6) paragraph

17 The Court notes that although DocumBlimber 9 is described in EOUSAYaughn

Index as a draft of a criminal complaint, defendants have not asserted Exemption (b)(5) as a
basis for the withholding. In addition, althougHletelants wrote in the “justification” column of

the Vaughnindex for document number 4 that, “[d]iesure of any portion of the document
would disclose attorney work product and thdibdeate process concerning a particular case,
thus the document is not segregable,” they it assert Exemption (b)(5) as a basis for the
withholding. Even so, the Court would find based omitsamerareview of the document, that

it is not covered by either the attorney waqpkoduct privilege or th deliberative process
privilege.
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one on pages four to five of the record,; (7@ first three sentences of paragraph two
on page five of the record; (8) the three words following the phrase “photographs of
Improvised Explosive Weapon left” that app@aparagraph five on page five of the
record; (9) all names that appear in parpgrive on pages five to six of the record,;
(10) paragraphs six througén that appear on pages & seven of the record.

5. The Court need not examine any other FOIA exemptions
Plaintiff also identifies a handful of FOIA emptions which he contends are inadequate
to justify withholding responsive document®rr production, but which the agencies never
invoked®® Pl.’s 2d Resp. 15-17, 20-21. Because migdats have not relied upon these
exemptions to withhold any material, the Court need not examine plaintiffs arguments
concerning them.
lll.  The Privacy Act
The Privacy Act provides:
Each agency that maintains a system of records shall . . . upon request by
any individual to gain access to hecord or to any information pertaining
to him which is contained in the system, permit himto review the
record and have a copy made dif @ any portion thereof in a form
comprehensible to him . . ..
5 U.S.C. § 552a(d)(1). Thus, for the disclosure provigo apply, the material at issue must be a
“record” that is, in turn, contained in a “system of recordsiSher v. Nat'l Inst. of Health934
F. Supp. 464, 468 (D.D.C. 1996).
When a plaintiff challengean agency’'s withholding of documents under the Privacy
Act, the court determinede novowhether the withholding was proper, and the burden is on the
agency to sustain its action. 5 U.S.C. § 552a(g)(3)Ddg v. United State821 F.2d 694, 697—
98 (D.C. Cir. 1987) (en banc) (finding that instltontext, de novo means “a fresh, independent

determination of ‘the matter’ at stake,” and the court needgive “deference. .. [to] the

agency’s conclusion”)see also Skinner v. DQ384 F.3d 1093, 1096 (D.C. Cir. 2009). “[T]he

18 These exemptions are (b)(4), (b)(7)(D), and (b)(7)(F). Pl.’s 2d Resp. 15-17, 20-21.
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[Privacy] Act ‘safeguards the public from uawanted collection, maintenance, use and
dissemination of personal information contained in ageacgrds . . . by allowing an individual
to participate in ensuring that his records are accurate and properly deQréady v.
Nicholson 465 F.3d 1, 7-8 (D.C. Cir. 2006), quotiBgrtel v. Fed. Aviation Admin725 F.2d
1403, 1407 (D.C. Cir. 1984).

Where a request for documents is made under both FOIA and the Privacy Act, the
responding agency “must demonstrate that the documents fall within some exempticgachder
Act.” Martin, 819 F.2d at 1184 (emphasis in original). “If a FOIA exemption covers the
documents, but a Privacy Act exemption does tiet, documents must be released under the
Privacy Act; if a Privacy Act exemption but not a FOIA exemption applies, the documents must
be released under FOIAY Id.

A. The Court does not have jurisdiction to consider plaintiff’'s challenges to the

withholdings by CRM, ATF, or BOP under the Privacy Act because plaintiff has not
exhausted his administrative remedies

Plaintiff's claims challenging CRM’s, ATF’s, and BOP’s withholdings under the Privacy
Act are barred because plaintiff failed to exhaust his administrative remedies with respect to
those withholdings. As with FOIA, once a Privakgt request has been processed, a plaintiff is
required to exhaust all administrative remedies before bringing an action to compel disclosure of
documents.See Haase v. Sessip893 F.2d 370, 373 (D.C. Cir. 1990) (finding a cause of action
under the Privacy Act to be subject to admintsteaexhaustion requirement). Failure to exhaust
one’s remedies bars the lawsuee Mulhern v. Gate$25 F. Supp. 2d 174, 187 (D.D.C. 2007)

(dismissing Privacy Act suit brought without exiséion of administrative remedies for lack of

19 It is worth noting that plaintiff has nohallenged any of defenals’ withholdings under
the Privacy Act, and so the Court may pniypdreat those withhalings as concededSee
McMillan v. WMATA 898 F. Supp. 2d 64, 69 (D.D.C. 2012), citiigward v. Locke729 F.
Supp. 2d 85, 87 (D.D.C. 2010).
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subject matter jurisdiction). Indeed, failureebdhaust administrative remedies under the Privacy
Act is a jurisdictional deficiency because exhaustion is required by statke5. U.S.C.

8 552a(d)(1)—(3); 5 U.S.C. 8 552a(g)(1)(BYtulhern, 525 F. Supp. 2d at 183 (“Premature
Privacy Act suits [for improperly withholding doments] are dismissed for lack of subject
matter jurisdiction.”);Kursar v. Transp. Sec. Admirb81 F. Supp. 2d 7, 18 (D.D.C. 2008)
(same). “A person seeking judicial reviewaf agency’s handling of his or her Privacy Act
request must actually exhaust the available administrative remedlektich v. FB] No. Civ.A
99-1094 RMU, 2000 WL 915640, at *4 (D.D.C. Jan. 5, 2000).

With respect to CRM, there is no disputhat plaintiff exhausted the available
administrative remedies for challenging its initial determination on his Privacy Act request by
filing a timely appeal with OIP. Cunningham Decl. § $8g alscEx. 6 to Cunningham Decl.

But there is no indication that plaintiff appedl CRM’s subsequent @&mination to withhold

the Richter Memorandum — the document referred to CRM by EOUSA after plaintiff filed the
complaint in this actionSeeEx. 11 to Cunningham Decl. Even though CRM did not provide a
justification under the Privacy Act in its Ap18, 2012 letter informig plaintiff that it was
withholding the Richter memorandum, plaintiff muatse that deficiency in a timely appeal to
OIP before this Court obtains jurisdiction to hed itAnd because exhaustion under the Privacy
Act is jurisdictional, the Court cannot findhat plaintiff constructively exhausted his
administrative remedies. In addition, there is no evidence that plaintiff exhausted his
administrative remedies with respect to theH&r memorandum when it was being withheld by
EOUSA because, as will be discussed below, plaintiff did not administratively challenge

EOUSA'’s failure to timely respond to his requesAccordingly, this Court does not have

20 The letter did inform plaintiff of his right to an administrative appeal and of the process
for filing an appeal.
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jurisdiction over his challenge to CRM'’s Wwtiolding of the Richter memorandum under the
Privacy Act. Makuch, 2000 WL 915640, at *4.

With respect to both BOP and ATF, plaintiff is barred from challenging the agencies’
initial determindions on his Privacy Act request becauselidenot file appeals of either of those
determinations with OIP. Attach. 9 to Macle€l. (BOP); 1st Boucher Decl. 1 8 (ATF).

Both agencies also obtained documents fEE@IJSA after the initiation of this action.
BOP never contacted plaintiff regarding these documesee. generalliMack Decl. (making no
reference to documents referred to BOP by EOUSA). ATF informed plaintiff that it had
received documents from EOUSA and that it was releasing them to plaintiff with redactions. Ex.
E to 1st Boucher Decl. But, while it justifiedetiiedactions under FOIA, it did not justify them
under the Privacy Actld. Even though all of these events occurred after plaintiff had already
filed the complaint in this action, he is junstibnally barred from challenging them here
because he failed to first file an appeal with OMulhern, 525 F. Supp. 2d at 183.

B. Plaintiff’'s Privacy Act claims with respect to EOUSA are barred

EOUSA appears to be willing to concede that plaintiff had constructively exhausted his
administrative remedies at the tirhe filed suit. Defs.” 2d Memat 17 n.8. But, “[tlhe Privacy
Act contains no equivalent to FOBAconstructive-eéxaustion provision.'Makuch 2000 WL
915640, at *4. Despite defendant’s concession, ¢faim that the court lacks jurisdiction under
Article 11l of the Constitution may not be waived. . and the court is obligated to addresuié
sponte” Doe ex rel. Fein v. District of Columhi®3 F.3d 861, 871 (D.C. Cir. 1996), citing
Bender v. Williamsport Area Sch. Djst75 U.S. 534, 541 (1986). Accordingly, the Court must

find that plaintiff failed to exhaust his administrative remedies with respect to his request to
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EOUSA, and the Court’s consideration of EQAJSjustification for its withholdings under the
Privacy Act on the merits is therefore barred for lack of subject matter jurisdiction.

C. Plaintiff has not established that USMS inappropriately declined to produce
documents pursuant to the Privacy Act

Plaintiff did, however, appeadUSMS’s withholdings under the Privacy Act, so this
Court’s review of that agency’s action is not jurisdictionally barred. USMS asserts that all of the
records at issue here fall under an exemptiodigolosure under the Privacy Act, codified at 5
U.S.C. 8§ 552a(j)(2) (“Exemption j(2)"). Defs.’ 2d Me at 13 n.5. Exemption j(2) applies if: (1)
the records are stored in a system of records that has been designated by the agency to be exempt
from the Privacy Act’s disclosure requirementsd 42) the system of records is “maintained by
an agency or component thereof which perfoamsts principal function any activity pertaining
to the enforcement of criminal laws” and consists of “information compiled for the purpose of a
criminal investigation.” 5 U.S.C. § 552a(j)(2) (2018¢e alsdefs.” 2d Mem. at 13 n.5.

Plaintiff has not opposed defendants’ asserof Exemption (j)(2) over any of the
material at issue in this case, so the Court may properly treat defendants’ assertion as conceded.
See McMillan 898 F. Supp. 2d at 69, citingoward, 729 F. Supp. 2d at 87 (“It is well
understood in this Circuit that whenpdaintiff files an opposition to a motio. . . addressing
only certain arguments raised by the defendant, a court may treat those arguments that the

plaintiff failed to address as conceded™).

21 In addition, the Court is satisfied that defants have met their burden to show that
Exemption j(2) applies to any responsive resocdvered by the Privacy Act. The Bordley
Declaration states that the system of records to which these documents belong assists the USMS
in effectuating its statutory law enforcemeasponsibilities. Bordley Decl. 5. In addition, as

the Bordley Declaration notes, federal regulation exempts the relevant systems because 28
C.F.R. 88 16.101(a) and (qg) identify JUSTICE/USM-007 and JUSTICE/USM-005 as being
exempt from Privacy Act disclosure provisiorid.
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D. Plaintiff’'s Privacy Act claims with respect to Treasury are barred

Because, as discussed above, plaintiff has not established that he submitted a request to
Treasury, the Court need not address Tregdsproduction obligations under the Privacy Act.

IV.  Plaintiffs Remaining Arguments

Finally, plaintiff sets forth a number of otharguments concerning the adequacy of the
agencies’ searches and productions. None is persuasive.

First plaintiff argues that the governmastoperating in bad faitland inappropriately
withholding exculpatory evidencerfbis criminal case. Pl.’s 2d Resp. at 26—-27. With respect to
the adequacy of the search, and as the Cowrtalraady explained, affidavits attesting to a
reasonable search “are afforded a presumption of good f&#fénders of Wildlife314 F.

Supp. 2d at 8, and “can be rebutted only ‘with evidence that the agency’s search was not made in
good faith.”” Id., quotingTrans Union LLC 141 F. Supp. 2d at 69. Plaintiff has come forth with

no evidence of bad faith. Instead, Héeos merely conclusory assertionSeePl.’s 2d Resp. at

26-27. Accordingly, plaintiff's unsupported argument is unsuccessful.

Next, plaintiff argues that théaughnindex produced in this case is “simply smoke and
mirrors” and that defendants shoudd ordered to produce an adequdseighnindex?* Id. at
27-28. Production of ¥aughnindex is just one way that aneagcy can explain its response to a
FOIA request — albeit a common one. In orderdacourt to pass on the agency’s action, the
agency must submit a “Vaughn index and@accompanying affidavits or declarations”
specifically showing why documents weaedacted or withheld in fullDefenders of Wildlife v.

U.S. Border Patrgl 623 F. Supp. 2d 83, 88 (D.D.C. 2009). TWaughn indices and

accompanying affidavits in this case are sufficient: Both EOUSA and USMS prodaagtn

22 As discussed, dafdants produced tw@aughnindices — one for EOUSA and one for
USMS.
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indices that set forth with particularity theadoments withheld and thenderlying rationales as
demonstrated by the Court’s ability to rely on them in assessing the government’s justifications
for its withholdings. SeeBordley Decl. { 12Vaughnindex, Attach. to Luczynski Decl. Neither

BOP nor ATF produce®aughnindices, but they both producedtdied affidavits. Moreover,

the Court need not rely on diga descriptions of those ageesi withholdings bBcause plaintiff

has failed to exhaust his administrative remedies with respect to their determin&eefsst
Boucher Decl.; Mack Decl.

Finally, there is no need for\Aaughnindex for the remaining two agencies: Treasury
and CRM. Treasury need not produc¥aughnindex because it did not receive any request
from plaintiff, and the Court will grant summary judgment on that basis. CRM submitted a
declaration that described witparticularity the sole respadme document that its search
uncovered, the material that was withheld from it, and the basis for its withholdifgs.
Cunningham Decl.; Gilmore Decl. The agencies, therefore, need not provide ad¥#aagah
indices.

Plaintiff argues that thi€ourt should undertake am camerainspection of the withheld
documents. Pl’s 2d Resp. at 29. “Congress tledt matter of In camera inspection to the
discretion of the district court.’Ray v. Turner587 F.2d 1187, 1195 (D.C. Cir. 1978). And the
criterion that courts use to determine whether to exercise that discretion is “[w]hether the district
judge believes that In camera inspection isdsel in order to make a responsible de novo
determination on the claims of exemptionlt. At the same time, in camera review is not
required in every case and it “is not a substitigiethe government’s obligation to justify its
withholding in publicly availale and debatable documents?HE, Inc. v. DOJ983 F.2d 248,

253 (D.C. Cir. 1993) (internal quotation marks artdtmns omitted). There is no reason for the
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Court to conduct an in camera inspection af ttocuments about which the agencies made
disclosure decisions that pl&fh did not appeal to OIP, because the Court’s review of those
agency determinations is barred. Atiee Court has already found that tlWaughnindices
submitted by the parties provide sufficient detail for the Court to assess the agencies’ claims of
exemption on the remaining documents, except for the four EOUSA documents that the Court
has reviewed.

Finally, plaintiff argues that this Court’s powers in equity allow it to exercise jurisdiction
for purposes of deciding the matter. Pl’s 2d Resp. at 30—32. But he provides no authority for

the proposition that a federal court canlaterally expand its own jurisdiction.
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CONCLUSION
For the reasons set forth above, this Codlitgrant defendants’ first partial motion for
summary judgment [Dkt. # 15], and will grant inrpand deny in part defendants’ second partial
motion for summary judgment [Dkt. # 22]. The@t will direct defendant EOUSA to produce
portions of four withheld documents, consisterth this Memorandun®pinion. The Court will
also remand to BOP to review the documents that it received from EOUSA after plaintiff had
already initiated this action and to either disclose those documents to plaintiff or justify any

withholdings under FOIA. A sepate order will issue.

74% B heh—
v,

AMY BERMAN JACKSON
United States District Judge

DATE: August 23, 2013
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