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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MATTHEW CORRIGAN,
Plaintiff, Civil Action No. 12-173 (BAH)
V. Chief Judge Beryl A. Howell
ROBERT GLOVERet al.
Defendants.

MEMORANDUM OPINION

The plaintiff, Matthew Corrigan, brought this lawsuit, pursuant to 42 U.S.C. § 1983,
against the District of Columbia andertwentynamed andinnamedfficers of the
Metropolitan Police Department (“MPD"3geking damagder violation of his Fourth
Amendnent rightsarisng from a warrantless search of his home on February 3, ZH6.
generallyCompl., ECF No. 1First Am.Compl. (“FAC”), ECF No. 11 During the ensuing
litigation, twenty-two of theindividual defendanta/eredismissé voluntarily by the plaintiffor
their motions to dismiss enotionsfor summary judgmenwere granted This Court then
grantedthe motions for summary judgmemy thefour remaining defendantthe District of
Columbia, lieutenanRobert GloverSergeanKevin Pope, and Giter Mark Leone ruling that
no violation of a clearly established right had occurred and that the officexenitgited to

qualified immunity SeeCorrigan v. District of ColumbiaCivil No. 12-173 (BAH), 2015 WL

! The motions to dismiss &fefendants Mark Beach and Burt Henry were granted in November 3&E3.
Memorandum and Order (Nov. 18, 2013), ECF No. B&fendant Fabian Ferrera’s motion for summary judgment
was grantedas concededn March 6, 2015SeeMinute Order (March 6, 2015). The plaintiff voluntarily
dismissed the following named defendants: Wendell Cunningham hlbséam, Thomas Miller, Peter
Schumacher, Daryl Thompson, Joseph Williams, Charles Yarbaugls Greene, Dorian DeSantis, Jeffrey
Henderson, Darrell Isom, William Powell, Joy Preston, Paul Riggingail®@amels, William WashingtpCarlton
Wicker, Sr., William Wright, and Lawrence HeingeeMinute Ordes (Sept. 15, 2014July 21and 28, 2015and

Aug. 13, 2015)
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5031364 (D.D.C. Aug. 25, 2015). This ruling was subsequently affirmed in part and reversed in
partby the D.C. Circuit. SeeCorrigan v. District of Columbia841 F.3d 1022 (D.C. Cir. 2016).
Althoughbeforethis Court the parties, in examining the totality of the circumstasees,
Grady v. North Carolinal35 S. Ct. 1368, 1371 (2015) (noting “reasonableness of a search
depends on the totality of the circumstances, including the nature and purpose attharsg¢a
the extent to Wwich the search intrudes upon reasonable privacy expectatimaatigd the
challengedMPD searh as a single, continuous incident, the D.C. Cirdelineatedwo distinct
searchebased on the different purpose and scope of the searches conductgulahtifies
basement apartmehy two separat®PD units,seePl.’s Statement of Material Facts (“Pl.’s
SMF"), Ex. 2, Dep. of Lt. Robert Glover (“Glover Dep.”) at 38:13, ECF No. 87-1 (describing the
plaintiff's home as an “English basement apartmerBpecifically, the D.C. Circuitoncluad
thatwhile the MPD officers involveah the first search, conducted by the MPD’s Emergency
Response Team (“ERT,\vere entitled tayualified immunity Corrigan, 841 F.3d at 1035 (“For
the brief and limited warrands ERT ‘sweep’ of Corrigan’s home, the officers had a sufficiently
reasonable basis for believing there was probable cause to look for a potantiedly and
incapacitated person as to entitle them to qualified immuhithé MPD officeranvolved inthe
second search, conducted by the MPD’s Explosive Ordinance Disposal unit (E@De)not
id. (“We therefore hold that the EOD search violated Corrigan’s rights under thté& Four
Amendment.”);jd. at 1025 (“because no reasonable officer could have concluded such a basis
[an exigency] existed for the second more intrusive search, the officersatemtitied to
gualified immunity across the boardigl. at 1033 (“the extensive EOD search far exceeded the

bounds of reasonablenek$”

2 Although the panel was split on the question of whether the officersntitled to qualified immunity, the
panelwas unanimous that the EOD search violated the Fourth Amend®eatCorrigan841 F.3d at 1039
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As the plaintiff points out, the defendants “did not appeal this ruling.” Pl.’s Reply. Mem
Supp. Mot. Part. Summ. J. and Mot. in Limine (*Pl.’'s Reply”), at 4, ECF No. ThéD.C.
Circuit remandedhe plaintiff's claim of municipal liability against tH&istrict of Columbia,
which is now moot in light of the plaintiff's voluntary dismissal of the municipadieéePl.’s
Opp’n Defs.” Supp. MotSumm. J(“Pl.’s Opp’n”), at 1, ECF No. 134, and the issue of whether
Ofc. Mark Leor is entitled to qualified immunitibecause [he] reasably relied on the
directive offhis] superior,” in conducting the EOD sear€rrigan, 841 F.3d at 1038.

The trial in this matter is schedulambegin on the date the parties jointly suggested, on
July 10, 2017.SeeConsent Motion for New Trial Date (May 20, 2017), ECF No. 143; Minute
Order (May 22, 2017) (granting motion and scheduling trial for July 10, 2017). Pdedorg
the Courtare(1) Ofc. Leone’s supplementahotion for summary judgmenbef.’s Supp. Mot.
Summ. J. (“Def.’s Supp. MSJ”), ECF No. 132) the plaintiff's motionin limine or for partial
summary judgment, Pl.’s Molin Limine or Partial Summ. J. (“Pl.’s t.”), ECF No. 138and
(3) the defendants’ motions limine, seeDefs.” Mot. In Limine, ECF No. 104; Defs.” Mot. In
Limine, ECF No. 105, which motiongereoriginally denied as moot in 2018¢eOrder, ECF
No. 125, but, on remantave been reinstated, at the defendants’ request, Defs.’ Notice of Filing

Re: Mots. In Lmine, at 1, ECF No. 137.

(Brown, J., dissenting) (“I agree with the conclusion that the seconthsga€orrigan’s apartment violated the
Fourth Amendment.”)id. at 1040 (noting thd{u]nder the circumstances of this case, the first search was
permissible; the second search was not; and the information the polieeegiainom the first search and further
investigation changed the calculus. However, on the question of how theseimspact the scope of qualified
immunity, we part company.”)d. at 1041 n.1 (“| agree with the court’s conclusion that the officers didtei
Corrigan’s Fourth Amendment rights during their second, intrusivelséato his apartment.”).

3 In respones to this Court’s Order to Show Cause (“OTSC") as to why former M&De&ant Pope, who led
the ERT search, should not be dismissed as a defesdeftrder, dated April 12, 2017, the plaintiff contended that
this defendant “authorized other police offe@nrelated to the initial sweep to enter Mr. Corrigan’s home,” Pl.’s
Resp. OTSC at 2, ECF No. 132, and, consequently, was “a proximate ctuss@fond seareka search the
Court of Appeals recognized to have been patently unconstitutiochadt' 1,and to which “qualified immunity
does not attachjd. at 4. Subsequently, however, the plaintiff voluntarily dismissed Sgte PSpeMinute Entry
(May 17, 2017).



BACKGROUND

The background of this case has been fully summanizgdor decisions in this casege
generally Corrigan v. District of Columbi®41 F.3dat 1025-28;Corrigan v. District of
Columbig 2015 WL 5031364, at *1-4nd thus,only those facts necessary for resolving the
instant motions are provided below.

On February 2, 2010, during a telephone cath&National Suicide Hotlinghe
plaintiff informed the hotline operator that he wamiatary veteran and ownefttearms. FAC
19 9. “After a shortconversation, [the plaintiff] hung up, turned off [his] phone, took prescribed
sleeping medication, and went to bedld: The hotline operator then called 911, Defs.' Suppl.
Statement of Material Facts as to whichréhis no Genuine Dispute in Further Supp. of Defs.'
Mot. Summ. J. (“Defs.' Suppl. SMF”) 1 1, ECF No. 11%id MPD officers were dispatchéml
the plaintiff's home based on a “report of an ‘Attempted Suicid2ef. District of Columbia's
Mot. Summ. J.Ex. 5 (“Barricade Report from 2408 N. Capitol St. NW (5D) on Wednesday,
February 3, 2010 (ERT # 10-11), Feb. 9, 2010 (“Incident Rep.”)) at 1, ECF No.Afted an
odor of natural gas was detected, a barricade situation was declared and méthbdviP®s
ERT, part of the MPD’s “Special Operations Division” (“*SOD”)eredispatched to the scene.
Id. at 1-2.

Around 2:30 A.M., approximately thresexd-a-half hours after MPD officers first arrived
on the scene, defendant Lt. Robert Glover arrived. Incident Rep. at 2; Defs." Sulpfl.35 Kt
approximatelyd:00 A.M.,the plaintiff awoke after hearing his namarg called on a bullhorn
and around 4:50 A.M. the plaintiff peacefully exited the apartment and was taken into police
custody. FAC 1 10-11. The plaintiff did not give the MPD consent to enter his apartment, but

Lt. Glover nonetheless ordered the ERTnionediately break into the apartment and conduct a



“sweep” of the apartment to determine whether any other individuals remaitfezlapartment.
Def. Glover's Statement of Material Facts as to which there is no Genispad(Glover
SMF") 1 27, ECF No. 7%ee alsd’l.’s Response to Defendants’ Statement of Material Facts
1 38, ECF No. 86-1. After no other individuals were found in the apartment, Lt. Glover ordered
the EOD toenter andsearch thelpintiff's apartment for explosives or other hazasimaterials.
Glover SMF | 32see alsdGlover Depat 10:1-22(“l directed the members of the [ERT] Entry
Team to enter and search for any human threats that remained or victimsaldémdirected
members of the [EOD] to enter and check for hayardous materials that could remain on the
scene and be dangerous to the public or anybody else in that block or area.”).

Ofc. Mark Leone conducted the EOD search. Pl.’s SMF, EReppsition of Officer
Mark Leone (“Leone Dep.”), at 19:7, ECF No. 87-1. Ofc. Leone was informadbafrricade
situation in reference somebody [sic] had a military background and tlyat/éne requesting
that we clearefkic] the apartment for any hazardous materiald.’at 18:13—-17.Before he
conductedhe searchQfc. Leone had been told that ERT had already been in the apartment and
that they had searched to “make sure there that there wasn’t any other peapbgpertment.”
Id. at 20:9-12. Thu$)fc. Leone knew when he entered the apartment that no other pemple
inside. Id. at 20:13-15.0fc. Leone “didn’t know one way or another” if there was probable
cause to believe that there were hazardous materials in the aparginaehR1:21-22see aso
id. at 101:11-15; 109:11-13. Nonethel&3k;. Leone then “performed a search on the
apartment to clear for any booby traps or explosive devices, [or] hazardousishated. at
19:1-4. This search was performed despite the fact that he had motdbeehat anyMPD
officer had seeexplosives or that anyone heard that explosiva®in the apartmentld. at

22:2—7;see also idat 101:16-21. Instead, he was merely advised that “due to the [plaintiff's]



military background [MPD] believed that the [sic] possibility of explosivesabelin the
apartment.”ld. at 91:18-22. Durin@fc. Leone’s search, Heut open every zipped bag,
dumped onto the floor the contents of every box and drawer, broke into locked boxes under the
bed and in the closet, emptied shelves into piles in each room, and broke into locked boxes
containing Corrigan's three firearm§bdrrigan, 841 F.3d at 1028 (citing Pl.'s Answers to
Interrogs., 1 8; AC ] 22, resulting in the seizure from “fikide the locked boxes, .an assault
rifle, two handguns, a military smoke grenade, a military "whistler" devresydrks, and
ammunition” id.
Il. LEGAL STANDARD

A. Summary Judgment

Federal Rule of Civil Procedure 56 provides that summary judgment shall be difanted
the movant shows that there is no genuine dispute as to any material fact and titasnova
entitled to judgment as a matter of lawFED. R. Civ. P.56(a). The movingarty bears the
burden of demonstrating the “absence of a genuine issue of material fasfjuedCelotex
Corp. v. Catrett477 U.S. 317, 323 (1986), while the nonmoving party must present specific
facts supported by materials in the record that wbalddmissible at trial and that could enable
a reasonable jury to find in its favageAnderson v. Liberty Lobby, In¢'Liberty Lobby), 477
U.S. 242, 256 (1986Allen v. Johnson795 F.3d 34, 38 (D.C. Cir. 2015) (noting that, on
summary judgment, th@ppropriate inquiry is “whether, on the evidence so viewed, a reasonable
jury could return a verdict for the nonmoving party” (internal quotation marks af))jtsee
alsoFeD. R.Civ. P.56(c), (e)(2H3). In making this evaluation, “courts may not rle®o
genuine disputes of fact in favor of the party seeking summary judgnetayi v. Cotton134

S. Ct. 1861, 1866 (2014) (per curiam), and “[t]he evidence of the nonmovant is to be believed,



and all justifiable inferences are to be drawn in his favdr &t 1863 (quotind.iberty Lobby
477 U.S.at 255 (alteration in original)).

B. Motions In Limine

The Supreme Court has recognized that “[a]lthough the Federal Rules of Evidence do not
explicitly authorizein limine rulings, the practice has developed pursuant to the district court's
inherent authority to manage the course of trialsute v. United Stated69 U.S. 38, 41 n.4,
(1984);seeid. at 40 n.2 (defining motiom limine “in a broad sense to refer to any motion,
whether made before or during trial, to exclude anticipated prejudicial eeidefore the
evidence is actually offered”)indeed, Rule 103(d) of the Federal Rules of Evidence mandates
that the court must conduct a jury trial to the extent practicable so that inadmissiblecevsl
not suggested to the jury by any meansD.R.EviD. 103(d). Pretrial motionsn limineare an
important mechanism to effectuate this goal of insulating the jury from inadmissithémnes
and further the purpose of the rules, generally, to adteinihe proceedings “fairly. . to the
end of ascertaining the truth and securing a just determinati@n.’RFEVID. 102;seeBanks v.
Vilsack,958 F. Supp. 2d 78, 82 (D.D.C. 2013) (citirepFR. EviD. 103(d)). Moreoer, “[a]
pretrialruling, if possible, may generally be the better practice, for it permits ebiansiake the
necessary strategic determinationsliiited States v. Jackso®27 F.2d 1198, 1209 (D.Cir.
1980).

In evaluating the admissibility of profied evidence on a pretrial motionlimine the
court must assess whether the evidence is relevant and, if so, whether it igéepigsuant to
Federal Rules of Evidence 401, 402 and 403. “[T]he burden is on the introducing party to
establish relevancyPDowling v. United State€193 U.S. 342, 351 n. 3 (1990), as well as

admissibility. Even relevant evidence may be deemed inadmissible and subject to exclusion on



multiple grounds, including that “its probative value is substantially outweighadlapger of
one or more of the following: unfair prejudice, confusing the issues, misleadingyhandue
delay, wasting time, or needlessly presenting cumulative evidekee.R.EviD. 403.
“Assessing the probative value of [the proffered evidence], and weighinfg&@oys counseling
against admissibility is a matter first for the district court's soundead under Rules 401 and
403.” Sprint/United Mgmt. Co. v. Mendelsqlsb2 U.S. 379, 384 (2008) (alteration in original)
(quotingUnited States v. Abel69 U.S. 45, 54 (1984)).

Depending upon the nature of the evidentiary issue presented in a pretrialimotion
limine, the court must also assess whether a ruling is appropriate in advance of triskad, ins
should be defeed until trial “[when] decisions can be better informed by the context,
foundation, and relevance of the contested evidence within the frameworkiridlthe a
whole.” Herbert v. Architect of the Capitd20 FESupp.2d 33, 38 (D.D.C. 2013) (alteration in
original) (quotingCasares v. Bernalr90 F.Supp.2d 769, 775 (N.Ol. 2011)). The timing of a
decision on the admissibility of contested evidence is a matter within a trialguligmetion.
Banks,958 F. Supp. 2d at 8&2 (citing authorities)Barnes v. District of Columbj®24 F.

Supp. 2d 74, 78-79 (D.D.C. 2013) (citing authorities).
1. DISCUSSION

The Court first addresses Ofc. Leone’s motionsiommary judgment on the explicit
issueremanded byhe D.C. Circuitwhether he is entitled to qualified immunfty following
his superior’'s order to condutte warrantless EOD searcbBef.’s Mem. Supp. Summ. J.

(Def’s MSJ”) at 5-8, ECF No. 131.Then the plaintiff's motionn limineand for partial
summary judgment to exclude evidence, argument, or reference by defendittits earch of

plaintiff's home was constitutional, Pl.’s Mem. Supp. Pl.’s Mot. at 1-2, is addrdssfeds



turning finally to the defendants’ motiomslimine seeking exclusn of argument or evidence
relating to the plaintiff's arrest, incarceration, and prosecution in his umggdgiminal
proceedings.

A. Ofc. Leone’s Supplemental Motion for Summary Judgment

Ofc. Leone arguethathe is entitled to qualified immunity because he relied on an order
from Lt. Robert Glover. Bf’s MSJat5-6 (“Once Officer Leone arrived at the scene, based on
the directive given to him by Lt. Glover, he joined other MPD officers alreaglept in
Plaintiff's apartment.”).He posits thahis conduct must be measured byptthe reasonableness,
or lack thereof, of the EOD search but by the reasonableness of him following thefdride
superior officer.Id. at 7 (framing “the relevant question [as] whether an officer in this
Defendants’ position could have reasonably relied on the judgment of Lt. Glover” ang urgi
that “[t]he facts here show such reasonable reliance”). Citing the “paramili@yeof the
police departmenOfc. Leone argues havas not in a position to disregard Lt. Glover’s order
which he believed to be lawful.ld.

At the outset, the factual recasdmurkyregarding how Lt. Glover’s order was
communicated to Ofc. Leon&lthough Lt. Glover testified that he directed the EOD to enter
the apartment, Ofc. Leone, who actually conducted®P search, could not recall “who
exactly” the order “came down fromLeone Dep. at02:22-103:1. Instead, Ofc. Leone
testified thathe spokewith a colleague on the EOD, Offic®filliam Powell, who “had spoken
with higher ups” and “Officer Powell told [Leone] that he or [Leone] were supposgalih and
conduct a search.Id. at 103:4-8* At oral argument on this motion, plaintiff®@ensel

indicated that heaks not “have it in the record that [Leone] said Glover told him to go in.”

4 On July 28, 2015, the plaintiff voluntarily dismissed Ofc. Powell as endefnt in this matterSeeJoint
Stipulation of Dismissal (July 28, 2015), ECF No. 118.



Motions Hearing (May 17, 2017)At the same time, in his supplemental responses to plaintiff's
first set of interrogatories, Ofc. Leone stated tl@jrite on the scene, | was advised by Lt.
Glover that they needed thesidence cleared on an EOD aspect due to the fact that the Plaintiff
had a militarybackground.” Leone Mot. Summ. J., Ex 21, Leone Supp. Resp. PI's 1st Set
Interrogs., at 3, ECF No. 81-21. Thus, Ofc Leone has indicated botretheteived the order
from Lt. Glover and thale received the order from Ofc. Poweho in turn received the order
from unnamed superiors. In any event, no dispute exists that Lt. Glover gave the order for the
EOD search and that Ofc. Leone executed that ocsdeanyissueabout precisely how that order
was communicatethb Ofc. Leone is immaterialnd, therefore, does not require resolution at trial
of a predicate factual issue before determination of whether qualified imnaypiligs.

The D.C. Circuit has exprdgdeld that‘the EOD search violated Corrigan’s rights
under the Fourth AmendmentCorrigan, 841 F.3d at 1035.udt becausa search is found to
violatethe Fourth Amendment does not mean civil liability automatically attabloggever.
Instead, when an officeehgags in constitutionally deficient condutgualified immunity
provides adliability shield*if, in doing so, she did not violate ‘clearly established statutory or
constitutional rights of which a reasonable person would have krioBnosseau v. Haugen
543 U.S. 194, 205 (2004) (quotiktarlow v. Fitzgerald 457 U.S. 800, 818 (1982)jQualified
immunity ‘gives government officials breathing room to make reasonablaibtaken
judgments' and ‘protects all but the plainly incompetent or those who knowingly \tiodate
law.” Messerschmidt v. Millendeb65 U.S. 535, 546 (2012) (quotiAghcroft v. al-Kidgd 131
S.Ct. 2074, 2085 (2011)). Consequently, whaetfualified immunity appliesdenerally turns
on the objective legal reasonableness of the [official's] action, assesggd of the legal rules

that were clearly establishatithe time.” 1d. at546 (quotingAnderson v. Creightqrt83 U.S.
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635, 639 (1987)). In other words, while an officer’'s subjective state of mind is not rei@vant
the qualified immunity inquiry, the officer’'s perceptions of the objectivesfanimating the
challenged conduetre. SeeWhite v. Pauly137 S. Ct. 548, 550 (2017) (instrunct that in
evaluating qualified immunity defense, “the Court considers only the facts ¢hatkwowable to
the defendant officety, Kingsley v. Hendricksg 135 S. Ct. 2466, 2473 (2015) (noting that
determination obbjective reasonablenessist be madeffom the perspective of a reasonable
officer on the scene, including what the officer knew at the time, not with the 20i@0 ofs
hindsight”) (internalquotations and citations omitted).

Mindful of these principleOfc. Leone’s reliance on Lt. Glover’s order for EOD to
search the plaintiff's apartment is not dispositive of whether Ofc. Lisogratitled to qualified
immunity since the “objective reasonableness” of his actions must be assessed based on what
was known to him at the timdndeed, the D.C. Circuit has emphasized itHdtas never held
that qualified immunity permits an officer to escape liability for his unconstitutcomaluct
simply by nvoking the defense that he was ‘just following order®Veésby v. District of
Columbig 765 F.3d 13, 29 (D.C. Cir. 2014ee also Messerschmi&65 U.Sat 554-55 (2012)
(approval of a warrant by a magistrate, along with review by an offe@pgrior and deputy
district attorney, was “pertinent” but not “dispositive” as to whether anasfttould have
reasonably believed that a warrargsasupported by probable causeyvolD.C. Circuit
decisionsElkins v. District of ColumbiandWesby v. Districof Columbia instruct that an
officer’s claimedentitlement to qualified immunitfor following orders turns on a number of
different factors.See, e.gElkins 690 F.3d 554, 569 (D.C. Cir. 201¢Whether an official's

reliance pn her supervisor] is reasonable will always turn on several factory.. . . .”
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In Elkins the D.C. Circuit held that an inspector from the Historic Preservation Office
(“HPQO”) was protected by qualified immunity for an unlawful seizure of the plsibtebook.
The inspector was just oenongMPD officers otherHPO officials and personnel frorthe
District of Columbia’s Department of Consumer and Regulatory Affair€RBR”), who
participated in the search of the plaintiff's hanid. at 568. After the search began, the
inspector was asked to come inside and photograph the interior of the kilbnvghen the
inspector noticed other officials searching through drawers, she asked herssupehether
that was permittedld. The supervisor “conferred with an MPD officer within earshot” of the
inspector, and the officer stated that “anything related to construction, including elots,
could be seized.ld. When the plaintiff produced the notebook, the inspector “took it from
her.” Id. The D.C. Circuit concluded that although the seizure was unlawful because it was
outside the scope of the warradt,at 564 the inspector was entitled to qualified immunity,
noting that the inspector was a “junior member of the search team,” and sliieapeasked
her “superiors about the permissible scope of the search and relied upon the juddraent of
supervisor and the police officer in charge,’at 568. Although none of these factors were
“dispositive,” the D.C. Circuit held that “viewing them together,” the inspestagtions,
“though mistaken, were not unreasonablil’

In contrast td&Elking the D.C. Circuit found the officers involved in tMgesbycasenot to
beentitled to qualified immunityln Wesbythe MPD dispatched offers to investigate a
complaint of “illegal activities taking place at a house in Washington, D/@=%by 765 F.3d at
17. Hearing loud music as they approached the house, the offitersd the home and saw
actsconsistent With activity beingconducted in strip clubs for profit Id. After interviewing

everyone present in the house and learningalaman referred to as “Peaches” gave
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permission to be in the hoyghe officers learned frospeaking to Peaches via telephone, that
she hadold the individuals present the houbat theycould use it for a bachelor party but
Peaches did not, in fact, have permission to use the htwiss.18. On that basis, “and
notwithstanding the undisputed statements of both the guests and Peaches that ska had gi
them permission to be at the house,” the supervising sergeant ordeotuetiodficers to arrest
everyone for unlawful entryld.

The D.C. Circuit first concluded that the officers did not have probable causestatagre
individuals forunlawful entry because “[agasonably prudent officer aware that the Plaintiffs
gathered pursuant to an invitation from someone with apparent (if illusory) auttmultynot
conclude that they had entered unlawftllyd. at 21. The D.C. Circuit theassessed whether
the officers were entitled to qualified immunity for following the ordera stiperior officer.
Comparing the officers’ conduct to that of the housing inspectélkins the D.C. Circuit
concluded that the officers were not entitledjt@lified immunity. Specifically,the D.C. Circuit
observed thate officers at issue Wesbywere “police officers with the independent authority
to make arrests while on patrol,” and as such, “expected to know the limitations on their
authority.” Wesby 765 F.3dat 28. TheWesbycourt alsdound it significant that unlik&lkins,
the officers inWesbywere “actively involved in surveying the scene and gathering information
regarding the Plaintiffs’ knowledge and reason for being in the house” andh‘[b]ot
officers. . .were aware of the key uncontroverted facts in th[e] case” that undermined the
legality of the conductld. at 28-29. Despite this awarenesither officer raisedny question
about the legality of the order to arrest before they carried out the ¢ddat.29 (noting that

another factor ifelkinsbut missing inWesbywas that the officers iWesbynever “raised the

13



guestion . . . whether there was evidence that the Plaintiffs knew or should have knownrthat thei
presence in the house was unauthorized”).

ElkinsandWesbyillustrate that when determining whether an officer should be afforded
qualified immunity for following orders, a fact-intensive and multi-faaarejuiry is required.
At least four factorsnaybe distilled fromElkinsandWesbyas relevant tthis inquiry: (1)
whether it would have been clear to a reasonable officer that the act in questionieéation
of the Fourth Amendmen{2) whether the officer made any effdot obtain clarity abouhe
legality of the searcH(3) the experience of the officer, whose conduct is at issug(4aiioke
officer’s role in the investigation in terms of familiarity with the circumstances.

Ofc. Leone’s condudliffers somewhat fromhiat of the inspector iglkinsand the
officers inWesby and presenta close call.Application of the factorsrdwnfrom Elkinsand
Wesbyhowever, showhatOfc. Leone’s actions are closer to those of the office¥sesby

The firstfacto—whether it would have been clear to a reasonable officer that the act in
guestion was in violation of the Fourth Amendmeng-easily resolved bthe D.C. Circuit's
holding in this case that “no reasonable officer could have concludedbasis existed for the
second more intrusiveearch.” Corrigan, 841 F.3d at 1025. Indeed, the D.C. Circuit’'s opinion
is replete wih references tthe initiation and scope tife EOD searchs “paterty]
unreasonable[.]'ld. at 1036 see alsad. at 1025 (noting that thes€ope of the secal seatch far
exceeded what [the community caretakiag¢eption would allow”)id. (“[N] o reasonable
officer cauld have concluded . a.basis existed fohé second more intrusive search[.]t), at
1029 ("At the very least, any search must be tailoredhéceixigent need, and the EOD's broad
and vigorous search was unreasonable because it was not [s0] tailored.”) (mietagbn

marks and citation omitted. at 1032 (“[T]he second warrantless break in of Corrigan's home
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by the EOD was basexh nothing more than a bare possibility, that he might have explosives
that would ignite, a possibility the evidence shows was based on runaway speculg@tizntial
guotation marks and citation omitted; alteration adoptdd{‘[T]he scope of the ‘exhaustive
and intrusive’ search was unreasonably broad, with EOD officers rifling througi emecealed
space in Corrigan's home and breaking open closed contginiek* Such a toge-bottom
search falls far outside the bounds of reasonableness given whHictrs &new at the time and
the Supreme Court's clear admonition that warrantless searches pursunaexigera
circumstances exception beictly circumscribed by the exigenciesich justify its initiation.’)
(internal quotation marks and citation ¢t@d). Indeed, the D.C. Court underscored that “[n]o
precedent, even in the context of potentially explosive devices, supports thes aéfarang open
containers and prying open locked boxes when conducting a warrantless search based on
conjecture thahazardos substances might be preserdd” This Court is bound by this
conclusion of law andhts, the first factoweighsheavilyagainst the grant of qualified
immunity to Ofc. Leone.

SecondOfc. Leone made nappareneffort to clarify the legal &sis for the search to
assure himself that the search was permissibtethe contrary, as the plaintiff notes, Ofc. Leone
testified that no one actually told him they had seen explosives in the apartmeardahhé
such incendiary material was preseRl.’s SMF { 181t eone Dep. at 101:16-21. Further, Ofc.
Leone also testified that he did not have probable cause to believe that there Vosieesxp
devices in the apartment. Leone Dapl101:1115. InsteadOfc. Leone was aware that other
officershad been at the location for some tiamel that ERT’s sweep had already fotimak no
person was present in the apartment. Leone Dep. at 20:Blel®asmerely advised that “due

to the subject’s military background they believed thafslod possibility of explosives could be
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in the apartment.1d. at 91:19-22; 101:22 Thus,Ofc. Leone lacked any information
whatsoever that would have given him minimal comfort that the searclegedly permissible
and he made no effort to ask basic questions to determine whether probable causegenay exi
existedto conduct an extensive search of the apartmerfact Ofc. Leondestifiedthat he did
not do “anything to second guess the officers already on the scene” witbtrEsthe
“determinationof probable cause.id. at 92:9-12.0fc. Leone appears to have “blindly
follow[ed]. . . orders,'Wesby 765 F.3d at 28, and proceeded to conttaatexhaustive and
intrusive search,Corrigan, 841 F.3d at 1036 (quotirigincey v. Arizona437 U.S. 385, 389
(1978), without assuring himself of a minimal understandingofegal basis.This factor, too,
weighs against the granting of qualified immunity to Ofc. Leone.

Third, althoughOfc. Leone was a “rookitech” seeLeone Dep. at 103:1like the
officers involved inWesby heis a law enforcement officawvho isexpected to be trained in the
limits of his authoritysee Weshy765 F.3d at 28 Police officers charged with enforcing the
criminal statutes are expected to knowlthretations on their authority. . .”); seealso Harlow
v. Fitzgerald 457 U.S. 800, 819 (1982Where an official could be expected to know that
certain conduct would violate statutory or constitutional rights, he should be madaatehes
and a pemn who suffers injury caused by such conduct may have a cause of’act#hman
EOD member, in particular, he is focused on dealing with explosives and hazardouslsnateri
which as the D.C. Circuit pointed out, means that fthmgose of the EOD searchnnot be
characteried as altogether divorced from ‘the detection, investigation, or acquisition of exvidenc
relating to a crimeg” and “[b]ased on their own statements, the officers acted not solely to ensure
public safety as community caretakers, louhtzestigate whether Corrigan had left explogive

hazardous materials set to expledeactivity that would have been crimirfalCorrigan, 841

16



F.3d at 1034-35. Moreover, given the D.C. Circuit’s conclusion that the second search was
“patently unreasonable[], both in terms of its scope and theolfaa reasonable basis for it,”
Corrigan, 841 F.3d at 1036, “a reasonably competent officer faced with the inforrttagion
officers had gathered in this cas®sld have known that he lacked” a legal basis to perform the
intrusive second searct\esby 765 F.3d at 28This factor, albeit mixed, weighs against the
granting of qualified immunity.

Finally, Ofc. Leone’s rolen the investigation was limiteldut not insignificant.The
defendants argue Ofc. Leone is unlike the officef/@sbywho were denied qualified
immunity, because unlike those officers, Ofc. Leone was not the “hub of the inttestiga
Defs.” Reply Sipp. Defs.” MSJ, at 3, ECF No. 135 (quotMtesby 765 F.3d at 262). The
defendants note that the officersiresby‘gathered evidence” and “actively participated in
guestioning the Plaintiffs and other key withesses” before the arrest thdeemed unlawful.

Id. (quotingWesby 765 F.3d at 262)To be sure, Ofc. Leone’s rolemore limited tharthat of

the officers inWesby That saidOfc. Leone was responsible for conducting thirety of the
second EOD searcheone Depat 19:7 a search whighaccording to the D.C. Circuitfdr
exceeded the bounds of reasonablen€xsrfigan, 841 F. 3d 1033. Indeed, aside from Lt.
Glover, who ordered the EOD search, Ofc. Leone appears to be the only other ingiolual
played any role in theearci?. Further,Ofc. Leonehad sufficient familiarity with the
circumstances of thERT search to know that a sweep of the premises had already occurred,
with no further exigency at stak@®y the time he conducted his own seaf@fc. Leone had

been informed that ERT had already been in the apartmethanafficers hadmald]e sure

there that there wasn’t any other people in the apartment.” Leone Dep.<t20Thus,

5 Although Officer Powell, another member of the EOD, was also on tine sOdéc. Leone teidied that
Powell did not actually go into the apartmeBeeleone Dep. a92:13-18.
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although Ofc. Leonarrived late on the scene and had the limitdeof eliminating explosive
or other hazardous materials from the apartment, he had been apprised of suffaierattion
undermining the legality of th@arrantless search andnetheless then conducted éx¢ensive
search found to be@earviolation of the Fourth Amendment by the D.C. Circuit.

In considering these factors, the Court is mindful of the Supreme Court’s recesmbrale
in White v. Pauly137 S. Ct. 548, 550 (2017), reversing the Tenth Circuit’s denial of qualified
immunity on an excessive fog claim to a police officer, who arrived late to an armed
confrontation involving other officers and witnessed one of two armed men inside ail®use f
two shotgun blasts, prompting the officer to make a “quick choice to use deadly fgrce,” b
shooting and killing the man firing the shotgun, without giving a warning to drop his weapon.
The Supreme Court concluded that in these particular “circumstances,” “[cBstablished
federal law does not prohibit a reasonable officer who arrives late to an gmpgdice
action. . . from assuming that proper procedures . . . have already been followed,” and that “[n]o
settled Fourth Amendment principle requires that officer to segaeds the earlier steps already
taken by his or her fellow officers.ld. at 53. While Ofc. Leone was also “late to an ongoing
police action,” and was not required “to secauss the earlier steps taken” by fellow officers,
the holding inWhiteis expressly limited to the “unique set of facts and circumstances” presented
in the cae, which involved the imminent threat of deadly forde(emphasizing that clearly
established law did not prohibit the officer’s acts in the particular “cistantes” and “instances
like the one [the officer] confronted here”). Moreover, WeiteCourt “reiterate[d] the
longstanding principlein qualified immunity cases that “clearly established &nwould not be
defined at a high level of generalityrhust be 'particularized' to the facts of the case," and must

give "fair and clear warning" to officers that their conduct is unlawful ureeFburth
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Amendment.Id. The binding D.C. Circuit decision in this case that clearly established law
rendered the EOD search “patently unreasoriabésed on the information available to the
officers, including Ofc. Leone, plainlistinguishesVhite

In sum, after weighing all four factors, Ofc. Leone has not shown that his retiarthe
order of Lt. Glover was objectively reasonabtaler these circumstandesentitle him to
gualified immunity based on followingn ordetto conduct a warrantless searahccordingly,
Ofc. Leone’s motion fosummary judgment is denied.

B. The Plaintiff’s Motion in limine and for Partial Summary Judgment

On May 12, 2017, the plaintiff filed a motiam limine to preclude defendants from
arguingat trial that their search of the plaintifégartmentvas constitutional, or alternatively,
for partial summary judgment on the remaining defendants’ liahittlyght of the D.C.
Circuit's holding that the search “has now been held unconstitutional as a médter’oPl.’s
Mem. Supp. MotIn Limine or Partial Summ. J.at 1 (“Pl.’s Mem”), ECF No. 138-1. Indeed,
the D.C. Circuit explicitly held that the MP®5econd search, by EOD, violated therngitiis
Fourth Amendment rightsCorrigan, 841 F.3d at 1039. Akis issue is how law of éhcase,
partial summary judgment is warrantaad the defendants may not argue thaB@® search
comported with the Fourth Amendment.

Under the mandate ryléhis Court is bound by the holding of the D.C. Circ@ee
Indep. Petroleum Ass'n of Am. v. Bahi#®5 F.3d 588, 596—-97 (D.C. Cir. 2001)iider the
mandate rule,dn inferior court has no power or authoritydteviate from the mandate issugg
an appellate court.’{quotingBriggs v. Pa. R.R. Cp334 U.S. 304, 306 (1948)).THe mandate
rule is a 'more powerful version' of the law-of-the-case doctrine, whisemisecourts from

reconsidering issues that have alrebdgn decided in the same caskl’at 597 (citations
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omitted). “Unlike the doctrine ofes judicatahowever, the ‘law of the casdbctrine does not
seek to sweep under its coverage all possible issues arising out of shef thetcase.’U.S. on
Behalf of Dep't of Labor v. Ins. Co. of N. AMIGNA"), 131 F.3d 1037, 1041 (D.C. Cir. 1997).
“Rather, the scope of the ‘law of the cadectrine is limited to issues that were decided either
explicitly or by necessary implicatier’ [tjhe mere fact that [aissue] could have been decided
is not sufficient tdoreclose the issue on remandld. (quotingMaggard v. O'Connell703 F.2d
1284, 1289 (D.CCir. 1983)). f{l[tis entirely appropriate-and, in most cases in this circuit,
necessary-to consult the opinion to interpret the mandatel. at 1041 n.7see alsdJnited
States ex rel. Miller v. Bill Harbert Int'l Constr., In&65 F. Supp. 2d 1, 6 (D.D.C. 2011)
(“When a district court is considering proceedings on remand, a circuit courtsnopiay be
consulted to ascertain what was intended by its maridégeotingln re Sanford Fork & Tool
Co., 160 U.S. 247, 256 (1895)

Review of the D.C. Circuit’s opiniomakes cleathat the D.C. Circuit held thatte
MPD's second search, by the EOD, violdtaé plaintiff's] Fourth Amendment rights
Corrigan, 841 F.3d at 1039. The D.C. Circuit expressed this holding repeatediytand
unambiguous languag&ee idat 1025 (Because it was (and is) clearly established that law
enforcement officers must Y an objectively reasonable basis for believing an exigency
justifies a warrantless search of a home, and because no reasonable officeavewoncluded
such a basis existed for the second more intrusive search, the officers werélaedttent
gualified immunity across the bodiy.id. at 1036 (“The unfocused nature of the EOD search
underscores its patent unreasonableness, both in terms of its scope and the lacdoon&hleea

basis for it}); id. (“[N] o reasonable officer could have believed that an exigency continued to
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exist as would justify a second warrantless break in of Corrigan's home to garc
explosives).

The defendants suggest that this interpretation of the D.C. Circuit's deci%ion is
broad, and is inaccurate.” Defs.” Opp’n Pl.’s MatLimine or Partial Summ. J‘Def.’s
Opp’n”), at 8, ECF No. 145. Although acknowledging that the D.C. Circuit held that the second
EOD search was unconstitutional, the defendants aver that in reaching this concludin@.. the
Circuit was viewing the issue through the lens of the defendants’ motion for syfuchgment
SeeDefs.” Opp’n at 9. According to the defendants, “[w]hether the defendants wekedeatit
summary judgmentthe issue in the appeais a different issue than whether the plaintiffs are
entitled to summary judgmentlt.® At first blush, he defendantsirguments plausible, but in
the contexbf the D.C. Circuit’'s opinion and mandate here, is not persuasive. When, for
example, a Court of Appeals reverses a grant of summary judgménting genuine disputes
asto material facts, remand to the district court effectively “restreslitigation in the district
court. In Johnson v. District of Columhi®28 F.3d 969 (D.C. Cir. 2008), for example, the D.C.
Circuit concluded that granting summary judgment on the basis of qualified imnuasty

“premature” because there was a “genuine issue of material fact” that precluded summary

6 The defendants relianosm United States ex rel. DOL v. Ins. Co. of N..AHOL"), 131 F.3d 1037 (D.C.
Cir. 1997) for this proposition is mispked since that case did not addtesseffect othe summary judgment
standardnthe scope of the mandate but ratherdbeasionadifficulty presentedn discerning the scope ah
ambiguousnandate. IMDOL, the D.C. Circuit construed the defendamttgigation to pay covered claims under
indemnity bonds obtained by a coal mine operator to fulfill itsisslirance responsibilities under the Black Lung
Benefits Act. Id. The D.C. Circuit held that, according to the bond’s language, the deféndartiable only for
those claims thaccruedduring the bond period, rejecting the district court’s conclusion thatdéfendant] was
liable for all claimsoutstandingduring the bond period.1d. On remand, the district court interpreted the mandate
to hold that a miner’s last year of employment with the coal mine aperather than his or her first year, had to
fall within the bond period for the claim to “accrue” during the bond peridd On appeal for the second time, the
D.C. Circuit held that the previous opinion “did not address the issugiohwear should be considered to mark
the accrual point” and therefore vacated the district court’s judgment anddednfor a second time ftire district
court to decide “the trigger year intended by the parties to the bond agrgetdenthis case, then, simply stands
for the proposition that a district court canisinterpret the mandaté the Court of Appeals. the D.C. Circuit's
opinion here were in any waambiguousas tothe constitutionality of the searcBOL might be useful precedent.
As the D.C. Circuit unambiguously held that the EOD search was uitatosal, howeverDOL is of little help.
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judgment. Id. at 977—78. Ahough the district court’s finding of qualified immunityas
reversedthe D.C. Circuitautionedhatthe plaintiff was “not home free,” because “[h]is victory
on appeal c[a]jme[] fromur having viewed the facts most favorably to hird” at 978;see also
DeGraff v. District of Columbial20 F.3d 298, 302 (D.C. Cir. 199r¢versing district court’s
grant of summary judgment in favor of district and officensclaims that these defggnts
violated the Fourth Amendmempncluding that insufficient factgere in the recortb

determine whether officers were entitled to qualified immunig\vards v. Shanley66 F.3d
1289, 1295 & n.3 (11th Cir. 201Reversing grant of summajydgment on qualified immunity
grounds at the summary judgment stage in light of clear factual disputeshdtveeparties
whether the police dog bite lasted between five to seven minutes, as the plaintigc or

fifteen to twenty seconds, as the officers claimed, but stressing that conckgarding

violation of “clearly established federal law” was premised on acceptingifflaiaccount and
“that a jury would be free to make its own fact finding&@driguez v. Passinau§37 F.3d 675,
687 (6th Cir. 2011) (reversing district court’s grant of summary judgment on gdahfraunity
grounds after finding that a genuine issue of material fact existgaring remany Fils v. City

of Aventura647 F.3d 1272, 1292 & n.24 (11th Cir. 2014ffifming district court’s denial of
motions for summary judgment based on qualified immunity, but noting that the conclusion wa
“driven by the stark contrast between [the plaintiff's] version of events andftbefendants”
and that “[aJt summary judgment, [the court had to] accept [the plaintiff'sjoretdievents, and
make all reasonable inferences in his favoH9ward v. Kansas City Police Departmeh?0

F.3d 984, 992 n.8, 997 (8th Cir. 2009) (affirming denial of summary judgment based on qualified
immunity to two police officers accused of forcing a shirtless shooting victim ontaspbalt

street, resulting in second degree burns, due to “stark factual scenario pgspkanitiff,

22



whose version of events was accepted over the officers’ contresipreat summary judgment
stage, and remanding for tridl)As these cases illustratehen reversal of grants of summary
judgment (or affirmations of denials of summary judgmenfolice officers asserting qualified
immunity arepremised on disputanaerial facs, the appellate decisions witbtresult in
binding law of the case. Instead, on remdhe factfindemust determiathe “actual” facts of
the casen order for the Court to assess Wer those facts establish immunity from suit
precludingcivil liability.

Not all mandates are so limited, however. The Court of Appeals may, in addition to
reversing a grant of summary judgment, reach legal conclusions governing thaingnt
litigation on remand. The Court of Appeals might conclude th#diogfacts—irrespective of
making any factuahferences in either party’s favorestablish liability which conclusions of
law may not be disregarded by the district co@#eBabbitt 235 F.3d at 596-97.

For example, irfcuzman v. City of Chicaga cae from the Northern District of lllinois,
police officers‘stormed the apartment” of the plaintiff, “gestured for her to lie down on the floor
and searched her apartmémiut unfortunately'searched the wrong apartméntGuzman v. City
of Chicagg Civil No. 05-6617, Dkt. No. 191 GuzmarSumm. J. Order”)N.D. lll. Feb. 25,

2010). In the @aintiff’s subsequent suit against the City of Chicago and two police officers
under § 1983 for, among other things, illegal search and false dmeeSigventh Circuit reversed
the district cours grant ofsummary judgment to the defendants on those two counts, concluding

that “there is no question that the search was illegabzman v. City of Chicagé65 F.3d 393,

7 On remand, in theloward v. Kasas City Police DepartmeahdEdwards v. Shanlegases, juries
ultimately found for the defendant officerSee Howard v. Kansas City Police Dg|€ivil No. 0600628 (DW),
Dkt. No. 111 (W.D. Mo. July 27, 2010 dwards v. Shanleivil No. 10554 (GKSDAB), Dkt. No. 79 (M.D. Fla.
Mar. 5, 2003). The remaining cases all settled on rem&ad.Johnson v. District of Columbf@ivil No. 021452
(RMC), Dkt. No. 56 (D.D.C. Nov. 12, 2009peGraff v. District of ColumbiaCivil No. 941949 (JLG), Dkt. No.
177 (D.D.C. Sept. 18, 1998Rodriguez v. Passinaul€ivil No. 07-14537 (LPZMKM), Dkt. No. 41 (E.D. Mich.
Feb. 28, 2012)rils v. City of AventuraCivil No. 0522308 (WMH), Dkt. No. 264 (S.D. Fla. Nov. 14, 2011).
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399 (7th Cir. 2009). On remand, the plaintiff moved for partial summary judgment on her illegal
search and false arrest claims based on the Seventh Circuit’s conclusion “teatthersas
illegal.” GuzmarSumm. J. OrderRecognizing that th8eventh Circuit’'s “conclusion that the
search was illegalould not have been more explicit” and was law of the case, the district court
granted partial summary judgment on liability and proceeded tmtridamagesld.; see also
Guzman v. City of ChicagbGuzman II”), 689 F.3d 740, 742 (7th Cir. 2012) (explaining the
procedural history of the case).

Likewise, herethe D.C. Circuit reversed the grant of summary judgment, finding that,
based orexisting precedent artie undisputed facts in the record, the sesvaidiantless search
by EOD wasunconstitutional.Corrigan, 841 F.3d at 1032 (explaining that “binding precedents
resolve[d] the Fourth Amendment issu@”Jlo be sure, the D.C. Circuiéferences theummary
judgment standardSeed. at 1029 oting that appellate coultike the district court, [must]
examine the facts in the record and all reasonable inferences derived therefragghtimadt
favorable to the nonmoving party¢itations and internal quotes omitted; alteration in origjnal)
id. at 1035 (“Consequently, upon viewing the evidence in the light most favorable to Cosrigan a
the non-movant, we conclude that the officers fail to demonstrate that the exte@&ivaearch
of Corrigan's home was justified by any plausible exigency.” (citation atjj)ittBlevertheless
the D.C. Circuit did not reach its holding on the Fourth Amendment violation by finding
disputedmaterialfacts or colored by any inferencésawnin the light most favorable to the

plaintiff. To the contrary, the D.C. Circuit concluded, basetherundisputed facts in the

8 The mandate from the D.C. Circuit in this case states: “This cause camb@héard on the record on
appeal from the United States District Court for the District of Columbiavasdargued by counsel. On
consideration thereof, it ©SRDERED andADJUDGED that the judgment of the District Court appealed from in
this cause be reversed as to the grant of summary judgment on Corfigarits Amendment claim, be reversed in
part as to the officers’ qualified immunity defenses, and the case bededor further proceedings, in accordance
with the opinion of the court filed herein this date.”
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record that the second EOD search was a violation of the Fourth Amendment as a matter of |
This legal determinatiois binding on this Court.

In particular, the D.C. Circurejected the justification of exigenotrcumstances for the
EOD search, explaining first that, “the officers had no reasonable basisiémirgethat
imminently dangeroushazardous materigldike an explosive device, were in Corrigan's home”
and after the ERT search had been conductedyfffters knewthat no one was inside the home.
Corrigan, 841 F.3d at 1031. Thushe claimed basis for believing exigent circumstances
existed had abatedfd. Second, “the officers’ own delay during the holarsg barricade
belie[d] the notion that anothenmediatebreak in was reasonable, much less urgently needed.”
Id. at 1032. Third, the D.C. Circuit concluded that the “scope of the ‘exhaustive and intrusive’
search was unreasonably broad, with EOD officers rifling through evergaedcspaein [the
plaintiff's] home and breaking open closed contaifield. The Circuit held that “[3]ch a top-
to-bottom search falls far outside the bounds of reasonableness given what tihe kifitee at
the time and the Supreme Court's clear admonitianviiarrantless searches pursuant to an
exigent circumstances exception be ‘strictly circumscribed by the exigemkieh justify its
initiation.” 1d. (quotingMincey, 437 U.S. at 393). For these reasons, the D.C. Circuit
concluded tha¢xigent circumstances no longer exidimdthe EOD search, which was also
unreasonably broad. Accordingly, the D@rcuit held that “[c]learly established law
foreclosed the broad and invasive search that was execude@t’ 1036.Unlike a reversal of a
grant of summary judgment that is premised on identified dispoéterial facts, the D.C.
Circuit’s reversal in this case was specifically based on a conclusion of law.

Despite thilearholding, he defendants enumerate a dofaats which they contend

warrant presentation to a jury to consider in evaluating the reasonableness®T thecdEEOD
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searches, including thgtt) the plaintiff “started the chain of events” by calling the National
Suicide Hotline; (2) the National Side Hotline was “concerned about the exchange with” the
plaintiff and called “the District and alerted its concern that Plaintiff was siic(®) the

District “was notified that Plaintiff had a gun and wants to kill himself”; (4) the retiperator
warned that the plaintiff had “severe PTSD symptoms,” with a loadedaguually on his lap;

(5) the plaintiff lied to the police about his whereabouts when he was first contaddddinone
and “when he left his apartment, locked it as if he had something to hidd’t.(6Jover was

told the plaintiff served in the U.S. Army and was an expert in improvised explosivesig\jc
Lt. Glover was told the plaintiff's apartmiwas serviced by a gas line) (&. Glover “could not
confirm whether or not #hreported gas leak was reshbecause Plaintiff lived intmsement
apartment where thgas could have been heavier”; (9) Lt. Glover “considered the current state of
Plaintiff's mental health before he ordered [EOD] to search PlaintifBstaqent; (10)

defendant Glover “believed exigent circumstances still existed and directed rmerhtheyr EOD
to enter and search Plaintiff's apartment for explosives because of ‘the gdateatiito the
community at large, those that still remained on the scene, and anyone who wouldteomwie af
departed the scene’ to encounter any hazardous materials or devices”; (11) ‘I@icerhad
less seniority than Officer William Powell and therefore he went into Plairdifigstment based
on Defendant Glover’s call for EOD to search for explosives within the apattthand (12)

the plaintiff was taken to a VA hospital and “admitted himself because he knewdesinee

treatment.” Defs.” Opp’n at 9-11°

° Ofc. Leone’s low seniority may be relevant to his entitlement to qualifiecLinity, but is immaterial to
whether the search itself was unconstitutior®e, e.gMitchell v. Forsyth472 U.S. 511, 5228 (1985) (a
determination of qualified immunity is “conceptually distinct from therits of the plaintiff's claim that his rights
have been violated”).

10 The defendants provide no citations for the third or fotattual assertions regarding what the hotline
operator told the District about the plaintiff, including his alleged pessesf a gun and desire to commit suicide.
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The D.C. Circuit, however, considered mofkthese facts finding the EOD search
violative of the Fourth Amendment. As the D.C. Circuit observed: “The evidence shows only
that the MPD officers were presented with a potentially suicnilhry veteran who possessed
‘military items’ and had IED training, but no information about actual or reported threats by him
to others, much less that he had IED materials at home or would commit suicide inea thah
threatened others.Corrigan, 841 F.3d at 1036. Further, the D.C. Circuit found that
“[nlumerous witnesses, including Officer Leone who led the EOD search,roedfithat if there
was ever a gas smell, it had dissipated well before either search,” notifigjtieegas to the
row house had been turned off upon MPD's arrival, and no one reported smelling gas in the
hours leading up to the EOD search, or during the ERT ‘sweégh. 4t 1038. Finally, the D.C.
Circuit noted that Ofc. Leone “had not even been told of any concern about gas wheardw ent
Corrigan's home.1d. (citing Leone Dep. 60:2—4)Thus, the fact the defendants deem relevant
to the determination of whether the second search was constitutional were eahdidevere
found by the D.C. Circuit to be patently insufficient to justify the second “exatetid
intrusive” search As the Court explainedt] o reasonably conclude a second break in of
Corrigan's home was necessary to resolve an imminently dangerous sithatwfficers would
have had to engage in conjecture ftfa plaintiff], in his suicidal state, had intentionally set and
hidden an explosive device in his home, or that he possessed an explosive device that he stored
so negligently as to pose an imminent thieéd. Concluding that the officers would have had
to “overcome the inferential chasm between the circumstances @ sehe officers and the

explosive consequences that the officers might have feared,” the D.C. CircuitHatittuet

In any event, these faceyen if proven, would not affect the analysis of the EODcbeavhich occurred after the
plaintiff had already peacefully surrendered to police custody.
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officers “engaged in raw speculatiansupported by either precedent or the information they
had” Id.

In any event, the defendarigs! to explain how these factsyen ifviewed in a light most
favorable to them, would lead to a different conclusion. Nor can they do so. The D.C. Circuit
held that the undisputed facts in the record led to the conclusion that, as a matternaf law, t
second search by EObolated the plaintiff's Fourth Amendment right¥he defendants chose
not to appeal this ruling and, thus, it is now law of the case binding on this GeerCrocker v.
Piedmond Aviationinc., 49 F.3d 735, 739 (D.C. Cir. 1995) (when the Court of Appeals
"affirmatively decide[s an] issue, be it explicitly or by necessary implicdttbatholding
becomes law of the case).

This does not entirely resolve the best path forward. The flardues that
“Defendants Glover and Leone are bound by the D.C. Circuit’s determination tieatdBets
violated Plaintiff's Fourth Amendment rights, and thus, the trial should procekcieety on
the issue of damages.” Pl.’s Supp. Br. Supp. Pl.’'s Opp’n Defs.” Mot. in Limine (“RPB.S
Opp’n.”), at 2, ECF No. 144. This was theneralapproach taken by th@uzmandistrict court.
The Guzmardistrict court, however, made errors that must be avoided, includialidying the
defendants to presengvidence and arguments tending to disclaim their liability” and “that the
defendants’ entire theory of the case was that the search and seizure were |egd@arable,
and that if [the plaintiff] suffered harm it was caused by’ other offinetsnamed as defendants.
Id. at 746. The plaintiff was ultimately awarded one dollar in damaddsat 742. On appeal,
the Seventh Circuit held, among other thirtbat the “defendants’ theory of the case, the
evidence they introduced, and the liability instruction likely confused the jlaly.’id. at 747

(“the defense's theory and evidence, coupled with the liability instructioty, tkafused the
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jury by converting this damagesty trial into one about liabilityy. The Seventh Circuit
explained that in a damagesly trial, only “three issues need to be resolved: what injuries did
[the plaintiff] sustain, were they proximately caused by the unlawfutkeard seizure, and
what amount of damages would reasonably and fairly compensate her for thoss.inid. at
745-46 (citingHerzog v. Vill. of Winnetk&09 F.3d 1041, 1044 (7th Cir. 2002) (“[T]he ordinary
rules of tort causation apply to constitutional tort suitédgnderson v. Sheahat96 F.3d 839,
848 (7th Cir. 1999) (“[A] plaintiff must demonstrate both that he has suffered an ‘acesd¢npr
injury and that there is a causal connection between that injury and the deprivation of a
constitutionally protected right caused by a defandg. Thus, tre Seventh Circuit explained
that “the question should have been wheftrer plaintiff's] injuries were proximately caused by
the unlawful search and seizurdd. at 747-48 (citingCarey,435 U.S. at 264 (“[T]he basic
purpose of a 8§ 1983 damages award should be to compensate persons for injuries caused by the
deprivation of constitutional rights.”Herzog v. Vill. of Winnetk&09 F.3d 1041, 1044 (7th Cir.
2002) (“[W]hen an illegal arrest sets off a chain of indignitieqthe. victim] is entitled to
obtain damages for these indignities. [flor they are foreseeable consequences of the illegal
arrest, and the ordinary rules of tort causation apply to constitutional tort)suits

This case differs fromfduzmanwhere only a single unconstitutional search was at issue,
in that the D.C. Circuit has helgkrethat officers were entitled to qualified immunftgpm
claims arising out othe firstERT search, whereas officers were not entitled to qualified
immunity from claims arising out othe second®OD search See Corrigan841 F.3d at 1035.
As a resultjn this case, determining whether the plaintiff's alleged injuries “were proaiyna
caused by thanlawfulsearch and seizur@iight turn on which searchy ERT or EOD,

proximately caused those injuries. For this reason, the Court will takencteps to ensure that
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this remains a “damagemly trial” with respect to the EOD searathile permitting defendants
to provide the full context of the two searches so that the jury can decide whiclsinflarey,
were proximately caused by the EOD search. First, because the plaintifest dat the law of
the case precludes argument thatstheondsearch by EOD was constitutional, the plaintiff is
enitled to an instruction from the Court that the second search by EOD was a violation of the
plaintiff's Fourth Amendment rightsSecond, because argument regarding the constitutionality
of the EOD search is no longer “of consequence in determining the action,” susteatgs
irrelevant under Rule 401 of the Federal Rules of Evidenep. REEVID. 401. Third, because
the jury will be charged with determining whether the plaintiff's injuries wesgimately
caused by the second search, defendants will not be precluded from presadeénge
regarding the circumstances of both the ERT and EOD searches in order de phnevury with
the full context of the incident for purposes of assessing damages. As the Suprenmagourt
made clear, “§ 1983 creates a species of tort liabildgck v. Humphreyg12 U.S. 477, 483
(1994), and “the rules governing compensation for injuries caused by the deprofati
constitutional rights should be tailored to the interests protected by the pariigiian
question.” Carey, 435 U.Sat 258-59;see also Hector v. Wa35 F.3d 154, 157 (3d Cir. 2000)
(“Victims of unreasonable searches or seizures may recover damages cktattly to the
invasion of their privacy . . ..”). Accordingly, in order to give the juryrtbeessargontext of
the damages caused by #ezondunconstitutional search so that damages may be properly
tailored to that particular violation of the plaintiff's constitutional rights, dedetglare free to
present evidence regarding the circumstances of both searches.

For these reasonthe plaintiff's motion fopartialsummary judgmerds to the

unconstitutionality of theecond search by EOB granted.Moreover the defendants may not
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argue that th€OD search of the plaintiff's home was constitutiohaThe defendantsay,
however, present evidence regarding the full circumstances of the ERT @nselaf@hes so that
the jury may accurately determine whethed whichdamages are proximately caused by the
second EOD search.

C. The Defendants’ Motionsln Limine

The defendants move limine to exclude all evidence or argument regarding (1) the
plaintiff's arrest and/or the alleged unlawfulness of his arrest; (2) ¢hal criminally
prosecuted; (3) the disposition of those charges; and (4) damages which stem froasthe ar
prosecution, or incarceratiorseeDefs.” Mot. In Liming ECF No. 104; Defs.” Moln Limine,
ECF No. 105. The defendants further argue that the plaintiff should be precluded from
introducing at trial that some of his guns and ammunition were returned to him byrdeurt o
SeeDefs.” Mot.In Liming ECF No. 104. Each of these arguments are addressed in turn.

1. The Admissibility of Arguments or Evidence Regarding the Plaintiff’'s
Arrest, Incarceration, or Prosecution

The defendants assert that any argument or evideititeespect to the plaintiff's arrest,
prosecution, or incarceration is irrelevant to his sole claim against defenolamtsafvful search
and seizure. In response, the plaintiff argues that the evidence is reletentiaonages the
plaintiff seeks fo his arrest, prosecution, and incarceration “that flow directly from the
Defendants’ violation of his Fourth Amendment privacy liberty interestss 8upp. Opp’'n

Defs.” Mots.In Limine(*Pl.’s Supp. Opp’n”), at 2, ECF No. 144. In the plaintiff's view, the

1 The plaintiffmovedin liminefor an order to éxclude any evidence, argument, or reference concerning
evidenceDefendants recovered in their unconstituticssesdrch of Plaintiff's home.” Pl.’s Mot. at 9. In his reply,
however, the plaintiff “agree[d] with Defendants that evidence theridafgs secured from” the search of the
plaintiff's home “is relevant to the issue of damages at trial.” Pl.’s Ragip #I.’s Mot., at 5, ECF No. 147.
Accordingly, the plaintiff's motionn limineis denied. The defendants may present evidence of the items recovered
during the search, includirfi@n assault rifle, two handguns, a taity smoke grenade, a military ‘whistleevice,
fireworks, and ammunition.’Corrigan, 841 F.3d at 1028.
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unlawful arrest and prosecution of the plaintiff was a “direct consequence” @faiah of the
plaintiff's apartment which has now been held to be unlawful by the D.C. Citdugt 2-3.

The Supreme Court has instructed that in the context of § 1983, “the rules governing
compensation for injuries caused by the deprivation of constitutional rights shoaltbhetto
the interests protected by the particular right in questi@arey v. Piphus435 U.S. 247, 258—
59 (1978).“[T]he elements and prerequisites for recovery of damages appropriate to satepen
injuries caused by the deprivation of one constitutional right are not neceagpanbpriate to
compensate injuries caused by the deprivation of anotleerdt 264—65 Fa this reason, courts
have often held that plaintiffs pleading a violation of unlawful search and seiayraoh
necessarily seek damages for subsequent prosecution, conviction, or incarceraigedpyam
that search and seizure absent a claim for st or malicious prosecution.

For example, iMownes v. City of New Yqrk76 F.3d 138 (2d Cir. 1999), the Second
Circuit considere@n unlawful search of a taxicab in whithe plaintiff was a passengdd. at
141. The search recovered handgunslvled to the plaintiff's arrest and a search incident to
the arrest discovered cocaind. Although the trial court did not suppress the evidence, on
appeal, a New York state court held that the initial search was unlawful anddéecehad to
be exluded, leading to the dismissal of the plaintiff's indictment and his relédsat 142. The
plaintiff subsequently filed a § 1983 suseeking damages notrfthe invasions of his privacy,
“but rather for injuries derivative of these invasions—his arrest, conviction, asténation.”

Id. at 141. TheTownescourt held that the plaintiff was entitled only to damages for injuries

caused by the violatioof his constitutional rights, explainirtgat neither the “fruit of the
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poisonous tree doctrine” nor “traditional common law tort principles of causationided a
basis for the damages claimed by the plainti.

The plaintiff argues thakownesds distinguishablgpointing out that th& ownescourt
found that the plaintiff in that case could not recover damages for his criminal disfessad
incarceration because the trial court’s failure to suppress the evidence ing\&ening and
superseding cause of those damage=P|.’s Supp. Opp’n at 3. Indeed, Towres the Second
Circuit held that the trial court's failure to suppress the evidence concerning Townes's own
criminal acts constituted a superseding cause of Townes's conviction arsbmmpent.

Townes 176 F.3d at 146—-47. The plaintiff argues thaikenTownesthe D.C. Superior Court in
this case suppressed the evidence at the outset, and thus no intervening and supatssdin
exists which cuts off the chain of causation from the unlawful search and seiweetaintiff's
arrest, prosecution, and incarceration. Pl.’s Supp. Opp’iat 3.

The plaintiff errs by ignoring the alternative holding of Tevnescourt: “the injury[the
Towneslaintiff] plead[ed] (a violation of his Fourth Amendment right to be free from
unreasonable searches and seigudid] not fit the damages tsfought] (compensation for his
conviction and incarceratiofi). Townes 176 F.3d at 147. As thi@wnescourt recognized, the
Supreme Court’s § 1988risprudence has sought to “tailor liability to fit the interests protected
by the particular constitutional right in questibrid. at 148 (citingCarey, 435 U.S. at 258-59).
“In other words, § 1983 damages should be made available only for risksehat

‘constitutionally relevant.”Id. (citation omitted). At bottom, “[tje evil of an unreasonable

12 The plaintiff suggests that this Court should follow the reasonifigaoh v. City of Albuquerques29 F.
Supp. 2d 123 (D.N.M. 2009) which held that “a plaintiff who establishes liability for deprivatiohsanstitutional
rights actionable under 42 U.S.C. § 1983 is entitled to recover compgrdanoages for all injuries suffered as a
consequence of those deprivations,” assumingttieatonstitutional deprivation at issue proximately caused the
asserted damage#fd. at 1251. The plaintifEorrectlyacknowledges, however, that “case law citingtain has
developed indicating that the holdingTimain is not widely accepted acrosicuits.” Pl.’s Supp. Oppi. at 3.
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search or seizure is that it invades privacy, not that it uncovers crime, whichvi$ atcadl.” Id.
(footnote omitted).

In Hector v. Watt235 F.3d 154 (3d Cir. 2000), the Third Circuit agreed with the Second
Circuit’'s analysis infTownesreasoning thdtecause th&upreme Court’s decision @arey v.
Piphus®instructs that we should assess liability in terms of the risks that are constitytionall
relevant, then damages for an unlawful search should not extend iagiostient legal
process, for the damages incurred in that process are too unrelated to the FoudmAnts
privacy concerns.’ld. at 157. The Third Circuit agreed with the Sec@mnatuit that “[v]ictims
of unreasonable searches or seizures may recover damages directlyodlegadvasion of
their privacy—including (where appropriate) damages for physical injuopgpty damage,
injury to reputation, etc.; but such victims cannot be compensated for injuries thiafroesuhe
discovery of incriminating evidence and consequent criminal prosecutidn(uotingTownes
176 F.3d at 148).

To be sure, a cause of action for false arrest would allow a plaintiff to “seekges
from the time of detention up until issuance of process or arraignmeoivhes 176 F.3cat
149. Similarly, a claim of malicious prosecution would permit damages forif@mént
imposed pursuant to legal procestd” (quotingHeck v. Humphreys12 U.S. 477, 484 (1994));
see Heck512 U.S. at 488 (“[A] successful malicious prosecution plaintiff may recover, in
addition to general aaages, compensation for any arrest or imprisonment, including damages
for discomfort or injury to his health, or loss of time and deprivation of the sodjetieinal
guotation marks and citation omitted)). The plaintiff, however, never brought a clainséor fa
arrest or malicious prosecution, claiming only unlawful search and seizure.dkgtyr he can

be compensated only for those damages “directly related to the invasion of frasjri
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Townes 176 F.3d at 14&ee als&ilver v. D.C. Metro. Police Dep®39 F. Supp. 2d 20, 22-23
(D.D.C. 2013) (concluding a 8§ 1983 plaintiff alleging unlawful search and seizure could not
recover for “damages for the mental and emotional injuries he allegedly dudfeeeresult of
his arrest and detentionlfampton v. District of Columbj&64 F. Supp. 2d 147, 150 (D.D.C.
2011) (*There is no legally cognizable causal relationship [ ] betweerfiaersfsearch of a
plaintiff's belongings and the arrest and detainment that may result from theffithias
search.”). Accordingly, because evidence regagithe plaintiff's arrest, prosecution, and
incarceration would not be relevant to the plaintiff's damages, the plairayffimot present any
such argument or evidence.

2. The Admissibility of Evidence Regarding the Court’s Order Instructing
that the Plaintiff's Property Be Returned

In his criminal case, the plaintiff moved to suppress the evidence seized from his
apartment, and Judge Ryan granted the plaintiff's motion and orthexteithe evidence be
returnedpursuant to Rule 41(g) of the D.C. Superior Court Rules of Criminal ProceSeee.
District of Columbia v. CorriganCase No. 201@GDC-2483, Order Granting Mot. Return of
Property (D.C. Sup. Ct. Apr. 10, 2013)hedefendants assert that any evidence or argument
regarding this order would be unduly prejudicial, would usurp the role of the jury and the Court
and would confuse the juryseeDefs.” Mot In Liming at 9-11, ECF No. 104 The plaintiff
argues the evidee of the return of the plaintiff's guns and ammunition is necessary forrthe ju
to assess the plaintiff's damages.

As neither of the defendants were parties to the underlying criminal nihdevidence
regarding the Superior Court’s order would be unduly prejudicial and thus may not lkecddmi

SeeFeED. R.EvID. 403. To the extent the return of the guns and ammunition is relevant to the
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computation of the plaintiffs damagedhge fact that the items were returmady be admitted
through stipulation or testimony without reference to the Superior Court’s order.
IV.  CONCLUSION

For the foregoing reasong,taal, thedefendants are precluded from presenting any
argument that the EOD search veasistitutional and the plaintiff may seek an instruction from
the Court thathe EOD searclvas in violation of the plaintiff’'s Fourth Amendment rights.
Evidence regarding the items seized during or directly aiecE@Dsearchmay be admitted
The plaintiff, for his part, is precluded from presenting evidence or argungamtneg his
arrest, incarceration, or prosecution, including any reference to the Superits Gailar
returning certain seized items.

An appropriate Order accompanies this Memorandum Opinion.

) oyt 7 i

BERYL A. HOWELL
Chief Judge

Date:June 8, 2017
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