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MEMORANDUM OPINION

KAVANAUGH, Circuit Judge This case concerns South Carolina’s new voter ID law, Act
R54. The question presented is whether that new states lawful underthe federalVoting
Rights Act As relevant her&ection 5 othe Voting Rights Act bars state laws that haither
the purpose otthe effect “of denying or abridging the righo vote on account of race color”

42 U.S.C. § 1973c(a). The effects prong of Sectianf the Voting Rights Actmeasures a
State’s proposed new voting law against the benchmark otabesSpe-existing law.

For several decadeSputhCarolina has had a voter ID lawnderthe version of thdaw
in effect since 1988, a voter must sha®outh Carolina driver’s license, DMV photo tard or
non-photo voter registration card in order to voténderthatpre-existingSouth Carolindaw, a
voter with a norphoto voter registration card need not show a photo ID in order to #steve
will explain, South Carolina’s new law, Act R58kewise does notrequire a photo ID twote.
Rather,under the expansivegeasonable impediment” provision Act R54 — asauthoritatively
interpretedby theresponsibleSouth Carolina officialsan interpretation on which we base our
decision today voterswith thenonphoto voterregistrationcard thatufficed tovote undepre-
existinglaw maystill vote without a photo ID. Those voters simply msigh an affidaviat the
polling place andist the reason that they have not ob¢giaphoto ID.

In addition Act R54 expandghe kinds of phtw IDs that may beised to vote- adding
passports, military IDs, and new photo voter registration carttetdriver’s licenses and DMV
photo ID cardsalreadypermitted by preexisting law Moreover, Act R54 minimizes the burden
of obtaining a qualifying photo ID as compared to-@xesting law The new lawcreates a new

type of photo ID- namely,photo voter registration cardswhich may be obtainetbr free at



each county electiors office. Also, under Act R54DMV photo ID cardsnay be obtained at
each county’s DMV officdor free;those cards cost $5 under @rdsting law

In short, Act R54 allowgitizenswith nonphoto voter registration cards still vote
without a photo IDso long as they state the reason for not having obtainedtagands the
list of qudifying photo IDs that may be usdd vote; andit makes it far easier to obtain a
qualifying photolD thanit was under preexisting law. Therefore we conclude that t new
South Carolina law does not hagedisciminatory retrogressive effecas compared to the
benchmarkof South Caroling preexisting law. We also conclude that Act R54 was not
enacted fora discriminatory purpose Act R54 as interpreted thus satisfies Section 5 of the
Voting Rights Act, and @ grant preclearancefor South Carolina tomplementAct R54 for
future elections beginning with any election2ibl3 As explained below, however, given the
shorttime left before the 2012 electisnard given the numerous steps necessary to properly
implement thdaw — particularly the new “reasonable impediment” provisiehand ensure¢hat
the lawwould not havealiscriminatoryretrogressivesffects onAfrican-American votersn 2012

we do not grant prelearancdor the 2012 elections.

|. Legal and Factual Background
A. TheVoting Rights Act and Act R54
The Voting Rights Act of 1965 iamongthe most significant and effective pieces of
legislation in American history. Its simple and direct lggahibition ofracial discrimination in
voting lawsand practicefias dramaticéf improvedthe Nation and broughAmericacloser to
fulfilling the promise of equality espoused in the Declaration of Independence and the

Fourteenth an&ifteenthAmendments to the Constitution.



Section 5 of the/oting Rights Act requires certainteBesand political subdivisions—
including South Carolina to obtain preclearance oproposedchangesn state or local voting
laws. Preclearance must be obtained from tHeS. Attorney General ofrom a thregudge
court of the U.S. District Coufor the District of Columbia 42 U.S.C. § 1973a). The Section
5 preclearance requirement seeks to ensure that the proposed changes “neither halve] the
purpose nor will have the effect of denying or abridging the right to vote @umicof race or
color” or membership in a language minority groupd. The effects prong of Section 5
examines the effects of a State’s proposed new law on minority voters, paaredmo the
benchmarlof the State’re-existing law.

Pursuant tdhe Voting Rights ActSouh Carolinahere seekgre-clearance of Act R34
South Carolina’s new voter ID lalv.

South Carolina’s prexistingvoter ID law has been in place since8® Thatlaw has
required votergo present one of tke forms of IDat the polling place(i) a Souh Carolina
driver's license, (ii) aSouth CarolinaDMV photo ID card, or (iii) the nofphoto voter
registation card given to all registered voters in South Carolina.

On May 11, 2011the South CarolinaGeneral AssemblpassedAct R54 and Governor
Nikki Haley then signed it into law The stated purpose of the law“is confirm the person
presenting himself to vote is the elector on the poll list.” Act R54, Bh& lawadds three forms of
qualifying photo IDto the list of photo IDs accepted undeesexisting law The full list of

qualifying photo IDshow includes not onlfi) a South Carolina driver’'s licensend(ii) a South

! South Carolina seeks potearance of Sections 4, 5, 7, and 8 of Act R54; the Attorney General
already preclearedhe sections of Act R54 that are independent of the voter ID requirement.
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CarolinaDMV photo ID card,but also(iii) a passport, (iv) a federal military photo IByd (v) a
new freephoto voter regitration card.

UnderSection 4 ofAct R54, new photo voter registration carasay be obtainetbr free
in person from county elections officésThere is at least one elections officeech of South
Carolina’s46 counties. The photo voter registration canthay be obtained by presenting the
citizen’s currentnon-photovoter registration cardOr a citizen who is already registered to vote
may verbally confirm his or her date of birth and the last four digits of his or hel Seciarity
number. Or, consistent with the Help America Vote ABib. L. No. 107252 (2002)(codified
at 42 U.S.C. 88 153015545), acitizen may preserdgny photo ID, utility bill, bank statement,
government check, paycheck, or otlggvernment documerhat showshis or hername ad
address.

Under Section &f Act R54 DMV photo ID cardsmay now be acquiredor free from
county DMV offices. Under prexisting law, hose cards cost $5There is at least one DMV
office in all 46 counties, and more than one DMV office in some of the more populaiedes.
To obtain the free DMV photo ID card, the voter mgstto a DMV office angresentproof of
South Carolina residency, U.S. citizenship, and Social Security number. Such proalfytypic
requiresa voterto present among other thingsither a birth certificate or a passporthe

documents required to obtain a DMV photo ID card are not changed froexipteg law.

2 Act R54 requires that thgualifying photolD be valid and current; prexisting law stated that
must be valid.

Under Act R54, if a voter possesses an acceptable form of photo ID esatithe polling place
without it, the voter mawpf course go home and come back with the photo ID. Ovdter maycast a
provisional ballotat the polling place That provisional ballot will be counted so long as the voter
presents his or her photo ID to the county board of elections before certificatioa election, which
occurson a statutorily set deadline a few days after election dayR54 § 5.

3 To be clear, Act R54 adds a new free photo voter registration card; it does moatelithe non
photo voter registration carGeeAct R54, § 4. Under Section 2 of Act R54, which has already pee
cleared by the Department of Justice, citizens who register to vote wilhgerit be issued a nqoto
voter registration card.



Importantly for our purpose#ct R54 still permits citizasto use theimon-photovoter
registration carsl to vote, as they could under peristing South Carolina law. Act R54
provides that if a voter has “a reasonable impediment that prevents the &latiombtaining
photographic identification,” the votenay complete an affidavit at the polling place attesting to
his or her identity.Act R54 8 5 To confirm the voter’s identityo thenotary(or, in the case of
a notary’s unavailability, to the poll managafo withesseshe affidavit, the voter mayhsw
his or her non-photo voter registration card. The affidavit also must list the vetestarfor not
obtaining a photo ID. Togethernti the affidavit,the voter may cast a provisional ballot, which
the county board “shall find” valid unless it has “grounds to believe the affidavit es"falig.
So long as the voter does notaigout his or her identity die aboutthe reasome or she has not
obtained a photo IDxhe reason that the voter gives must be accdptetie county boardand
the ballot must be counted. As we will explain further below, state and countglsffitaynot
review the reasonableness of thieter's explanation (and, furthermore, may review the
explanation for falsityonly if someone challenges the ballotYherefore, all voters in South
Carolina who previously voted witfor want to vote withthe nonphoto voter registration card
may stilldo so, as long as they state the redkatthey have not obtained a photo 1D.

In order to educate voters and election officials about the new law’s effect®nSe of
Act R54 requires the South Carolina State Election Commission to “establishrassaggvoter
education prograrh Among otherthings the Commission must post information at county
elections offices, tain poll managers and poll workers, coordinate with |cmadl service
organizations, advertise the changes in South Carolina newspapers, and disseramadéanf

through local media outlets. The law also requires “documentation describicigatigesn this

* Relatedly, if a voter does not produce one of the required photo |Deaivoe day because of “a
religious objecthin to being photographed,” the law expressly provides that the voter mawtfiin
affidavit to that effect and cast a provisional ballatt R54 § 5.
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legislation to be disseminated by poll managers and poll workers” on election dajR54 8
7(3). In advance of the elections, t@emmission must also notify each registeveter who
does not currently have a driver’s license or DMV phota#ibd of the law’s effect and of the
availability of free photo IDs.

Section 8 of the Actequiresthe Commission to distribute a list oégisteredvoters
without a driver’s license or DMV photo ID catd third parties upon request. That provisien
despgned to assist outside groups that warletp votersobtainthe necessary IDs and educate

voters about the law.

B. Act R54’s Reasonable Impediment Provision

At first blush, one might have thougBbuth Carbna hadenacted aery strict photolD
law. Much of the initial rhetoric surroundirtge law suggeste@s much. But that rhetorgas
based on a misunderstanding of how the law would wAdt.R54, as it has been authoritatively
construed by South Carolina officialdoes not have the effes that some expected and some
feared. As we haveutlined, Act R54has severalmportant components: It allows three
additionalforms of qualifying photo IDs; it makes it far easier to obtain qualifying phHoso |
than it was under prexisting law andit containsa significant reasonable impedimepriovision
that allows registered votersvith nonphoto voter registration cards to vote without phots, D
so long as they fill ouan affidavit at the polling placand indicatehe reason that they havetno
obtained an R54sted photo ID

Of course,the initial rhetoric surrounding this caseosein part because o& key
unanswered question at the time A€t R54s enactmentnamely, how wouldhe reasonable

impediment provision be interpreted and ecéaP Would it be interpreted restrictively and



force voters- some of whom arpoor andack transportation — téry to obtain new photo IDs?
Or would it be interpreted broadbnd allow voters to continue to vote with their nphoto
voter registratiorcardsso long as they state the reason for not having obtained a photd/eéD
know that &least some South Carolina legislatmtendedthe reasonable impediment provision
to be interpreted broadlgo asto accommodatesoters currently without photo IDs. For
example, Speakeof the HouseRobert Harrell testified that the legislature intendebe
reasonable impediment provisitmbe ®nstrued “very, very broadly.Trial Tr. 64:14415 (Aug.
28, 2012); see alsoTrial Tr. 63:2021 (Aug. 27, 2012)(Senator Campsen) (reasonable
impediment provision “is very broad”). But those directional signals still left ultimate
interpretation to ta relevant administrative agenciaghe South Carolina Government.

As this litigationunfolded theresponsibleSouth Caraha officials determinegdoftenin
real time how they would apply the broadly worded reasonable impediment praviJiao
officials play criticaland complementaryoles inthe interpretation and implementatiar Act
R54: the Attorney General of South Carolina and the Executive Director of the Sawim€&a
State Election CommissionThe Attorney General is the chief legdfioer of the Sate, and the
Executive Director of the State Election Commissibas principal responsibility for
implementing Act R54’s requirements. In 201he Attorney General of South Carolina
officially interpretedthe reasonable impedimeptovision andisted a variety ofsituations that,
as a matter of law, would qualify as a reasonableditpent. And at the close of trial, the South
Carolina Attorney Generalubmittedan additionamemorandum to the Cowatldressingeveral
issuesaboutthe reasonable impediment provisioithe Court also heard testimony fronthe
Executive Directoof the StateElection Commission, Marci AndinoMs. Andino testified that

she followsthe interpretatiorof South Carolina law offered by the Attorney General of South



Carolina. Ms. Andino alsturnishedspecific assurances about htve reasonable impediment
provisionwould be implementedThe evidence shows thabtunty boardsnd election officials
who will be implemating the law on the groundidhereto guidance from the centr&8tate
Election Commission

The Attorney General of South Carolina and Msdino have emphasizedaha driving
principle both athe polling place and in South Carolina state law more genasadying in
favor of the voter. SeeS.C. Responses to the Court’s Questions, Aug. 31, 2012, at 8 (“Ms.
Andino is also correct to resolve conflicting legal requirements in favor of theyo@p. S.C.
Att'y Gen., Aug. 16, 2011, 2011 WL 39181648,*4 (reasonable impediment provision must be
interpreted in light offundamental nature of the right to vote”); Op. S.C. Att'y Gen., Otf. 1
1996, 1996 WL 679459, at *2 (“[W]hen there is any doubt as to how a statute is to be interpreted
and how that interpretation is to be applied in a given instance, it is the policy Gfffices to
construe such doubt in favor of the people’s rightdtev).

Most importantly for present purposdise interpretation of South Carolina lawndered
by theresponsibleSouth Carolina officials has established that R54 will continue topermit
voting byregistered voters whibave the noiphoto voter regisation card so long as the voter
states the reason for not having obtained a photoAB.a result, Act R54vill deny no voters the
ability to voteand have their votes counted if they h#we nonphoto voter registration card that
could be used to vote undare-existingSouth Carolina law.

As the responsibleSouth Carolina officials have confirmed repeatedlyy aeason
asserted by the voten the reasonable impediment affidavit for not having obtained a photo ID
must be accepted and his or herprovisional ballot counted unless the affidavit is “false.”

Thus, the reasonableness of liseedimpediment is to be determined by the individual voter, not



by a poll manager aounty board.The reasonable impediment affidasimply helps to ensure
that voters witon-photo voter registration cards are who they say they are. The purpose of this
provision, by its plain text and as it has been administratively interpreteaot, tis seconehjuess
the reasons that those voters have not yet obtained photo IDs. So tbagesason givehy the
voteris not a lie, a individualvoter may express any onetbe manyconceivablaeasons why
he or she has not obtained a photo ID.

As the South Carolina Attorney Genedatermineda voter may asseffor examplethat
he or she lacka birth certificatepr has adisability, or does not have car. (The exampleof
voters who don’t have earis especially important because one of the main concemsg the
legislative debates was whethatizenswithout cars would be required to obtain photo IDs.
They are not.) So te@ voter may assert any thife myriad other reasons for not procurorge
of the requiredphoto IDs, such asl had to work, | was unemployed and looking for wdrk,
didn’t have transportatioto the county office] didn’t have enough money to make the ttip,
was taking care of my childrehwas helpingmy family, | was busy with my charitable work,
and so on.Any reasornthat the votesubjectivelydeems reasonable will suffice, so long as it is
not false® If the affidavit is challengedbefore the county boardhe county board may not

secondguess theeasonablenessf the asserted reason, only fitathfulness As the Attorney

® Althoughcounty boards generally cannot secguess whether the reason given was a “reasonable
impediment” that prevented the voter from obtaining a photst®ements simply denigrating the law
such as, “I don'want td or “I hate this law”— need not be accepted. Nor need nonsensical statements
such as, tdborrowan absurd example given at trial, “The moon is made of green ¢lsedsdidn’t get a
photo ID.” The ability of county boards to police the outermost boundaries of the expeeasonable
impediment provision in thisommonsensavay does not affect ougvaluation of Act R54. As the
Florida threejudge court digdwe assess the “reasonable” voter, not a voter who seeks to flout the law.
Florida v. United State2012 WL 3538298, at *@D.D.C. 2012) That saida county board’s ability to
police the outskirts of the reasonable impediment provisimy not be used as @retext for
impermissible disenfranchisement for backing away from the expansive understanding of the
reasonable impediment provision articulated byrgeponsibleéSouth Carolina officls andadoptedin
this opinion.
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Generalof South Carolina put it, “unless there is reason to believe the affidavit contains
falsehoods, the vote will ultimately be deemed vali@p. S.C. Att'y Gen., Aug. 16, 2011, 2011
WL 3918168, at *4.

Thatextremelybroad interpretation of the reasonable impediment provisibrmake it
far easierthan some might havexpected ofearedfor South Carolina voteraith a non-photo
voter registration car¢andwithout photo 1D to voteas they could under pexisting law Yet
the Department of Justice atieeintervenos haveoddly resisted thagxpansivanterpretationof
Act R54 They have insisted that the broad interpretation of the reasonable impediment
provision advancedby the South Carolina Attorney General asiate Election Commission
conravenes the statutory language. Buerpreting the lavas theresponsibleSouth Carolina
officials havedone —to allow the voter’ssubjective interpreteon of reasonable impediment to
control — isperfectly consistent witthe text ofAct R54 Recall that nderAct R54 a voter may
cast a provisional ballot if he or shas“a reasonable impediment that prevents the elector from
obtaining photographic identification.” Act R54 85 The county board must find that
providonal ballot valid “unless the board has grounds to believe the affidatalsis” Id.
(emphasis added). Thus, the plain text of Act R54 provides for cboatyl review only of the
affidavit’s factualfalsity, not of the listed impedimenti®asonabénesor unreasonablenessit
is a sound reading @fct R54—indeed, itcould well bethe best readingf the statutory textto
leave the determinationf reasonableness up to the voteMoreover, we of course owe
substantial deferende a State’s interpretation sfate law. Cf. Mullaney v. Wilbuy 421 U.S.
684, 69091 (1975). We thusaccept andadopt as a condition of prelearancethe expansive
interpretationoffered bythe SouthCarolina Attorney General and the South CamlState

Election Commission And as we will explainthat understanding is central to our resolution of
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the case.Cf. Florida v. United State2012 WL 3538298, at *37 (D.D.C. 201¢Accordingly,

our grant of preclearance to the inteounty mover changes is based on our express
understanding that Florida will follow its laws as written and will abide by the repesONs it

has made to this court.”) (citations omitted).

What this means is thakegisteed voterswho could voteunder preexisting South
Carolina lawwith a nonphoto voter registration card and whohave not securedne of the
qualifying photo IDs— will still be able to vote witthe exact sameron{photo voter registration
card The onlyadditional requirement isthat those voterswill haveto fill out an affidavit
attesting to their identity anstating the reason for not having obtained a photcafid,casta
provisional ballot.

The Department of Justice and intervenors contend that Act RB#lavit requirement
may negate the efficacy of the reasonable impediment provisidie. disagree. Act R54
provides that voters whest a reasonable impediment must be permitted to vote if they complete
the affidavit. SeeAct R54 § 5. Another provision of South Carolina law directs that affidavits
be notarized. SeeS.C. Responséo U.S. Request for Admission No. 19As this affidavit
requirement will be implementedpwever, it will not burden the right to vote.

To witness e affidavis, notarie will be at the polling places. dtaries may not charge
the voter, anchotarieswill not be able to require photo ID in order to notarize the affidavit
(which otherwise would render the provision a circular absurdity). South Qarelection
officials havedeterminedthata current nosphoto voter registration candill suffice to assure
notaries of the voter’'s identity SeeS.C. Code § 2@8-40 (notary must obtain “satisfactory

evidence” of identityf. Notaries may not impose any requirement not permitted under federal

® It is possible that a notary would not even require thepimmio voter registration card to prove
identity and would just rely on the notaryjgersonal knowledge oon theverification of a credible
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law or do anything more than confirm identity. The notary may ensure, for exaimgie¢he
voter's nonphoto voter registration card or other ID matches the voter's name. But as we
interpret South Carolina law, including its voting lawstaries are not permitted to screen voters
based on the notaries’ evaluations of voter capacity.

To implement the lawSouth Carolina may recruit notarieswork at the polls, anat
may encourage flomanagers to become notaries. Moreoifeg notary is not avaitde at a
certain polling placethe South Carolina Attorney General fdeterminedthat poll managers
may witness reasonablenpediment affidavits, and county election boards will be tiekdo
count the accompanying provisional ballot8Ve accept andequire as a condition of pre
clearancethe South CarolinaAttorney General’'s reconciliation of competing South Carolina
statutory provisions anthe resulting interpretation oAct R54 as not requiring notaries to

witness the affidavitsf a notary is unavailable.

II. Analysis

A. Analysis Under the Effects Test of Section 5 of the Voting Rights Act

The legal questiobefore the Couris whether Act R54 as so interpretgatisfies Section
5 of the Voting Rights Act. South Carolina has the burden of showindth&54“neither has
the purpose nor will have the effect of denying or abridging the right toovogecount of race
or color” 42 U.S.C. 81973c(a). Becausthe law’s effect will also inform our analysis of
legislative purpose, we begin by assessing whetlseiR54 will have a discriminatory effect.
To satisfy the effects promgf Section 5 of the Voting Rights Act of 1965, South Carolina must

demonstrate thamplementation oAct R54 will not “lead to a retrogression in the position of

witness. SeeS.C. Ndary Public Reference Manual 3 (2012). What's important for present purposes is
that the nofphoto voter registration caiid sufficientto establish identity andote, asit wasunder pre
existing South Carolina law.
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racial minorities with respect to theaffective exercise of the electoral franchiseBeer v.
United States 425 U.S. 130, 141 (1976). Under Section the new law must no
disproportionatelyand materially burderacial minorites as compared to the benchmark of the
State’spre-existing law.

In practice the expansiveeasonable impediment provision in Act Rbéans thaevery
South Carolina citizen who halse nonphoto \oter registration ard that could be usednder
pre-existing South Carolina lamaystill use that card to vote. Thaitcourseincludes all of the
intervenor South Carolina citizens:or example,intervenorDelores Freelomoes not currently
possess any of the photo IDsted in Act R54 that are now available But like all South
Carolina voters, she cammteunder Act R54 at her usual polling place with her-pbnto voter
registration cardndcite any oneof the multiple reasonsvhy shehas not obtained qualifying
photo ID thatshe does not have an accurate birth certifitatgshe does not own a car, thiat
shehas experienced health problems that have prevented her from trav@lirgle could cite
any other rasonshe subjectively feels is reasonable, vatty potential review by theounty
board only for the factual accuracy of her affidgamnd even thaimited review occurs only if
someone challengdser affidavit). Put simply, under Act R54, Ms. Freelon does not need to
obtain ay R54listedphoto ID to continue to vote in South Carolina elections.

Moreover,as compared to prexisting South Carolina law, Act R®kpandghe list of
photo IDs that will qualifyfor voting. In addition to the driver's knses and DM\photo ID
cards accepted under peristing law, the new law adds military IDs, passports, and new free
photo voterregistration cards to the list of permissible IDs.

On top of that, the new law makes it far easier to obtain a phadtwalDitwas under pre

existing law The lawcreateghe new free photwoterregistration card.The law also provides
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for free DMV photo ID cards. The free phototer registratiorcard may be obtained at each
countys electiors office. And the DMVphoto ID card maynow be acquiredor free at each
countys DMV office. The availability of thee cards makes fiéir easier for registeredotersto
obtain aqualifying photolD than it was under prexisting South Carolina law

In addition Act R54 requires the State to undertake various outreach and educational
measures to encourage and make it easier for voters without alste84photo ID to obtain
one. The State Election Commission will advertise lng’s changesind the availability of free
photo IDs To do so, the Commission will ug#s website and other social media platforms,
newspapers of general circulation, dadal media outlets. The Commissiwaill also provide
individual notice to every registeraater without a South Carolinadriver’s licerse or DMV
photo IDcard And it will make a list othe registered votergithout suchDMV -issued photo
IDs available toother organizationsso asto encouragehose organization® engage in their
own mobilizationefforts.

UnderAct R54as it has beeimterpretedwe do noffind any discriminatory retrogressive
effect onracial minoritiesunderSection 5 of the Voting Rights ActA state voting law has a
discriminatory retrogressive effect if the law disproportionagéelgt materiallypurdens minority
voters when measured against thegxisting state law.SeeFlorida v. United States2012 WL
3538298, at *9 (D.D.C. 201Z)In brief, we conclude that a change that alters the procedures or
circumstances governing voting and voter registration will result in retsgres: (1) the
individuals who will be affected by the change are disproportionately likebhe members af
protected minority group; and (2) the change imposes a burden material eredugtvilthlikely
cause some reasonable minority voters not to exercise the franchigx&dy v. Holder2012

WL 3743676, at *13 (D.D.C. 2012) (“Texas can prove that SBadKs retrogressive effect even
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if a disproportionate number of minority voters in the state currently lack pibotBut to do so,
Texas must prove that these waoblel voters could easily obtain SB-@dalifying ID without
cost or major inconvenience.”).

Here, dout $% of South Carolinaegisteredvoterspossess one of tHie54isted photo
IDs. But the evidence reveadn undisputed racial disparity of at least several percentage:points
About 96% of whites andbout 9294% of AfricarAmericanscurrenly have one of th&54-
listed photo IDs. That racial disparity, combined with thedens oftime and cost of
transportationnherent inobtaining a new photo ID cardjight have posed problemfor South
Carolina’s law under thetrict effects testof Section 5 of the Voting Rights Aatbsent the
reasonable impediment provision.

But even though the South Carolina lav@bsent the reasonable impediment provision
may have run into problems under Section 5,stlveeping rasonable impediment provision in
Act R54eliminatesany disproportionateffector material burden that South Carolinatter ID
law otherwise might have caused. To repeatler preexisting law citizens could votevithout
a photo ID only if they showetheir nonphoto voterregistrationcard Under Act R54all
citizensmay stillvote withthatnonphoto voter registratiooard so long as they state the reason
for not having obtained a photo ID. In addition, thew law both increases the number of
qualifying photo IDs andnakes it fareasier to obtain a photo IDrhereforeas so designedct
R54 will not materially burden voters and will not havdiscriminatoryretrogressive effeatn

minority groupsas compared to prexisting South Carolina law

" South Carolina has represented that, as required by Act R54, it will notifys\afieut the law.
This will include notice that voters with ngunoto voter registration cards may continue to vote without
photo ID so long as, at the polling place, theggnsan affidavithat attests to identitgnd list the reason
they have not obtained a photo ID.
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To ensure that the reasonable impediment provision operates as intended ,dlseréhe
gueston of how the voter who wishes to vote with a 4pboto voter registration card will
inform poll workers of thevoter’'s reason for not obtaining photo ID. The text of Act R54
simply requires a voter to “list the impediment” that prevented him or her froomoigt@photo
ID. Act R54 § 5. State Election Commission officials hawerked on a draft form that voters
would completeat the pding places;the draft brm hasboxes that can be checked dedves
two blank lines fowoters with norphoto voter registration cards explainthe reason that they
have not obtained a photo ID. At the same time, South Carolina has repeatedly informed the
Court that the purse of Act R54s to make surghat the voter is who he or she says, and not to
improperly deter voters with ngphoto voter registration cards from voting. haer to achieve
South Carolina’stated purposes and to ensure thatrd¢lasonable impedimeptocess does not
disproportionatelyand materially burdeminority voters in violation of the Voting Rights Act,
South Carolina agrees that the process of filling out the foustnot become a trap for the
unwary, or a tool for intimidation or disenfranchisement of qualified voters. fbneye
consistent with théaundry list ofreasons that South Carolina has told the Court will qualify as a
reasonable impediment, the form at a mininmosthave separate boxes that a voter may check
for “religious objecton”; “lack of transportation”; “disability or illness”; “lack of birth
certificate”; “work schedule”; “family responsibilities”; and “other reasoralvhpediment.”
The form will requirea further briefwritten explanation from the votenly if he or shechecks
the “other reasonable impedimeritbx on the form. So implemented, the procesistihg the
reason andilling out the form will not constitute a material burden for purposes of the Voting
Rights Act. We base our decisidwday on that understanding of how the law will be

implemented

® Throughout the proceedings, South Carolina has repeatedly emphasized tuthéha it will
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The reasonable impediment provisidinus operates similarl{o a requirement that the
voter without photo ID simplysign anaffidavit stating that the voter is who he or she says.
That's noteworthy, because the gaetment of Justicdhas concluded that requiring such
affidavits does not pose a material burden on the right to vote for Sectioncteamance
purposes. Seeletter from T. Christian Herren, Jr., Chief, Voting Section of Civil Rights
Division of U.S. Department of Justice, to J. Gerald Hebert and Stephen B. Pergphgd(S
2012) preclearingNew Hampshire’'s voter ID laywvhich requires an affidavirom voters
without photo ID$. Indeed someopponentf strict photo voter ID laws have proposed such
affidavits as an alternative #drict photo voter IDrequirements SeeAmerica Votes Act, H.R.
6419, 112th Cong. (2012prioposeddill permitting eligible voters to sign an affidavit if they do
not have a stateequiredID). It turns out that, as authoritatively interpreted, South Carolina’s
reasonable impediment provisigtrongly resembles the kind of affidaviequirementhat the
Department of Justice has agreed would not materially burden the right to vote.

It is true thatcitizens who vote with norphoto voterregistration cards will cast
provisional ballots, not regular ballots. But the wiptbvisional” is a bit of a misnomer in this
instance These ballots must be counted avill be counted, at leastolong as the voter does
not lie when he or she fills out and signs the reasonable impediment affidavit. Counting the
reasonable impediment ballots will not differ in substance from the counting oiteddmallots.
When the provisional ballot process ages in this way,asting a provisional ballot instead of a
regular ballot does not burden the right to vddee Florida2012 WL 3538298, at *33-38.

It is also true that, & the polling place, the process of filling out theasonable

impedimentaffidavit and casting the provisional ballot miake a few minutesore than the

implement the reasonable impediment process in a way that alleviates nhatetéals, as determined by
the Court. As described here, the process of completing the form at ihg ptake will not constitute a
material burden.
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regular ballot. On the other hand, in some situatibisgorovisional ballot processight takea
few minuteslessthan the regular ballpif there ardong lines for theregularvoting machines
and if the polling place uses additional lines for provisional ballots. In any event, thnede
precise circumstances of this law and this case, speculation about a few miongtes fess at
polling places depending on respeetivnesfor regular ballots and provisional ballots does not
rise to thelevel of amaterial burden thatould render the entire law impermissible under the
Voting Rights Act— as our fellow thregqudge courts in this District have recently concluded
similar circumstancesSeeTexas 2012 WL 3743676, at *1(some voter ID laws impose only
‘minor inconvenience’ and present little threat to the ‘effective exercisehefetectoral
franchise’— and would thus be easily precleared under sectiagnsbg aso Florida, 2012 WL
3538298, at *35.

In addition, a votewho showsa norphoto voter registration caaghdcasts a provisional
ballot isnot required to attenthe canvassing at the county office when the provisional ballots
are counted Because theeasonable impediment ball® presumedvalid and becauseng
challenger carontesta completedffidavit based onlyn falsity, it would benearly impossible
for a county board to rejesticha provisional balloas falsewithout first seeking to notifyand
hear from the voter. So long as the reasonable impedagiffeddvit is properlycompleted and
actuallylists a reason for not obtaining a photo ID, the affid@anerally“will be deemed to
speakfor itself’ and the ballot must be counted. Op. A€y Gen., Aug.16, 2011, 2011 WL

3918168at*4.°

° As dictated by the text of Section 5 of Act R54, the South Carolina Attornegr@eaided an
obvious caveat: “Of course, this conclusion assumes there is no basis for a challenge tot thndral
than the voter did not present a Photo ID at the polls.” Op. S.C. Att'y Gen., Aug. 16, 2011, 2011 WL
3918168, at *4.
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Our overall assessment ahis provisional ballot procesas amelioratives strongly
buttressed bythe Supreme Court’'svaluationof provisional ballots inCrawford v. Marion
County Election Board There,the Court stated that angurdencreated byindiana’s photo 1D
requirement was, “of course, mitigated by the fact that, if eligible, votattsout photo
identification may cast provisional ballots that will ultimately be counteZkdwford v. Marion
County Election Board553 U.S. 181, 1992008) (binding opinion of Stevens, ;Jsee also
Texas 2012 WL 3743676, at *33 (listing provisional ballots for indigent persons as one of the
ameliorativeamendmers “that could have made this a far closase”). In other words, the
Supreme Court characterized provisional ballotsuagg problemsand alleviating burdens, not
as creatingroblems and imposing burdens.

Congress hasimilarly viewed provisional ballots as ameliorativen the Help America
Vote Act of 2002,known as HAVA,Congress mandated thaafsestablisha provisional ballot
process for certaimoters such as those who have recently mowedvho forget to bring their
staterequired IDs to the polling placeSee42 U.S.C. 815484a). As in Act R54, he HAVA
provisional ballotprocessentails both casting a provisional ballot and executing a written
affirmation before an election official at the polling plac&d. And like Act R54, HAVA
requiresthat, if found eligible, voters’ ballots “shall be countedd? So Congressas well as the
Supreme Courthas viewed provisional ballots of this kied a legitimate way for citizens to
vote andhave their votesounted.

In addition to Supreme Court and Congressional appréhvallandmark Cater-Baker
Reportissued in 200%lso expressed a similar view of provisional ballgiscommission led by
former Presidentlimmy Carter and SecretaryamesBaker issued a reporthat described

provisional lallots as “a crucial safety retin the current electoral system.BUILDING
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CONFIDENCE INU.S. ELECTIONS. REPORT OF THECOMMISSION ON FEDERAL ELECTION REFORM,
16 (2005). In itproposedeforms,the CarterBaker Reportecommended that votegenerally
be required to present photo I order to vote. But the Repomaintained a role for
provisional ballots, suggesting thatovisional ballotsbe made availablér those voters who
fail to bring a photo ID to the polls. Those provisional ballots would be counted so long as the
voter’s signature was verified (for the first two federal electiafter implementationor the
voterwentto the appropriate election offieeith the required IDwithin 48 hours (forall future
elections). This Report, toosupportsSouth Carolina’s use of prsional ballotsfor voters who
have only their non-photo voter registration cards.

In sum, we conclude that Act R54ith its expansive reasonable impediment provision,
will not have a discriminatory retrogressive effentracial minoritiesn violation of Section 5 of

the Voting Rights Act.

B. Analysis Under the Purpose Test of Section 5 of the Voting Rights Act

South Carolinaalso must demonstratghat Act R54 was not passed fofany
discriminatory purpose.” 42 U.S.C. § 1973c(c).

In evaluatinglegislative purpose, the Supreme Court has instructed that “courts should
look td’ the “decision inArlington Heightdor guidance.” Reno v. Bossier Parish School Board
520 U.S. 471, 488 (1997 UnderArlington Heights “an important starting pointb the Section
5 purpose inquirys the analysisve conducted abovef whether the voting change bears more
heavily on minorities-that is,whether the law has discriminatory retrogressive effects uhder
effects prongf Section 5. Arlington Heights v. Metropolitan Housing Development Co429

U.S. 252, 266 (1977). Other potential sources of evidence of purpose include the historical
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background of the legislative decision, the specific sequence of events leadinchedae’s
passage, departures fraime normal legislative procedyrand legislative historyespecially
contemporaneous statements by legislatoid. at 26768. In order to rise to the level of
discriminatory purposehe legislaturenust have'selected or reaffirmed a particular course of
action at least in part ‘because of,” not merely ‘in spite of,’ its adverse €ff@eta minority
group. Personnel Administrator of Massachusetts v. Feefd® U.S. 256, 279 (1979).

As an initial matterthe stated purpose of Act R54's voter ID provisi@i$o confirm the
person presenting himself to vote is the elector on the poll list.” Act R54, Sobith Carolina
legislators haveconsistentlyassertedhat Act R54 will therebydeter voter fraud andnhance
public confidence in the electoral systeifhose are the same purposes that have justified South
Carolina’spre-existing voter ID law, which has been in place sincé889 And the Supreme
Court has specifically recognized the legitimacy of thosggses: In upholding Indiana’s
strictervoter ID law, the Supreme Cougtatedthat there “is no question about the legitimacy or
importance” of thenterest in deterring voter frawhd that there is fidependent significance” in
enhancing public confehce in the electoral systemCrawford v. Marion County Election
Board 553 U.S. 181, 1967 (2008) binding opinionof Stevens, J, see also idat 196 (“While
the most effective method of preventing election fraud may well be debatabfepthvesty ¢
doing so is perfectly clear.”)l. at204 (those motive&are both neutral and sufficiently strong”).
Notably, the SupremeCourt deemedhose interests valid despite the fact that the “record
contain[ed no evidence of any such fraud actually occurring in Indiana at any time in its
history.” 1d. at 194;see alsdl'exas 2012 WL 3743676, at *1¢[W]e reject the argument, urged
by the United States at trial, that the absence of documented voter fraudas Serehow

suggests that Texas’s interests in protecting its ballot box and safeguantiengconfidence
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were ‘pretext.” A state interest that is unquestionably legitimate for Indianghout any
concrete evidence of a problemis unguestionably legmate for Texas as well.. Florida,

2012 WL 3538298, at *4%'the fact that a state has acted proactively to close a loophole in its
election laws . . . does nby itselfraise an inference of discriminatory intent”).

The Supreme Court'affirmation of the generallegitimacy of the purposkehinda voter
ID law is consistent with the factdh many $ates- particularlyin the wake othe votingsystem
problems exposed during the 2000 electiensave enactedtrongervoter ID laws among
various othe recentchanges to voting laws. So too, th@05 bipartisan CarteBaker Report
alsoforcefully recommended photo voter ID laws.

As the Supreme Court concludedh respecto Indiana and as a recent thjaedgecourt
in this District found with respectto Texas we concludethat South Carolina’goals of
preventing voter fraud andcreasing electoratonfiderce are legitimate; those interestannot
be deemed pretextual merely because of an absence of recorded incidempersbrnvoter
fraudin South Carolina.

Act R54 pursues those goals by requiriither (i) a qualifying photo ID or(ii) a
reasonable impediment affida¥iom voters who continue to vote with th@onphoto voter
registrationcards. By allowing voters with notphoto voter registration cards to continue to vote
without photo IDs, South Carolingpecifically soughtto alleviatethe burden on voters who
might not have obtained onef the qualifyingphoto IDs. At the same timeby requiringan
affidavit, South Carolina sought to enhance the solemnity of the process by which vdtersg wit
photo IDs confirm their identities.See, e.g.Trial Tr. 85:1718 (Aug. 27, 2012) (Senator
Campsen) dffidavits “give some sense of gravity or certainty to the statement that is being

made”).
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When they debated and enacted Act R®uth Caroling legislatorsand Governor no
doubt knew, given the data obtained from thwte Election Commission, that photo ID
possssion rates varied by rage South Carolina.UnderFeeney legislators’ knowledge of the
law’s potential disproportionate impadbesnot aloneequate todiscriminatory purpose.See
Feeney 442 U.S. at 279. But unddurlington Heights ongoing legislave actionwith the
knowledgeof such an impact might be some evidencdistriminatory purposedepending on
the other facts and circumstanc&ee Arlington Heightgl29 U.S. at 266Here we do noheed
to thread thatinalytical needléecausgcritically, South Carolina legislatodid not just plow
ahead in th face of the data showing a racial gap. Presented with that data, South Carolina
legislators did noforce everyone tabtaina photo ID in order to vet Instead South Carolina
legislators— led by Republican Senataand now Lieutenant Governdlenn McConnelland
Democratic Senat John Land, whoaccording to the evidenceare weltrespectedin the
Assemblyby African-American legislators and white legislatoRepublicas and Democrat —
made severaimportantchanges to the bill Among those changes was the additionthef
sweeping reasonable impedimenbysion, which as interpreted by the resmible South
Carolina officialsensurs that all voters ofall races with nonphoto voter egistration cards
continue to have access to the polling place to the same degree they did wedesting law*°
The legislatoralso permittedhreenewforms of qualifying photo ID®&n top of the twalready
permitted under prexisting law And thelegislatorsmade it easier to obtain a qualifying photo
ID: They created a new free photo voter registration card made DMV photo ID cards
available for free And the legislatoramandated a variety of education and outreach eftorts

inform voters, poll managers, and county officials about the law's effedisose many

9 south Carolinalegislaors drafted the reasonable impediment provision in order to alleviate
burdens on voters without photo IDs. South Carolina did not model the reasomadadiément provision
on any othefState’slaw.
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provisionssignificantlyundermine any suggestion that Act R54 was enacted for a discriminatory
purpose.

In response,he Department of Justice aride intervenorgoint to Act R54s proximity
to the election of the country’s firgafrican-American President, a Republican legislature’s
refusal toaccedeto some of theDemocraticlegislators’ amendments, and thid's sometimes
rancorous legislative history. Butdse pieces of circumstantial evidence, even in the aggregate,
do notovercomehe central factthat we have described, which convincingly show that Act R54
was not enacted for a discriminatory purpose. When, as here, a lawineuvdi@ and does not
have a discriminatorgffect, it is obviously difficult for a challenger to the law to show that it
was enacted for a discriminatory purpose. A legislature that intendeddbasdiscriminatory
voting law typically would enact either: (i) a rabased law or (i) a raeeeutal law with
racially discriminatory effects. There is neither haevlat is more, there is a lot of evidence,
including in the text of the final lawthat reflects legislators’ efforts to avoid discriminatory
retrogressive effectsn AfricanAmerican voters

To be sure, we are troubled bye piece of evidenda the recordan email exchange
between &outh Carolina constituent and odeuse membein which the constituent referred
disparagingly to AfricatAmerican votersvho do not havehoto IDs The constituent'®malil
demonstratesomethingve know and do ndorget: Racialinsensitivity,racial biasand indeed
outright racismare stillproblems throughouhe United Stateasof 2012. We sedhatreality on
an all-toofrequent basis. See, a@. Tweets Put Focus on Racism, Hockey and Bosi&@A
TobpAY, April 27, 2012(describing outburst of racist online commeatter AfricanAmerican
hockey player from opposing team scored winning )godlhe long march for equality for

African-Americans is not finishedBut the views of one constituent — and degislator’s failure
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to immediatelydenounce tbse views in his responsive emai$ he later testified he should have
done —do not speak for the two Houses of the South Carolina Legislature, or the South Carolina
Governor.

Of course we don’t know what we don’t know about the true motivations of every
legislator. But on the record before us, which is quite extensiteat one email doesnot
overcome key pointsthat under Supreme Court precedent, must infpnoper evaluation of
overall legislative purposm this context, including tha#ct R54 is a facially neutral law and
has no discriminatoryetrogressive effectsAct R54 was passed for stated nondiscriminatory
purposes that have been declarelidvlay the Supreme Courfict R54 creates new forms of
qualifying free photo IDs and makes it far easier to obtain a qualifying pBotban it was
under preexisting law;Act R54 requires a varietgf outreach and educational efforts to help
voters olain the requisite IDs; andct R54 contains the expansive reasonable impediment
provision that was intentionally designedraieve any potentiallyproblematic aspects of Act
R54 and allows voters with non-photo voter registration cards to vote as they could before.

Based on the entire record and the text of Act,RE4cannot concludinatAct R54was

enacted foaracially discriminatory purpose.

C. Comparison to Other States’ Laws

Our conclusion that Act R54 lacks discriminatoegrogressive effect or discriminatory
purpose finddurther support when we compat®outh Carolina’s law to some othexcently
analyzedvoter ID laws, such as those in Indiana, Georgia, New HampshireTea@$. The

Indiana, Georgia, and New Hampshire laws have passed legal mustersTawalas not As
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we will explain, f those laws were to be placed on a spectofirstringency, South Carolina’s
clearly would fallon the lesstringentend.

Like SouthCarolina, many States have enacted voter ID laws for the stated purposes of
deterring voter fraud and enhancing citizens’ confidence in elections. In tatae, $iowever,
minorities disproportionately lack photo IDs. That racial gap ena@serbatectoncerns about
voter ID laws— in particular, about théurden of obtaining a photo ID and, correspondingly,
about denying voters without photo IDs the ability to vote. To address those and other ¢concerns
some States have adopted ameliorative provisions in their voter ID laws. Two broadfkinds
ameliorative provisions can reduce the burden on voters who do not possess a qudiong
ID. First, the law can make photo IB=adily accessible to votersfor example by eliminating
fees for such IDsby expanding thekinds of underlying documentatiothat may be usetb
obtain the IDs, or by making the IDs available at convenient locations. Secondytbana
createsome method by which voters without photo IDs can continue to vote on election day
typically with an affidavit of some kind.

With its new free photo voter registration card and its broad reasonable impedime
provision South Carolina’s law includdsoth kinds of ameliorative provisionsAmong other
things, Act R54 contains both (i) a free photo ID provision that allows voters to cataee
photo ID, with minimal documentatignin each county, and (ii) an expansive reasonable
impediment exception that allows voters without qualifying photo IDs to still vétmong
recently precleared or federal cougtpproved voter ID laws, South Carolinésv stands outor
having tackledthe lack of photo ID possession both ways It is not an overstatement to
describeSouth Carolina’s Act R54 as significantly more friendly to vomrgently without

gualifying photo IDsthan the voter ID laws in Indiana, Georgia, New Hampshire, and Texas.
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First, consider Indianaln Crawford, the Supreme Coutpheld Indiana’s/oter ID law
against aconstitutionalchallenge. SeeCrawford v. Marion County Election Bogr&é53 U.S.

181 (2008). Although Indiana is not a covered jurisdiction under Section 5 of the Voting Rights
Act, thatsoleSupreme Court decision on voter ID lasesnains instructie. Indianghadneither

kind of ameliorative provisiothat South Carolina hadJnlike South Carolinalndiana required

many citizens seekingphoto IDs to present a birth certificateand there generally is a fee to
obtain a birth certificate (between $3 and $ithdiana) Seed. at 198 n.17 (binding opinion of
Stevens, J.). Moreover, unlike South Carolina, Indiana did not have anything close to the
expansive reasonable impediment provision contained in South Carolina’s Act IR&idna
voters without photo IDs could vote a provisional ballot only if they were indigent, éven
then,those ballots wereounted only if those who claimed indigence madeparate trigo the
county seat within 10 days after the electi@ee idat 186, 199.

To be sureCrawford was not a Section 5 prtearance ca& But in the Section 5
context, the Departmenbf Justice has preleared two States’ laws Georgia’'s and New
Hampshire’s— that include only one of the twkinds of ameliorative provisions that South
Carolinds law contains.

Take Georgia. Put simply, Georgia’s voter ID law does not permit voters who lack
gualifying photo IDsto voteat the polling place There is no affidavit or reasonable impediment
provision of the kind there is in South Carolina. In Georgia, if you don’t have a qualifying photo
ID at the polling place, you cannot vote. Georgia’s law is, for that reason, cagtlfi more
stringent than South Carolina’s law.Georgia’'s law wasnonethelesspre-cleared by the

Department of Justice, upheld by the Eleventh Circuit against constautiballenge, and
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recently cited by another thr@@dge courtin this Districtas having been praeared “probably
for good reason.’Texas 2012 WL 3743676, at *32

Next, consider New Hampshire. During the course of this litigahlmwy Hampshire’s
voter ID law was precleared by the Department of Justice. Like South Carohewy
Hampshireallows voters withoutualifying photo IDs to vote New Hampshirevoterswho do
not have photo IDs must sign affidavit attesting to their identity. N.H. Revit&b Ann.
§ 659:13"% Unlike in South Carolindhowever,New Hampshirestate officials areequired to do
a follow-up inquiry after election day faveryvote who votes without a photo IDAnd unlike
South Carolina, New Hampshire does not mike photo IDs readily available. ndler New
Hampshirelaw, a state photdD card costs $10unless the voter first obtains a voucher
exempting him or her from the fedd. § 260:21(V). In South Carolina, by contrast, the new
photo voter registration cardfize.

Finally, there is Texas. ThEexas voter ID law was recently denied-plearance by
threejudge court in this District. The Texas lapparently would have bedme moststringent
in the Nation See Texg2012 WL 3743676, at *33 (“The StateTeexas enacted a voter ID law
that— at least to our knowledgeis the most stringent in the country.”). Unlike South Carolina,
Texasrequiredmanycitizens seeking IDs to present a birth certificagnd there generally is a
fee to obtai a birth ceificate ($22 inTexas) Id. at *1-2. Moreover, mlike South Carolina,

Texashas many counties that laakplacefor voters to obtain qualifyinghotolDs, meaning that

™ In trying to deal with thefact that Georgia’'s law isnore stringent than South Carolina’s, the
Department of Justice hasinted outthat Georgia allows a variety of forms of ID to qualify for voting.
That'’s true bubeside the point for the precise issue beforeWhat matters fotheseanalytical purposs
are the people whaon't have a qualifying photo ID. The number of people without qualifying pisto
in Georgia is significant, andhen Georgia’s law was enacted, there was a racial gap in voters without
qualifying IDs. Yet in Georgia thosewithout qualifying photo IDswere not permitted twote at the
polling place. In South Carolina, they can.

2T0 be sure, in New Hampshire the voter does not need tk ehleox identifying the reasavhy
he or she has not obtained a photo ID, nor is the affidatarized.
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those voters would have to travel to other counties to getldnat*16. And,most importantly,
unlike South Carolina, Texadid not have any kind of reasonable impediment or affidavit
provision to accommodate those voters who had not obtained a photo ID and wanted to vote.

In short, thelndianaand Texas lavg contained neithekind of ameliorative provision that
the South Carolina law contains. And the Georgia and New Hampshire laws contained only one
of the two kinds of ameliorative provisions that the South Carolina law contAsms relative
matter South Carolina’s law imposdess of a burden voters currently without qualifying
photo IDsthan the laws of Indian&eorgia, New Hampshire, or Texas

In addition tocomparing South Carolina to th® other States’ laws is illuminating to
measureSouth Carolina’s lavagainstthe proposed voter ID reforms in the CaiBatker Report
issued by President Carter and Secretary Bak&he comprehensiveCarterBaker Report
recommended thatt&es adopiphoto voter ID laws and proposedless accommodation for
voters without photo ID¢han South Carolina’s Act R5drovides TheCarterBakerapproach
would make free photo IDs available, but, unlike South Caralineguld requiremany citizens
to show a birth certificatan order to obtain an ID. Under ti@arterBakerapproachmoreover,
voters without photo IDs would have an unqualified right to vote by provisional ballot for only
the first two elections after implementation; after thdyever,provisional ballots would be
counted only if the voteraere to make a separate ttpthe appropriate election office within
48 hours with a valid photo ID.

In sum,our comparison ofouth Carolina’s Act R54 to some other Stategér ID laws
— as well asto the CarteBaker Report’s proposed voter ID reformsstronglybuttresses the
corclusion that South Carolina’s law has neither a discriminatory effect nor @ndrstory

purpose. South Carolina’s new voter ID law is significantly more friendly to voteithowt
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qualifying photo IDs han several other contemporatgte lawsthat have passed legal muster
As a matter of precedent, the decisiapsolding those othestate laws while not binding on us,
support our conclusion here that South Carolina’s law does not have a discriminatory
retrogressive effect. Moreover, the fact thauth Carolina has gone to greater lengths than
those other Statet® alleviate the burdens of voter ID Igwshile not dispositivetends to
support the conclusion that South Carolina did not act with a discriminatory purpose.
*

Based on the above awsis of the purpose and effect of Act RB%& conclude that Act
R54 “neither has the purpose nor will have the effect of denying or abridging the righg tanvot
account of race or coloffor future elections beginningith any electionsn 2013. 42 U.S.C.
8§1973c(a). Thereforaye preclear Act R54 forfuture elections beginningvith any electionsn

2013.

[l . The 2012 Elections

Although we preclear Act R54 for future elections, there remains the question of the
2012 elections. Those elections occurjust underfour weeks. In short, the Coudannot
conclude thalAct R54 canbe properlyimplemented in time for the 2012 electsonTherefore,
the Court does nqire-clearthe relevant provisions of Act R54 (Sections 4, 5, 7, and 8) for the
2012 elections.

We have emphasized the importance of the reasonable impediment provisoom to
analysis of Act R54 antb our preclearance oAct R54for futureelections. But a large number
of difficult stepswould have tde completedan order for tle reasonable impedimgntovision to

be properlyimplementedbn November 6, 2012In the course ojust afew short weeks, the law
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by its termswould require that more than 100,00@outh Carolia votersbe informed ofand
educated abouthe law’'s new regirements that several thousand poll workers and poll
managers be educated anainedabout thentricacies and nuances of tlav, including about

our decisionhere today and that county election boards become knowledgeable of the law
including of ourdecision here todayNew forms need to be created, and notices posted and
mailed, among other things.

The text of Act R54 strongly suggests that those steps cannot be completed in the short
time before the 2012 elections. The South Carolina legislasiadlished several deadlines for
education and training that indicated the legislature’s belief that implementation tdfwthe
would occur over the course of about 11 months. Under the law, the State Election Slommis
had to provide individual notice to registered voters without a Bis&#ded ID “no later than
December 1, 2011.” Act R54, § 7(8). The Commission had to place informational notices in
South Carolina newspapers “no later than December 15, 20d.18"7(6). And the Commission
had to coordinate with county boards and condiidéasttwo training seminargn each county
“prior to December 15, 2011.Id. 8§ 7(4). Because the law hadt been prelearedoefore now
South Carolina has not initiated any of those steps. The statute’s own requirema¢nts t
education and training begin nearlyyaar before the first elections under Act RS#rongly
suggesthatthose steps cannot be adequately completed in just four weeks.

Furthermore,hie reasonable impediment provision is new, iamdll likely require some
explanation to poll managers and poll workers, and to county officiith underfour weeks
left to go, the potential for chaos is obvious. In that regard, we note that South Caratiaés offi
— while gamely and adirably saying they will try to get the job dom® matter what- have

previously told the Courthat this isfar too late a datéor the lawto be properly implemented.
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For example, Ms. Andino, the Executive Director of the State Election Commissigimathyi
stated that prelearance by August 1 would be needed, while the South Carolina Attorney
General previously opined that full implementation for the 2012 elections could notifqmer
clearance camafter September 15. To be clear, the Court doesasbits decision on those
prior statements, as those statements naa reflectedvhat was optimal rather than what was
absolutelyessential But those prior statemento add tothe overwhelming weight of the
evidencethat the Court hasarefully sifted through. That evidena®nvincesthe Courtthat
South Carolina- while actingin all good faith— cannotensure proper implementation thie
multi-step training and educational process required by its neyalain particular the critical
reasonable impediment provision, in tee short weeks that remain.

In deciding not to prelear for the 2012 electisnthe Court also considersimportant
that South Carolina voters without Rbgted photoIDs would have very little time before the
2012electiors tochoose the option of obtainirane ofthe freequalifying photo IDs. For the
future thenewfree photo voter registration cards and the free DMWdtoID cards will belong
available in at least twoffices in each county. That will cieean ameliorative transition period
in which more voters can obtain those IDs, &mvefewer voters to rely on the reasonable
impediment provision. The Supreme Courexpresseda similar assumption about the law at
issue inCrawford “Presumably mostoters casting provisional ballots will be able to obtain
photo identifications before the next electiorCtawford v. Marion County Election Boar853
U.S. 181, 199n.19 (2008) (binding opinion of Stevens, J.). Notably, the Supreme Court
assumed as mhbcnotwithstanding thatindiana voters needed a birth certificate, passport,

veterars or military ID, or certificate of naturalizatiom order to obtain a free IDId. at 198
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n.17. By contrast to Indiana, South Carolina provides free photo voter registratiowithods
costly underlying documentation.

And in considering the 2012 elections, keep in mind A@tR54maynot have beempre-
clearedfor any electionsvithout theexpansivaeasonable impediment provision. Again, that's
becausethis law, without the reasonablenpediment provision could have discriminatory
effects andimpose material burdens oAfrican-American voters, who in South Carolina
disproportionately lack one of the Rbdted photo IDs. Without the reasonable impediment
provision the lawthus wuld have raised difficult questionsder the strict effects test of
Section 5 of the Voting Rights Act. And the reasonable impediment provision cawveas
greaterimportancefor the 2012 elections because South Carolina citizensnatlhave much
time to obtain the new free photo voter registration caB¥sause the votemwho currently lack
qualifying photo ID aredisproportionatehAfrican-American proper and smooth functioning of
the reasonable impediment pigien would bevital to avoid unlawful racially discriminatory
effects onAfrican-American voters in South Carolimathe 2012 elections. Even assuming the
best of intentions and extraordinary efforts by all invohehieving that goalk too muchto
reasonably demamat expecin a fourweek period- andthere istoo much of a risk to African
American voterdor usto roll the dice in such a fashion.

From the outset, the Court has puskedy hard to make a decision fime for the 2012
elections. We set an extremely aggressii schedule to acecoplish that objective. Counsel
for all parties havevorkeddiligently, which the Courgreatlyappreciate. Unfortunatelyas one
might have anticipated in a case with this many entities involved, the partiestoasoine
discovey delaysover the summaen trying to obtainrelevant information In the ordinary case,

those minor and typical delays would not have been a big deal. In this case, thogerylisc
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delays pushed back the trial dateseveral weeks, with theluntary consent of all parties. And
thatdelay hasn turn pushed back our date of decision.

We need not belabor the point. At this late d#te, Gurt is unableo conclude that
South Carolinaan implement Act R5#br the 2012 electiain a way that willsuffice underthe
Voting Rights Act™® However,as indicatedabove,South Carolina has satisfied its burden for
future elections and may implemertct R54 for future elections consistent with the
understandings ofct R54 articulated by theesponsiblestate officials andeflected in this

opinion*

IV. Future Enforcement
In reaching ourdecisionto preclear Act R54 for future elections,enemphasizethat
Section 5of the Voting Rights Acprovidesthat preclearanceshall not “bar a subsequent action
to enjoin enforcement of such qualification, prerequisite, standard, practice, or pectetii
U.S.C. 81973c(a). If South Carolina were to alter its interpretation thie reasonable

impedimentprovision or any otherrelevant provision of Act R54 — as the law has been

¥ Somehave contendethat Section 5’s intrusion ostate sovereignty is unconstitutional, at least
under thestatutorycoverage formula now in place. Invoking the constitutional avoidance do&onén
Carolina has suggestétat we shouldhereforeconstrue the effects test of Section 5 of the Voting Rights
Act more narrowly than the statutory texbuld indicate But the text and Supreme Court precedent
establish that the effects test of Section 5 is stringedtthat a voting law change that disproportionately
and materially burdens minority voters is unlawful. Any arguntemarrow Section & this waymust
be directed to Congress or to the Supreme Court.

4 Enforcing the Voting Rights Act hemnly prevents implementian of the new voter ID lavior
the 2012 elections This case thudoes notraisethe Equal Protection Clause issue ttah arisewhen
enforcement of the Voting Rights Actquires &testo engage irracebased treatment of individual
voters, as in radtricting cases. SeeGeorgia v. Ashcroft539 U.S. 461, 4892 (2003) (Kennedy, J.,
concurring);Shaw v. Hunt517 U.S. 899, 911-16 (1996).

This case also does niise the question diow a Section 2 effects challenge to voter ID laws
should be resolved. Section 2 applies throughout the Nation, unlike Section 5, whiel appl in
covered jurisdictions. Under ti8ection 2 effectsest(known as the “results” test), the peristing state
law is not a benchmarkSee Holder v. Hall512 U.S. 874880-84(1994) (binding opinion of Kennedy,
J.). It thereforecan bemore difficult to establish a violation of the Section 2 resd$s$ than a violation
of the Section 5 retrogressive effects te&xtad. at 88385.
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interpreted by theesponsiblestate officials and describe@shd adoptedh this opinion—the State
would have toobtainpre-cleaance ofthat change beforapplying thatnew interpretation.See
Young v. Fordice520 U.S. 273, 285 (1997) (requiring prkearance of “new, significantly
different administrative practices practices that are not purely ministeribut reflect the
exercise of policy choice and discretion by Mississippi officialSCAACP v. HamptoiCounty
Election Commissignd70 U.S. 166, 178 (1985) (holding that “the form of a change in voting
procedures” is not dispositive of the need for-gearance, aSection 5 “reaches informal as
well as formal changes”). Moreover, pe-clearance is requide not just for legislative or
administrative changes batsofor any changes thahight result from South Carolina courts’
interpretations oAct R54 See Riley v. Kenned$53 U.S. 406, 421 (2008) (“the preclearance
requirement encompasses voting changendated by order of a stateudt) (quotation marks
omitted); Branch v. Smith538 U.S. 254, 262 (2003p¢ction 5 “requires preclearance aif
voting changes” and “there is no dispute that this includes voting changes mandateel lmf a
state cou”); Lockhart v. United Stategl60 U.S. 125, 133 (1983) (“Section 5 was intended to
halt actual retrogression in minority voting strength without regard for traditleginder state
law of the practices already in effect™®).

If South Carolina attempts to make such a change withoutlgaeance, e Voting
Rights Actauthorizes the Attorney Generdlthe United Statet® bring a Section 5 enforcement

action in federal court. 42 U.S.8.1973j(d). And the Supreme Court loagorecognzed a

15 Of course, Section 5 applies omren South Carolina “enact[s] or seek[s] to administer” a voting
change. 42 U.S.C. 8 1973c(a). Thus, any random, unauthorized failure to follow state elgatiothia
part ofa poll manager, county board, or other individual officah be enjoined by a state court as an
ordinary violation of state law See United States v. Saint Landry Parish School B@&@t F.2d 859,
864 (5th Cir. 1979) (“one would not normaltpnclude that a state ‘enactsamministers’ a new voting
procedure every time a state official deviates from the state’s eelgpiocedures”). If the state court
does not enforce the laws outlinedand requiredn this opinion,that would constitute a “change” in
South Carolina law. And the federal courts may act to correct and peaweisuch changes in South
Carolina law that occur without paearance.
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private right of action thatpermis individuals to do the sameSee Allen v. State Board of
Elections 393 U.S. 544, 5585 (1969. We have no doubthat theappropriatefederal court
would entertain complaits and issuappropriateinjunctions if South Carolmwere to narrow
theinterpretation of theeasonable impediment provision articulated here withmitobtaining
the requirere-clearance of any such chandggee, e.gButler v. Columbia2010 WL 1372299,

at *4 (D.S.C. 2010) (requiring pr@earanceof change resulting from South Carolina Supreme
Courts interpretation of election statutegray v. South Carolina State Election Commission
2010 WL 753767, at =3 (D.S.C. 2010) (requiring prelearance of change in State Election
Commissionproceduresor filing candidate statements).

In closing, we underscore that all South Carolina state, county, and local sffiaist
comply with Act R54 as it has been interpreted by tbsponsiblestate officials andis ithas
beendescribedand adoptedn this opinion Any changein the law as so interpretedould be
unlawful, without preclearance from the Attorney Generdl the United Statesr from this
Court. We are fully awaremoreoverthat what looks good on paper may fall apart in practice.
We expectand anticipate thabouth Carolina state, county, and loo#lcials will endeavorto
preventsuch slippage. Given theoncernspowerfully expressed at trial bgeveralAfrican-
American legislatorsn South Carolina- namely, Representative Gilda Colunter, Senator
Gerald Malloy and Senator John Scettproperimplementation of this law wilbe important
both for legal reasons and tmaintain South Carolina citizens’ confidenda the fair and

impartial administration oflections

* % %

In sum we preclear ActR54sections 4, 5, 7, andf8r futureelections in South Carolina
beginningwith any electionsn 2013 on the basis of theterpretationsand understandingbat
have been expressed by the South Carolina Attorney General and the Exeoetter of the
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South Carolina StatélectionCommission, and that we haadoptedn this opinion We deny

pre-clearance for the 2012 election
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KoLLAR-KOTELLY, District Judge concurring: | concur fully in both the Court’s
excellent opinion and Judge Batdsbughtful concurrence. | writgeparately only to emphasize
the importance of the reasonable impedithprovision in future elections.

Experts for both South Carolina and tBefendants agree thas of April 2012,
approximately 130,000 registered voters in South Carolina lacked a photo ID acceptable under
Act R54, and those voters are digpodionately likely to be membegiof a racial minority. Over
time, this number is reasonably expected tinkhas voters have thepportunity to obtain the
free photo IDs made available wrdAct R54. However, the phmtvoter registration card is
unlikely to be the panacea South Carolina postrdyto be simply because this form of
identification is only available if a voter registan person at the county elections office. New
voters will continue to receive ngohoto voter registration cardstifey register in person at any
of the myriad of other locations where voter stgition is available (inading public libraries,
social service departments, and armed forces recruitment centers, depending on the county) or if
the voter registers by mail, and must make a sépéip to the county elections office to obtain
the photo voter registration card. Moreover, although Act R54 eliminated the fee for the DMV
photo ID, it understandably dimbt alter the unerlying documentation requirement. While Act
R54 undoubtedly made it far easier to obtainaaneptable photo ID, some portion of newly
registered voters will likely be forced to redy the reasonable impediment provision in order to
vote in the 2014, 2016, and other future election$fws, any narrowing of South Carolina’s
interpretation of the reasonable impedimpnavision from what the Court has accepted and
required in its opinion must itself be pre-cled, not just to complywith the procedural
requirements of the Voting Rights Adut also because such narrowing may have the real effect

of disenfranchising a group thatlikely to be disproportionatelyomprised of minority voters.



BATES, District Judge with whom District JudgeKOLLAR-KOTELLY joins, concurringi
concur fully in the Court’s excellent opinion. | write only to add two brief observations.

First, to state the obvious, Act R54 as now-@eared is not the R54 enacted in May
2011. It is understandable that the Attorney General of the United States, and then the
intervenoreefendants in this case, would raise serious con@dyast South Carolina’s voter
photo ID law as it then stooBut now, to the credit of South Carolina state officials, Act R54 as
authoritatively interpreted doegarrant preclearanceAn evolutionaryprocess has produced a
law that accomplishes South Carolina’s important objectives while protectingiadesidual’s
right to vote anda law that addresses the significant concerns raised about A Riéntial
impact on a group that all agree is disproportionately Afrisarerican.As the Court’s opinion
convincingly describes, South Carolina’s voter photo ID law, as interpreted, nopacEsvery
favorably with the laws of Indiana, Georgia and New Hampskeaehof which haspassed legal
muster through eitherfederal courtconstitutional review or prelearance by the Attorney
General.The path to a sound South Carolina voter photo ID law has been different, given the
essential role of thet&e’s nterpretation of key provisions.

Which brings me to my second observatiorne cannot doubt the vitélinction that
Section 5 of the Voting Rights Act has played here. Without the review process undetitige
Rights Act, South Carolina’s voter photo ID law certainly would have been moretrestr
Several legislatorflavecommented that they were seeking to structure a law that could e pre
clearedSeeTrial Tr. 104:1821 (Aug. 28, 2012)Harrell) (“I was very aware at the time that we
were doing this that whatever we would have to do would have to be subject to theRigkitsy
Act because that would be the basis for the Department of Justice prectbaribill for us.”);

id. at 105:1518 (“[l] ask[ed] the staff who drafted the bill for me to please make sure thaewe ar



passing a bill that will withstand constitutionauster and get through DOJ or through this
court.”); Trial Tr. 108:2325 (Aug. 27, 2012)(Campsen) (agreeing that he was “interested in
what voter ID legislation had been precleared” in drafting RE4)at 148:10-15 (discussing
senators’ statemenhat“[tjhe responsible thing to do was to fithe bill] so that it would not fail

in the courts or get tripped up by the Voting Rights Bctrial Tr. 141:912 (Aug. 28, 2012)
(McConnell) (discussing his efforts on behalf abill that “had a better chancef getting
preclearance?)id. at 182:1820 (on theSenate floor [t]here was discussion about” hoto traft

a bill that would comply wit the voting rights amendment”). Tlkey ameliorative provisions
were added during thégislative procesand were shaped by the need for-gesaranceAnd

the evolving interpretations dhesekey provisions of Act R54, particularly the reasonable
impediment provisionsubsequentlypresented tahis Court were driverby South Carolina
officials’ efforts tosatisfy the requirements of the Voting Rights Act.

Congress has recognized the importance of such a deterrert 8ffekEl.R. Rep. No.
109478, at 24(2006) (findingthat “Section 5 encourafd the legislature to ensure that any
voting changes would ndbave a discriminatory effect on minority votérgnd ‘that the
existence of Section 5 deterred covered jurisdictions from even attemptingnact
discriminatory voting changeginternal quotation marks omittg¢g)S. Rep. No. 10295, at 11
(2006)(finding “some reason to believe that withdlie Voting Rights Acs deterrenteffect on
potential misconduttracial disparities in votingmight be considerably worsg"The Section 5
process here did not force South Carolinputop through unnecessary hoops. Rather, the history
of Act R54 demonstrasghe continuingutility of Section 5 of the Voting Rights Act in deterring

problematic, and hence encouraging non-discriminatory, changes in state andtiogdaws.



