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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DAVID L. JEFFERSON, and
NAIMA A. JEFFERSON

Plaintiffs,
V. Civil Action No. 12-239RBW)

MARK NATHAN COLLINS, et al.,

Defendants.
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MEMORANDUM OPINION

The plaintiffs, David L. Jefferson and Naima A. Jefferson, bring this actionsiddark
Nathan Collins, B&C Homebuyers, LLC (“B&C"), Victor O. Villalobos, aw® Platinum Tile
& Carpet, Inc., db&latinum Buildersinc. (“Platinum Builders), asserting claims fopreach of
contractfraud, and other violations of District of Columbia law arising duhe plaintiffs’
purchase of residential real estlteated at 1121 Kalmia Road, N.W., Washington, D.C. (the
“Property”). SeelAmended Complaint (“Am. Compl.”) 11 8, 36-74. Currently before the Court
are threemotions to dismiss filed by Collins, B&C, and Platin@Builders and Villalobos. Upon

careful consideration of the parties’ submissibtiee Court concludes for the following reasons

! In addition to the filings already identified, the Court considered the follpaibmissions in rendering its
decision: the Memorandum of Points and Authorities in Support of MotionfehDant Mark Nathan Collins to
Dismiss Amended Complaint (“Collins’ Mem.”); the Memorandum of Boemd Authorities in Support of Motion
of Defendant B&C Homebuyers, LLC to Dismiss Amended ComplaB&C’s Mem.”); Defendant Victor O.
Villalobos and VB Platinum Tile & Carpet, Inc.’s Motion to Dismiss Plaintifshended Complaint and Statement
of Points and Authorities (“Renovator Defs.” Mem.”); the plaintiffggdsition to Defendant Collins’ Motion to
Dismiss (“Pls.’ Collins Opp’n”); the plaintiffs’ Opposition to Defendar&® Homebuyers’ Motion to Dismiss
(“Pls.” B&C Opp’n”); the plaintiffs’ Opposition to Defendants Victor Oill#lobos and VB Platinum Tile & Carpet,
Inc.’s Motion to Dismiss (“Pls.” Renovator Defs.” Opp’n”); and Defants Victor O. Villalobos and VB Platinum
tile & Carpet, Inc.’s Reply to Plaintiffs’ Opposition to their Motion to Dissnidaintiffs’ Amended Complaint
(“Renovator Defs.” Reply”).
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thatCollins’ motion must be denied, B&C’s motion must be granted in part and denied in part,
and Platinum Builders’ and Villalobos’ motion must also be granted in part and denied in part.
. BACKGROUND

The amended complaint contains the following allegationsF&bruary 10, 2011, B&C
and @llins “purchased the Property from a bank.” Am. Corfi@. Collins then retained
Platinum Builders and Villalobog&he “Renovator Defendants™o act as his agent for
remodeling the Property forsale.” Id. “In June 2011, [the p]laintiffs and their two children
relocated to Washington, D.C. and began searching for a home for their faluil.10. They
“viewed the Multiple Listing Service listing for the Property,” in which theeddfints marketed
the Property as a “‘gorgeous renovationld. A month later, in July 2011, the plaintiffs
“entered into a standard . . . Regional Sales Contract (the “Contract”) to puteh&seperty
from...B&C.” Id. 1 11. “Collins executed the Contract and all related forms and addenda on
behalf of . . B&C.” Id.

The plaintiffs then “had a home inspection performed” at the Proplektyf] 12. “This
inspection revealed a number of deficiencies in the home, including in thecalesystems.”

Id. “Using the standard [Contract] . . . Addendum forms, [the p]laintiffs requestecktitain
repairs be made,” and “Collins agreed to make those repé#its.”

“On August 17, 2011, the designated settlement date, [the p]lap#ifisrmed a final
walk-through of the Property,” during “which they notiabat certain repairs were not yet
completed.”Id. 1 13. The plaintiff$old Collins “that the electrical system required additional
work,” and while Collins “acknowledged that the electric system was not in normal working

order,” he “assured [the p]laintiffs that all repairs would be performebagreed to perform a



‘heavy-up’ to fix the electrial system” at a later datdd. “Relying on . . . Collins’ promises to
complete the work after closing, [the p]laintiffs proceeded with settlemdrafteaoon.” Id.

Thefollowing week on “August 25, 2011, [the d]efendants sent an electrician to the
Property, ostensiplto complete the ‘heavyp’™ work onthe electrical systemid. § 14.
Although the electrician completed some work, he “also identified additionatedqeipairs
that he could not perform at that timdd. He did not, howevefcomplete the *heawup”
work asCollins had promisedld. As a result;electrical issues prevented [the p]laintiffs from
fully utilizing their home.” Id.

Several weeks laternd'September 7, 2011, [the p]laintiffs discovered that water was
leaking into their basement because the sump pump was not oper&dirfgI5 They
“immediately contacted plumber to address the issuéd’. But, before the plumber arrived,
“water continued to flow out of the sump pupdinto [the p]laintiffs’ basement, damaging the
carpet and [the p]laintiffs’ property thereinld. The plaintiffs thereafter “contacted a
restoration company to address the water damagde.”

On “September 9, 2011, . . . Villalobos finally arrived at the Property with his
electrician.” Id.  16. “Villalobos promised that his electrician would repair all outstanding
issues the next day, but he did not show up at the appointed ftidne.”

The following day, on “September 10, 2011, the restoration company retained by [the
p]laintiffs arrived to address the water damage in the basemenf]’17. “Upon removing the
damaged carpet, the contractor informed [the p]laintiffs that they had @sHesting in their
basement, and that the basement had prior water damlidgel’he plaintiffs then “retained an

environmental cleanp compay to investigate the asbestos” probleiah.



“Unwilling to continue to wait for [the d]efendants to addréeselectrial issues in
[their] home, [the p]laintiffs contacted their own electriciaid’  18. The plaintiffs’ electrician
inspected the Property on September 15, 2011, and “found numerous problems, including
improper installation and illegal wiringgsulting in a circuit overload.id.

On “September 16, 2011, [the p]laintiffs’ environmental contractor confirmed the
presence of asbestos in the Propertd.”{ 19. “The asbestos was disturbed by the water
damage and therefore needed to be abateld.The plaintiffs were also forced “to destroy all of
their property in their contaminated basemed.”

On the next day, “September 17, 2011, [the p]laintiffs gave [the d]efendants one last
chance to correct the electrical issues and allowed llaldios’ electricians to work on the
home.” Id. 1 20. “[T] he electricians discovered additional problems with the wiring,” which
they felt obligated “to disclose to [the p]laintiffsit. “The electricians described these issues as
a ‘fire hazard.” Id. In response to those revelatioxglalobos told the electricians “that they
were ‘talking too much’ and made arrangements for them to leave as soon a® pafsiolt
completing the necessary repairgd. The defendants neveompleted thé&heavy-up™ work
on the electrical system, resulting in the plaintiffs “retain[itngjir own electrician to correct the
multiple deficiencies and hazards in the electrical systdch.f1 2021.

“As the weather turned colder, [the p]laintiffs discovered that [the d]efenfdalets$ to
properly install the [heating, ventilation, and air conditioning (“HVAC”)] systin the Property,
rendering the heating and cooling system inoperable in certain areas of b€’ hauf 22.

“This defect, which includes dwgthatwere not properly connected, was concealed by the

drywall in the Property.”ld. The plaintiffs “incurred further damages diagnosing the problems”



and anticipate that they “will incdditional damages restoring [the HVAC systeémhormal
working order.” Id.

The plaintiffs “later discovered that an area of the first floor of the Psopeaid
sagging.” Id. 1 23. They consequently “retained a structural engineer to evaluate the problem,
who determined that [the d]efendants improperly removed at least one and possibdwo |
bearing walls during their remodeling, causing significant structurahdano the Property.id.

“Due to the effects of the presence of asbestos, the water damage, theatlaotages
and the inoperable HVAC system, [the p]laintiffs are required to demolish andenbvate
their basement and to perform additional repaitd.”] 24. They “have already spent over
$25,000 repairing their home and will need to spend well over six figures to make theyPropert
safe ad habitable.”ld. “Prior to selling the Property to [the p]laintiffs, [the d]efendants
remodeled the basement, including installing new carpet, new windows, andiaheef
bathroom.” Id. § 25. This indicates to the plaifgithat the “[d]efendantsad knowledge of the
presence of asbestos, prior water damage, and structural defects in thg/Prigheiyet, “[n]o
[d]efendant disclosed the existence of these hazards, defects and damagesl|sorilffs.p] Id.

The plaintiffs instituted thisaion in the Superior Court for the District of Columbia on
January 20, 2012, and Collins and B&ter removed the casettas Court on February 13,
2012, invoking the Court’s diversity jurisdiction. The plaintiffs’ amended complaied, din
March 2, 2012, contains the following seven coualisof which arise under District of
Columbia law Breach of Contraetagainst Collins & B&GCount 1),id. 11 3641; Breach of
the Implied Covenant of Good Faith and Fair Dealing—against Collins and(B8&ant 11), id.
1942-46 Fraud—against all defendants (Count III), B 4753; Negligent Misrepresentatien

against all defendants (Count 1V), il 5459; Violation of the District of Columbia Consumer



Protection Procedures Act (“D.C. Consumer Protection Act”), D.C. Code § 28-3904 (2001)—
against all defendants (Count V), f{l 6065; Breach of Warranty—against Collins and B&C
(Count V1), id.9Y 6670; and Negligence—against all defendants (Count VIINfid/174.

Thedefendants have now moved to dismiss the amended complaint purstedé¢tal
Rule of Civil Procedure 12(b)(6).

[I. STANDARD OF REVIEW

A Rule 12(b)(6) motion tests whether the complaint “state[s] a claim upon whieh rel
can be granted.” Fed. R. Civ. P. 12(b)(6). “To survive a motion to skdumder Rule
12(b)(6)], a complaint must contain sufficient factual matter, acceptiedeago ‘state a claim to

relief that is plausible on its face.Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quotidel!

Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007A.plaintiff receives the Benefit of all

inferences that can be derived from the facts alleg@di” Nat'l Ins. Co. v. FDIC, 642 F. 3d

1137, 1139 (D.C. Cir. 2011) (internal quotation marks and citation omitBad)aising a‘sheer
possibility that a defendant has acted unlawfully” fails to satisfy thalfplziusibility
requirement.Igbal, 556 U.S. at 678Rather, alaim is facially plausible “when the plaintiff
pleads factual content that allows the court to draw [a] reasonable inféhahtee defendant is
liable for the misconduct allegedId. (citing Twombly, 550 U.S. at 556). While the Court must
“assume [the] veracity” of any “wepleaded factual allegations” in the complaint, conclusory
allegations “are not entitled to the asgption of truth.” Id. at 679.
[ll. ANALYSIS

A. Collins’ Motion to Dismiss

Collins moves to dismiss all of the claims against bmthe ground that, “[a]s an owner

and member of B&C,” he canntiie held personally liable for B&C’s acts and omissions”



because B&C is “a limited liability company.” Collins’ Mem. at 4. He furtherteods that the
“plaintiffs have failed to allege facts to support piercing the corporatéovienpose personal
liability” upon him. Id. The Court will address eadim aserted against Collins in turn.

1. Breach of ContractClaim (Count I)

Countl of theamended complaint alleghat Collinsand B&C breachethe Contract
“by failing to deliver the Property with all systems in normal working orderfailing to
disclose actually known hazards, damages and defects in the Property.” Am. Cé@npl.
Collins contends that he is immune from this claim under D.C. Code § 29-8932d01),
Collins’ Mem. at 4 which provides:

The debts, obligations, or other liabilitiesafimited liability company, whether
arising in contract, tort, or otherwise shall:

(1) Be solely the debts, obligations, or other liabilities of the company; and

(2) Not become the debts, obligations, or other liabilities of a member or manager

solely by reason of the member acting as a member or manager acting as a

manager.
Notably, the plaintiffs do not allege that Collins was a party to the Contragtingtead claim
thattheycontractedvith B&C to purchase the Propertyncathat Collins merelyéxecuted the
Contract and all related forms and addeoddehalf of . . . B&C.” Am. Compl. § 11 (emphasis
added). Under a straightforward application of § 29-803, then, it would appear that the
plaintiffs’ breach of contract claim is barred because it seefsltbCollinsliable for B&C’s
contractualiabilities based solely on his status as a member of B&C.

The plaintiffs, however, assert tf@bllins may be held personally liable for B&C'’s

alleged breach of cracton the ground that he is the cpamy’s“alter ego.” Pls.” Collins

Opp’n at 4. Under District of Columbia law,



the alter ego theory . . appears in cases where a party seeks to pierce the
corporate veil and impose liability upon the corporatiorsBareholders.
Generally, the corporate entity will be respected, but a party may betteertoi
pierce he corporate veil upon proof that there is (1) unity of ownership and
interest, and (2) use of the corporate form tpewate fraud or wrong, ather
considerations of justice and equijustify it. In determinng whether the
corporationis the alter ego of its shareholders, the court willsater various
factors, such as (1) whether corporate formalities have been disregarded, (2)
whether corporate funds and assets have been exignsitermingled with
personal assets, (3) inadequate initial capitalization, and (4) fraudislerdf the
corporation to protect personal busimé&®m the claims of creditors.

Estate of Raleigh v. Mitchelb47 A.2d 464, 470-71 (D.C. 200&)ternal ciations and quotation

marks omitted). The inquiry ultimately turns on whether the corporation is, in reabty alter

ego or business conduit of the person in contrdlatvlor v. District of Columbia, 758 A.2d
964, 975 (D.C. 2000) (citation omitted).

Applying these standards, the Court finds that the plaitité#te pleaded a plausible
claim of alter ego liabilityas toCollins. Hrst, theamended complaighows“unity of
ownership and interest” between B&C and Colliysalleging that Collins ownsat least fifty
percent of . . . B&C . . . and dominates the conduct of the company.” Am. ComplA% 33.
factual support fotheir claim that Collins “dominates” B&C, the plaintifdlege hat Collins
acted on B&C'’s behalf at every stage of the real estahsaction, including the execution of the
contract that B&C allegedly breache8eeid. 11 11, 13. Second, the amended complaint
demonstratesuse of the corporate form torpetrate fraud or wrong,” or at ledkat“other
considerations glistice and equity justify’piercing B&C’s corporate veiinsofar as it alleges
that Collins, on B&C'’s behalf, fraudulently induciee plaintiffs to enter into a real estate
contract with B&C. SeeAm. Compl. 1 25-31.

Collins characterizes the plaintiffs’legjations as “bald” and “conclusory,” afallts the

plaintiffs for pleading‘no facts from which it could reasonably be inferred that B&C’s funds and



assets were extensively intermingled with Mr. Collins’ personal assets vi&a&0nitially
inadequately qaitalized, or Mr. Collins fraudulently used B&C to shieldhself from creditors’
claims.” Collins’ Mem.at 67. Although the factors identified by Collins are indeed relevant to

the veilpiercing analysisi[n] o single factor is dispositiyeLawlor, 758 A.2d at 975, and “the

factorwhich predonmmates will vary in each caseCamacho v. 1440 Rhode Island Ave. Corp.,

620 A.2d 242, 249 (D.C. 1993). Nor must the plaintiffs’ complaint demonstrate that all of these

non-exhaustivéactors are satisfied to siive a Rule 12(b)(6) motionCf. McWilliams Ballard,

Inc. v. Broadway Mgmt. Co., 636 F. Supp. 2d 1, 8 (D.D.C. 200@h(te it may be true that

plaintiffs have rarely ben successful proceeding on [a corporate veil-piercing] theory, what a
plaintiff mustshow at the pleadings stage cannot be equated with what he needs to show to
prevail at trial”). Because thelaintiffs have allegedufficientfacts concerning the relationship
between Cdins and B&C tostate gplausibbe claim of alter ego liabilityCallins’ motion to
dismissmust be denied as to Count | of the amended complaint.

2. Breach of the Implied Covenant of Good Faith and Fair DealingClaim
(Count II)

In the District of Columbia, “l contracts contain an implied duty of good faith and fai

dealing.” Murray v. Wells Fargo Home Mortg., 953 A.2d 308, 321 (D.C. 2008) (citation and

alteration omitted) “[A] party to a contract may be liable for a breach of the duty of good faith
and fair dealing if the party ‘evades the spirit of the contraitifully renders imperfect
performance, or interferes with performance by the other party. (citation and alteration
omitted). Count Il of the amended complaint asserts that Collins breached the “implied duty of
good faith and fair dealing” bywillfully rendering imperfect performance of the contract.” Am.
Compl. 11 42-46. In light of the Court’s conclusion that the plaintiffs have adequatatiedla

breach of contract claim against Collins, aedduse “conditions of a person’s mind,” sash



willfulness, “may be alleged generallyred. R. Civ. P. 9(b), the Court finds tithé amended
complaint states a claiagainst Collindor breach of the implied duty of good faith and fair
dealing. Consequentlgollins’ motion to dismissnust be deied as to Count Il of the amended
complaint.

3. Breach of Warranty Claim (Count VI)

Count VI of the amended complaint asserts a breach of warranty claim agdimst C
based on the same allegati@sserted in support of tipdaintiffs’ breach of contraalaim.
Compare Am. Compl. 11 66-70 (breach of warranty clawih id. 1 3641 (breach of contract
claim). Giventhatthe plaintiffs have adequately pleaded a breach of contract claim against
Collins, it follows that th& breach of warranty claim sufficiently pleaded as well.
Accordingly, Collins’ motion to dismiss will be deniedtasCountVI of the amended
complaint.

4. Fraud and Tort Claims (Counts Il , IV, V, and VII)

Counts Ill, IV, V, and VIl of the amended complaint assert claims ag@wins for
fraud,id. 1 4753; negligent misrepresentation, 4. 5459; violations of the D.C. Consumer
Protection Act, idf{ 6665; and negligence, idY 7274. In contrast to the plaintiffs’ contract-
based claims, these claims seek to hold @®liable for hisown alleged acts and omissions,
rather than B&C’s.Seeid. 1 2730 (alleging that Collins “falsely represented” in a “Seller’s
Disclosure Statement” that “he had no actual knowledge of any evidence ofrmoighe
basement, any prior drainage problem[,] . . . any flooding damage,” “any environiweeaals,
including asbestos,” or “any structural defects in the walls or floors”). i§msteworthy
because “[elen absent grounde pierce the corporate veil, ‘corporate officersraveshielded

by the limited liability of the corporation for liakti for their own tortious acts.” Childs v.

10



Purll, 882 A.2d 227, 239 (D.C. 2005) (citation omitted). Rather, “[t]hey are individualiel
for the torts which they comitmparticipatein, or inspire, even though the acts are performed in
the name of the corporati¢h.|d. (citation omitted). “Sufficient participation can exist when
there is an act or omission by the officer which logically leads to the infetleaicke had a
sharein the wrongful acts of the corporation which constitute the offend@aWlor, 758 A.2d at
975 (citation omitted).

Because the plaintiffs’ fraudind tort-based claims seek to hold Collins personally liable
based on his own allegedly tortious condudl|i@s is not immune from those claims under
District of Columbia law.The Court will therefore denydllins’ motion to dismis€£ounts |ll,
IV, V, and VII of the amended complaint.

B. B&C’s Motion to Dismiss

B&C has moved to disras allof the plaintiffs claims,except fortheir claims under the
D.C. Consumer Protection Ac6eeB&C’s Mem. at 4. The Court will address each claim in
turn.

1. Breach of ContractClaim (Count I)

Count | of the amended complaint alleges that B&C contractually “agreksdiver the
Property with heating, cooling, plumbing and electrical systems in normeingasrder,” and
“to disclose in good faith all information required under D.C. Code 8§ 42-43¥.,” a section
of the D.C. Code whichequirescertaindisclosures by sellers of residential prope®geAm.
Compl. 1 3738. It further alleges that B&C “materially breached the conbwdailing to
deliver the Property with all systems in normal working oatetfailing to disclose actually

known hazards, damages and defects in the Propddy{' 40.

11



i. Breach for Failure to Deliver the Property with Systems in Working Order
Claim

B&C first contendghat the plaintiffs fail to state a claim for breach of contract based on
B&C'’s alleged failure to d@ler the property with all systems in working order. B&C’s Mem. at
5-6. It emphasizethat according to the amended complaint, the plaintiffs conducted
inspections of the Property both before and on the day of the closing, andithatinspection
“revealed any problems with the heating, cooling, or plumbing systdohsB&C further notes
that “the alleged defects to the heating, cooling, and plumbing did not occur unafieeB&C
delivered the Property on August 17, 2011d” at 5. Given hese allegations, B&C argues that
“the only reasonable inferente be drawn is that B&C delivered the Property on August 17,
2011],] with normal working heating, cooling, and plumbing systent. at 6.

The Court is not convinced by B&C'’s positiobrawing all reasonable inferences in the
plaintiffs’ favor, as the Court mustt this stage of the cagbe amended complaint indicates that
the Property’s heating, cooling, and plumbing systeatsdefectsit thetime B&C delivered the
Propertythatdid na become apparenintil afterthe closing on August 17, 2011. For instance,
the plaintiffsallege that they did not discover the defective installation oPtbperty’'sHVAC
systemuntil after the closindpecause the defects were “concealed by the diyavtie
Property,” and did not manifest until “the weather turned colder.” Am. Compl. { 22. Thus, even
though the plaintiffs’ home inspections did not reveal these alleged defects, it does not
necessarily follow that the HVAC and plumbing systems wetfearmal working order” at the
time of delivery, as B&C argues. An equally plausible inference, and one to Wwhiphaintiffs
are entitled at the 12(b)(6) stage, is that the systems contained defects ¢Hatemeior not
reasonably discoverable aettime of delivery, thus indicating that B&C breached its contractual

obligations to the plaintiffsSeePhenix-Georgetown, Inc. v. Charles H. Tompkins Co., 477

12



A.2d 215, 222-23 (D.C. 1984) (recognizing that a party may be held liable for breach attontr
based on latent defects in real property).

Similarly unpersuasive is B&C’s argument that it cannot be held liable for breach of
contract based on alleged deficiencies in the Property’s electrical systemebbeataintiffs
were aware of this defect and chose to accept the Property,” and thus waived teawtuain
obligation on the part of B&C to deliver the Property with the electrical systexmrmal
working order.” B&C’s Mem. at 6. In the analogous context of construction contiaets, t
District of ColumbiaCourt of Appeals recognizes a “general rule” that

where defects in the work of construction of a building are known or readily

discoverable by the purchasers of the property, and no complaint about the quality

of the work is promptly maglby them, their acceptance of the property discharges
any right to damages which theyght have had for the defects.

PhenixGeorgetown477 A.2d at 222 (citation omitted and emphasis added). The corollary of

this rule is that there 130 waiver of defective contractual performanaten apurchasedoes
complain promptly about the defect prior to acceptance of the property. Such is ti@nsitua
here, as the plaintiffs allege that treymplained oflefects in the Property’s electrical system
and requeed repeatedlyhat B&C fix themprior to the closing dateSeeAm. Compl. 11 12-13.
The plaintiffs further allege that theyntered into the contract with B&C in reliance©@allins’
promise to repair the eleral system after the closindd. { 13. Because this allegembnduct is
not consistent with a knowing and intentional relinquishment of rightbe plaintiffs B&C’s

waiver argument must be rejected

2 The Court also notes that “[éther or not an owner has accepted defective performance is generally a qiestion
fact” Phenix-Georgetown477 A.2d at 222 (citation omitted). Thus, B&C's waiver argument is ginely made
at the 12(b)(6) stage.

13



ii. Breach for Failure to Disclose the Property’s Known Defect€laim

B&C next argus that the “plaintiffs fail to allege any facts from which it can be
reasonably inferred that B&C knenf the alleged defects [#te Property] at the time it made
the disclosures” to the plaintiffs, and that Platinum Builders, as thetpatperformedhe
renovations, “would have been the only party who would have had knowledge of the alleged
defects: B&C’s Mem. at 67 (emphasis added). This argument is largely inapposite in the
12(b)(6) context, where a plaintiff is not required to offer detailed allegat@mreming a
defendant’s knowledgeSeeFed. R. Civ. P. 9(b) (“[K]nowledge[] and other conditions of a
person’s mind may be alleged generally.”). And while Rule 9(b)’s “nod to theqatacti

difficulties of provingscienterdoes not absolve plaintiffs of their duty to plead sémaés from

which the court may reasonably inferdkviedge or another mental statEJémary v. Philipp

Holzmann A.G., 533 F. Supp. 2d 116, 132 (D.D.C. 2008) (citing Twombly, 550 U.S. at 555-56)

(emphasis in original), thelaintiffs have satisfied that minimal burden here. Namely, in support
of their claimthat all defendants hddctual knowledge of the presence of asbestos, prior water
damage, and structural defects in the Property,” the plaintiffs allegelatiauf Builders
“remodeled the basement” to reptiiese very defects prior to the sale of the Property. Am.
Compl. § 25. Although thigllegation does not speak directly to the knowledge of B&C and
Collins, giventhatB&C andCollins purchased the Property and thetained Platinum Builders

to “remodel[] the Property for fsale,”id. 1 9,it is reasonabléo inferthat both Collins and B&C
knewof any defects at the Property of which Platinum Builders were awéwgs, construing

the plaintiffs’ allegations in the light most favorable to them, the amended compl&stata
plausible breach of contract claim based on B&C'’s purported failure to disclosepesti?s

known defects to the plaintiffs.

14



iii. Whether the Plaintiffs’ Breach of Contract Claim Survives Deliveryand
Acceptance of the Deed

B&C also contends that the plaintiffs are “barred from bringing a clammaggB&C for
breach of theealestate sales contract” because the deed to the Property was transferred to the
plaintiffs and they accepted it. B&C’s Mem. at 8. “[U]nder the doctrine of mé&rter
obligations of a seller underaal estate sale contract are generalbtisfied by the delivery to
and acceptance by appellant of a deed to the prégmrtausethe provisions of the contract of
sale would be considered to have merged in the subsequently-deliverédidaeithnd v.
Dawson 210 A.2d 551, 554 (D.C. 1965). However, Hegptance of the deed does not
terminate any covenants or stipulations in the contract which ane tha&lir nature satisfied by
delivery of an instrument whose purpose is to transfer title to the prdpégtyln other words,
“covenants which are independent of the conveyance of title survive delivery of.a Nesers
v. Antone, 227 A.2d 56, 57 (D.C. 1967).

Here, theparties’ contracprovided that any “provisiongot satisfied at Settlemewill

survive the delivery of the deed and will i@ merged therein.”Am. Compl. § 35 (emphasis
added). And the plaintiffs’ breach of contract clainegds that, at the time of settlement, B&C
failed to satisfy its contractual obligations “to deliver the Property with aésysin normal
working order” and “to disclose actually known . . . defects in the Propddyf 40. Under the
terms of the cotract, then, the purportedly breached covenants survived delivery of the deed.
B&C’s argument musthereforebe rejected.

2. Breach of the Implied Covenant of Good Faith and Fair Dealin@laim
(Count II)

B&C moves tadismiss the plaintiffs’ claim fobreach of the implied duty of good faith

and fair dealingpn the grounds that “none of B&C's alleged acts or omissions constitutes

15



evasion of the contract’s spirit, willful imperfect performance, or interfeg with [the
plaintiffs’] performance.” B&C’sMem. at 8. The Court disagreeBEhe plaintiffs allege that
B&C “willfully render[ed] imperfect performance of the contract” bgifing to complete agreed
upon repairs” and “failing to disclose known damages, defects, and hazards indperfi]t
Am. Compl. T 45. Regarding its alleged failure to complete agreed upon repairs, B&Ghea
amended complaint asdicating that B&Cmade a good faith effort to honor the spirit of the
contract by at least attempting to perform the repairs. B&C’s Me&i9atBut this overlooks
the plaintiffs’ allegations that B&@vaded the spirit of the contract and acted in bad ligith
repeatedly promising to repair the Property’s electrical systean though it “did not intend to
perform” the repairs and “did not complete the ‘heapy’ work it had promised SeeAm.
Compl. 11 12t4, 20. B&C also maintains that the plaintiffs fail to allege sufficient facts
concerning B&C’s knwledge of the alleged defectsthé Property, but the Court has already
rejected thisrgument in the context of the plaintiffs’ breach of contract clg8eesupra 814.
Finding none oB&C'’s contentions persuasive, the Couill deny its motion to dismisas to
Count Il of the amended complaint.

3. Fraud Claim (Count IlI)

“The essential elements of common law fraud are: (1) a false representation (2) i
reference t¢a] material fact, (3) made with knowledge of its falsity, (4) with the intent to

deceive, and (5) action is taken in reliance upon the representadanAcad. ¢ Clinical

Psychologists v. Grp. Hosp. & Med. Servs., Inc., 878 A.2d 1226, 1233 (D.C. 2005) (citation

omitted). Fraud claims are subject to theightened pleading requirement of Rule 9(b) of the
Federal Rules of Civil Procedynehichprovides that “[ih allegihg fraud or mistake, a party

must state with particularity the circumstances constituting fraud or mistakd. R. Civ. P.
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9(b). To satisfy this standard, “the pleader [must]state the time, place and content of the
false misrepresentatig, thefact misrepresented . . . [,] what was retained or givessugp
consequence of the fraud,” and “identify individuals allegedly involved in the fraudited

States ex rel. Williams v. MartiBaker Aircraft Co. 389 F.3d 1251, 1256 (D.Cir. 2004)

(citations omitted).

Theplaintiffs allege three fraudulen¢presentations on B&C'’s parfirst, the plaintiffs
assert that B&C “falsely marketed” the Property “as a ‘gorgeous raanvatAm. Compl. 11
10, 48. This alleged statement, however, carorot the predicate for a fraud claim because it
is a “is aclassic example of commercial puffesg which no reasonable person would rely

Pearson v. Chung, 961 A.2d 1067, 1076 (D.C. 2008) (citation omistegl glsdrietsworth v.

Harley-Davidson, InG.677 N.W.2d 233, 245 (Wis. 2004) (quotedPearson961 A.2d at 1076)

(definingpuffery as “the exaggerations reasonably to be expected of a seller as to thefdegree o
quality of his product, the truth or falsity of which cannot be precisely determjiedg XM

Satellite Radio Holdings Sec. Litigd79 F. Supp. 2d 165, 180 (D.D.C. 2007) (“Becaush s

generaked positive statements about ‘cost effective,” ‘'smart,” ‘'sound’ and iefficgrowth are
vague and incapable of objective verification, they are not the type of stdit@po® which a

reasonable investor would rely” and insteadstitutemere “puffery.”);Hoyte v. Yum! Brands,

Inc., 489 F. Supp. 2d 24, 30 (D.D.C. 2007) (“KFClaims that its restaurants serve the ‘best
food’ is anonimeasurald, ‘bald statement of superiority’ that is nactionable puffery.”)
B&C’s motion to dismiss the plaintiffs’ fraud claim will therefore be grantedfarsas that
claim is based on B&C'’s alleged representation of the Property as a “gorgaouation.”
Secondthe plaintiffs allegehat B&C fraudulently “deni[ed] the existence of known

defects and hazards in the [P]roperty,” Am. Compl. § 48, including “the presersisesias,
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prior water damage, and structural defects in the Prop@ity’25. B&Casserts that the
amended complaint does not provide factual support for the proposition thaktrBR¢bf the
alleged defects. B&C’'s Mem. atIP. However, as explained above in the context of the
plaintiffs’ breach of contract claingupraat 14 conditions of a person’s mir{d.g., knowledge)
may be alleged generally under Rule 9(b), and the plaintiffs have, in any evetedpdeeugh
facts to support a plausible inference that B&C knew of the alleged def¢iutsRrbperty. The
Court thus will deg B&C’s motion to dismiss as to this aspect of the plaintiffs’ fraud claim.
Third, the plaintiffs allege that B&C fraudulently “promis[ed] to make centapairs to
the [P]roperty which they did not intend to make.” Am. Compl.  48. Such a theory of

“promissory fraud” is actionable in the District of Columb&eeVa. Acad. of Clinical

Psychologists878 A.2d at 1234 & promise or contractual commitment may be actionable as
fraud (misrepresentation) if at the time of its making, the promisor had no preasation of
carrying it out!). B&C does not dispute this legal principle, but instead maintains that the
plaintiffs have “failed to allege facts to support [their] contention that B&Capissented its
intention to repair the electrical systenB&C’s Mem. at 12. Rather, in B&C’s view, the
amended complaint suggests that it “intended to repair the Property and its prasiisat w
falsely made.”ld. But B&C, yet again, overlooks thatientermay be alleged generally under
Rule 9(b). Moreover, the amended complaitegesthat B&C repeatedly promised to perform

repairs at the Property that it never completed, see Aerg.Compl. 11 12-14, 20, allegations

which provide plausible support for the plaintiffs’ claim of promissory fralice Courtwill

thereforedeny B&C'’s motion to dismiss as to the plaintiffs’ promissory fraud claim.
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4. Negligent MisrepresentationClaim (Count IV) and Breach of Warranty
Claim (Count VI)

Theplaintiffs’ negligentmisrepresentation claim is based on the samegalons as their
fraud claim. Compare Am. Compl. 11 589 (negligent misrepresentation claim), wdh{ 47
53 (fraud claim).Likewise, the plaintiffs’ breach of warranty claim is duplicative of the#alsh
of contract claim.Compare idff 6670 (lreach of warranty claimyyith id. 1Y 3641 (breach of
contract claim).ln moving to dismisshese claims, B&C merely reasserts arguments that the
Court hasalready addressad the context of the plaintiffs’ breach of contract and fraud claims.
SeeB&C’s Mem. at 1314. Accordingly, consistent with the above rulings, the Court will grant
B&C’s motion to dismiss the plaintiffs’ negligent misrepresentation claim ingaféine claim is
based on B&C'’s alleged representation of the Property as a “gorgeousti@mdwaad will
otherwise deny B&& motion to dismiss theaim. The Court will also deny B&C’s motion to
dismiss as to the plaintiffs’ breach of warranty claim.

5. NegligenceClaim (Count VII)

“[A] claim alleging the tort of negligence must sh@¥) that the defendant owed a duty
to the plaintiff, (2) breach of that duty, and (3) injury to the plaintiff that was paieipncaused

by the breach."Hedgepeth v. Whitman Walker Clinic, 22 A.3d 789, 793 (D.C. 2011). “The

court’s threshold determitian—namely, the existence ofdaity—is ‘essentially a question of
whether the policy of the law will extend the responsibility for the conduct to theguaersces
which have in fact occurred.’Id. (citation omitted). To allege negligence, a complagannot
merely make conclusory assertions bustrapecify a negligent act and ‘characterize the duty

whose breach might havestdted in negligence liability.”_District of Columbia v. Whjté42

A.2d 159, 162 (D.C. 1982) (citation omitted).
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The plaintifs’ negligence claimssertghat, “[a]s professionals in the business of
purchasing, renovating and/or selling residential real estate, [the d]efemteed a duty of care
to the [p]laintiffs to renovate the [P]roperty in a safe, skillful, careful, diligkand
workmanlike manner.” Am. Compl.  72. They further alldg# the “[d]efendants breached
that duty by concealing and/or creating hazardous conditions and structucés defae
[P]roperty and failing to provide the heating, cooling[,] phing[,] and electrical systems in
normal working order,” id. { 73, and that this “breach of duty proximately caused inqutes t
[p]laintiffs,” id. 1 74.

The Court findghese allegations insufficient to state a negligence dgiamst B&C.
Even assumingas the plaintiffs assethat B&C had a legal duty to “renovate the [P]roperty in a
safe, skillful, careful, diligent, and workmanlike mannéd,”]] 72, there is no indication that
B&C breached that purported duty because it is undisputed that B&C did not renovate the
Propery—the Renovator Defendandsd, seeAm. Compl. § 9 (stating that Collins retainte
Renovator Defendants “remodel[] the Property for fgale”). If anything, thenthe amended
complaintsuggestshatthe Renovator Defendarttseached theurported duty identified by the
plaintiffs by negligently renovating the Property. And, insofar as the pfaiai§erthatB&C

breached auty not bycreatingdefects in the Property, but Eiling to discloseandotherwise

misrepreselg those alleged defectsgeid. § 73,those allegations afairly encompassed
within the plaintiffs’negligent misrepresentation claiseeid. 11 5459, which the Cou has
upheld against B&C’s motion falismissalseesupraat 1819.

The plaintiffsattemptto save their negligence claim byguing that B&C had an agency
relationship withthe Renovator Defendants, and thus is vicariously liable for their negligence.

SeePls.’ B&C Opp’n at 11.The District of Columbiaourt of Appeals has stated that
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The existence of an agency relationship is a question of fact, for which the person
asserting the relainship has the burden of proof. Our case law has established a
twofold test for determining whether such a relationship exists:

First, the court mast look for evidence of the parties’ consent to
establish a principadgent relationship. Second, the court must
look for evidence that the activities of the agent are subject to the
principal’s control.

Relevant factors include (1) the selection and engagement of the servaing (2) t
payment of wages, (3) the power to discharge, (4) the power to control the
servant's conduct, (5) and whether the work is part of the regular business of the
employer. The cases emphasize that the right to control, thdnerits actual
exercise, is usually dispositive of whether there is an agency relaponshi

Jackson v. Loews Wash. Cinemas, |8d4 A.2d 1088, 1097 (D.C. 2008) (internal citations and

guotation marks omitted). Although the existeand extenbf anagency riationship are
factual questios, a plaintiff must plead facts that plausibly support an inference that an agency

relationship existeth order to survive a Rule 12(b)(6) motioSeeKiobel v. Royal Dutch

Petro. Co., 621 F.3d 111, 195 (2d Cir. 20®osta Orellana v. CropLife Inf'711 F. Supp. 2d

81, 111 n.36 (D.D.C. 2010Cumis Ins. Soc., Inc. v. Pete@33 F. Supp. 787, 796 (N.DI.

1997).
None of the indicia of an agency relationship between B&C and the Renovator
Defendant@appear ithe amended complaint. Rather, the plaintiffs advance only a conclusory

allegation that Collinsetainedthe Renovator Defendarit® act ashis agenfs] for remodeling

the Propest for resale.” Am. Compl. 1 9 (emphasis added). This allegation says nothing of an
agency relationship betwe®&=&C and the Renovator Defendan®ecausehe amended
complaintdoes not give rise tore@asonable inference of an agenehationship, anddcause the
plaintiffs have otherwistailed to state a plausibleegligene claimagainst B&C theCourt will

grant B&C’s motion to dismiss as @ount VIl of the amended complaint.

21



C. The Renovator DefendantsMotion to Dismiss

The amended complatiasserts four claims against the Renovator Defendasuts!
(Count Ill), negligent misrepresentation (Count Iuplation of the D.C. Consumer Protection
Act (Count V), and negligence (Count VligeeAm. Compl. 1 47-65, 71-74. The Renovator
Defendants move to dismiss aflthese claims. Sdeenovator Defs.” Mem. at 1.

1. Timeliness of the Renovator Defendants’ Motiomo Dismiss

The plaintiffsfirst argue that the Renovator Defendants’ motmdismisgs untimely,
noting that, although they stipulated to a two week extension for the Renovator Defé¢mdants
file an “answeft to the amended complaint, ECF No. 11, the plaintiffs “understood this as a
request for additional time to prepareaarswer not a motion to dismiss,” Pls.” Renovator Defs.’
Opp’n at 10 (emphasis added). If the Renovator Defendants had requrestadsion to file a
motion to dismiss, the plaintiffs claim they “would not have agreed” to such an exteasd
thus ask the Court to deem the motion untimédly. The Renovator Defendants respdiyd
explaining their usage of the word “answer” in their stipulation was an “ovérsigbbunsel,
andthattheir “true intent” was to seek an extension to file an “appropriate responsed be i
motion to dismiss or an answer, to the plaintiffs’ amended complaint. RenovatorR3sdlyat
7 n.5.

Despite theRenovator Defendants’ inartfully worded stipulatitdme Gourt will, in the
interests of judicial economy and efficiency, consider the merits of theiomtotdismiss and
not deem it untimely.The Renovator Defendantgill thereforebe grantednuncpro tunc to

April 9, 2012, an extension of time file theirmotion to dismiss.
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2. Fraud Claim (Count Ill) and Negligent Misrepresentation Claim(Count V)

The plaintiffs’ fraud and negligent misrepresentation claims atlegfethe Renovator
Defendantslefrauded the plaintiffs in two respects: (1) by making “false staterapdter
omissions of fact” concerning the “existence of known defects and hazards inrtpeiB]”
and (2) by “promising to make certain repairs to the [P]roperty which tlleyadiintend to
make.”® Am. Compl. 1 48, 55The plaintiffsasserthat the Renovator Defendants engaged in
this fraudulent conducto induce [the p]laintiffs to complete settlementd. According to the
Renovator Defendants, these claims are deficiently pleaded in several re§ssRenovator
Defs.” Mem. at 615. TheCourt agrees.

As previously noted, “[tje essential elements of common law fraud are: (1) a false
representation (2) in reference[&) material fact, (3) made with knowledge of itssfal, (4)
with the intent to deceive, and (5) action is taken in reliance upon the representddoAcad.

of Clinical Psycholoqists878 A.2d at 1233 (citation omitted)THe elements of a claim of

negligent misrepresentation are similar, exceptttigt do not include the scientequirements

of a fraud claim.”Parr v. Ebrahimian774 F. Supp. 2d 234, 240 (D.D.C. 2011). Namehg “

plaintiff must show thathe defendant ‘made a false statement or omitted a fact that $iee]
had a duty to didose,’'that he false statement or omission ‘involved a material issue,” and that
the plaintiff reasonably relied upon the false statement or omissidnstofher] detriment.”

Id. (quoting_ Redmond v. State Farm Ins. Co., 728 A.2d 1202, 1207 1B98)). To prevail on

either claim, théplaintiff must . . . have suffered some injury as a consequence air tisr]

reliance on the misrepresentatjon omission].” _Chedick v. Nash, 151 F.3d 1077, 1081 (D.C.

% The plaintiffs clarify in their opposition brief that they “do not allege tha Renovat[or] Defendants falsely
marketed the Property for sale or made any false statements in the Sedlelosibe Statement”; rather, these fraud
allegations are levied against Collins and B&C only. Pls.’ Renovate. Tighp’'n at 4 n.2.
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Cir. 1998) (citingDresser v. Suderland AartmentsTenants Ass’n465 A.2d 835, 839 (D.C.

1983)). And this injury mudie pleaded with particularity in order to satiftyle 9(b). See

United Sates ex rel. Williams389 F.3d at 1256 (Rule 9(b) requires a pleader to al&egeng

other things, “What was retained or given ag a consequence of the frauttitations
omitted)).

The plaintiffs’ allegations fail to satisfy tletrimentakeliance element of their fraud
and negligent misrepresentation claim$ie soleinjury the plaintiffsclaim they suffered as a
consequence of the Renovator Defendants’ alleged misrepresenaatibosissionss that they
were induced to “compte settlement” on the Propertpm. Compl. 1§ 31, 48, 55. Thus, a
temporal matteronly fraudulent statements or omissi@ne-dating the closing on the Property,
which occurred on August 17, 2011, id. § 13, could leauesedhis purported injury.The
amended complaint, however, does not allegettie Renovator Defendants made any
representations to or had argntact with the plaintiffgrior to the closingnor does it allege that
theRenovator Defendants were even aware thapldiatiffs were potential buyers of the
Property. Rather, the first contact the Renovator Defendants allegpediyvith the plaintis
occurred more than three weeks after the closing, on “September 9, 2011,” whdonlvdla
finally arrived at the Property with his electriciarid. { 16. The amended complaint thus
presents no factual basis for the claim that the Renobat@ndang fraudulently inducethe
plaintiffs, either through affirmative acts or omissiottscompletehe settlement of the
Property. SeeParr, 774 F. Supp. 2d at 240-41 (dismissing fraud and negligent misrepresentation
claims where the plaintiff's “complaiftlid] not allege that the . . . [éflendants made any
misrepresentation directly to her,” and did not otherwise show that the plaie&ffdnably

relied. . .to her detrimentbn the defendant’s misrepresentations or omisgions
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While not disputing that the Renovator Defendants had no contact with the plaintiffs
prior to the closing, the plaintiffs contend that the Renovator Defendants had a “dutgkgd spe
which they breached by failing to disclose the Property’s defects to theffdginbr to the
closing. PIs.” Renovator Defs.” Oppat 45. To be sure, “D.C. law provides that nondisclosure
of a fact can constitute a fraudulent misrepresentation” when “there is aocspggdk.”

Sununu v. Philippine Airlines, Inc., 792 F. Supp. 2d 39, 51 (D.D.C. 2011) (quoting Kapiloff v.

Abington Plaza Corp., 59 A.2d 516, 517 (D.C. 1948)). Buthe District of Columbia and

other jurisdictions, a duty to speak arises in the fraud context only when there igscrak s

relationship or contact between the parties justifying the imposition of a 8eBPyne v. Jam.

Nutrition Holdings Ltd., 497 A.2d 118, 131 (D.C. 1985) (recognizing a duty to speak based on a

fiduciary relationship)Kapiloff, 59 A.2d at 518 (recognizing an “affirmative duty to speak as a

result of a partial disclosure™ re Spectrum, Ltd.No. 02-02463, 2007 WL 2320587, at *2

(Bankr. D.D.C. Aug. 9, 2007) (rejecting fraudulent ribselosure argument where the
“complaint fail[ed] to allege the existence of a special or fiduciary rektiprbetween [the
plaintiff] and the defendants or other circumstances that would give rise to t diigglose”

under District of Columbi#aw); accordRio Grande Royalty Co. v. Energy Transfer Partners,

L.P., 620 F.3d 465, 468 (5th Cir. 2010) (“[S]iemmmay be equivalent to a false representation
only when the particular circumstances impose a duty on the party to speak atiddrately
remains silent.Generally, no duty of disclosure arises without evidence of a confidential or
fiduciary relationkip. . . . Outside of such a relationship, a duty to disclose may arise, among
other circumstances, when one makes a partial disclosure and conveys a fassiamy
(internal citations and quotation marks omitjedjere, the plaintiffs do not allege that they had

a fiduciary or special relationship with the Renovator Defendants, nor do timeyticéa the

25



Renovator Defendants made partial disclosures to them or engaged in deahrthe piaintiffs
during which they concealed material facts to iretheem to purchas® proceed to settlement
of the Property. In fact, the plaintiffs do not alleggy contact with the Renovator Defendants
prior to closing on the Property. The amended complaint therefore provides no basis for
imposing a duty to speak on the Renovator Defendants umsteicDof Columbia law.
Accordingly, because the plaintiffs have failed to state a plausible clanmauof or negligent
misrepresentation against the Renovator Defendants, the Court will granthithea®e
Defendantsimotion to dismiss as to Counts Il and IV of the amended complaint.

3. Claim for Violations of the D.C. Consumer Protection Act (Count V)

Count V of the amended complaint alleges that all defenemtsmitted unlawful trade
practices” in violation of the D.C. Consumer Protection Act, D.C. Code § 28-3904 (2001),
including “remodeling the Property without proper licenses and permits, miseefirg that
they were approved or accredited members of the Better Business Burehe Hatidnal
Kitchen and Bath Association, failing to disclose the existence of known hazards ectd,def
falsely stating that certain repairs had been or would be made, and viotataig ©.C. and
federal regulations.” PIs.” Renovator Defs.” Opp’n at 7; Am. Compl. 11 32T6d plaintiffs
contend that this alleged misconduct violated provisions of the D.C. Consumer Prdiettion
which make itunlawful (1)to “represent that goods or services have a source, sponsorship,
approval, certification, accessories, characteristiggedients, uses, benefits, or quantities that
they do not have,” D.C. Code § 3804(a); (2Xo “represent that the person has a sponsorship,
approval, status, affiliation, certification, or connection that the person does ngtidage28-
3904(B; (3) to “misrepresent as to a material fact which has a tendency to migtea&28-

3904(e) (4) to “fail to state a material fact if such failure tends to misled 8§ 283904(f); (5)

26



to “falsely state or represent that repairs, alterations, modifitsgtor servicing have been made
and receiving remuneration therefor when they have not been’nhde283904(p);and(6) to
“violate any provision of title 16 of the District @olumbia Municipal Regulations,” id. § 28-
3904(dd). SeePIs.” Renovatobefs.” Opp’n at7-8.

According to the Renovator Defendants, the plaintiffs’ allegations thateheviator
Defendants “remodel[ed] the Property without propsgnises or permitsind violated “D.C.
andfederal regulations” are mecenclusory assertions unsupported by factual content.
Renovator Defs.” Reply at 5. The Court agrees. While the Court appreciates that.the D.C
Consumer Protection Act must be “construed and applied libeogtisomote its” remedial
purposes, such as the eliminatiorfaf improper trade practices,” D.C. Code § 28-3901(c),

(b)(1), federal pleading standamisnethelessequire the plaintiffs to allege sufficient factual

content to support plausible claim to reliefseelgbal, 556 U.S. at 678; Twombly, 550 U.S. at
570. Hee, the plaintiffs’ allegatiothat the Reovator Defendants remodeled tPperty
“without proper licenses” angoérmits”in violation of District of Columbiaegulationss

devoid of factual support andiissteadbased “[u]pon information and belief.” Am. Compf {
32, 64* To be sure, “[fie Twombly plausibility standard . . . does not prevent a plaintiff from
‘pleading facts allegedpon information and beliefvhere the facts are peculiarly within the
possession and control of the defendant, or where the belief is based on factual wricimaati

makes the irdrence of culpability plausible.” Arista Records, LLC v. Doe 3, 604 F.3d 110, 120

* Specifically, the plaintiffs allege that the Renovatofddelants violated 16 DCMR § 800.1, Am. Compl. { 64,
which provides that

[n]Jo person shall require or accept any payment for a home improvement cdotrbet
undertaken in the District in advance of the full completion of all weduired to be perfornde
under the contract, unless that person is licensed as a home improv@meactor or as a
licensed salesperson employed by a licensed contractor in accordance witbvisiers of this
chapter.
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(2d Cir. 2010) (internal citations omitted). But it appears that neither of tbesiionsis
satisfied hereThe plaintffs have not shown that thiacts concerning thRenovator
Defendants’ possession of governmestiedicenses and permitgepeculiarly within the
Renovator Defendants control (in fact, one would expect such informatioratmb#erof
public record).Nor have the plaintiffs pleaded facts supportinglausible inference that the
Renovator Defendants lackedchpermits and licensesAnd insofar as the plaiffs allege that
the Renovator Defendants violated certain federal regulaseedm. Compl. § 64 (alleging
violations of “the Environmental Protection Agency Regulation of ResidenbtakiRy
Renovation (40 CFR 745)”), they have not explained how such a violation would give rise to a
claim under the D.C. Consumer Protection Act, nor have they identified the panteguéatory
provision they believene Renovator Defendants violateAccordingly, the Court will grant
dismissal of the plaintiffs’ claims under the D.C. Consumer Protection Actingstthose
claims are based dhe Renovator Defendants’ alleged remodeling of the Propertputith
proper licenseand permits in violation of District of Columbragulations, and the Renovator
Defendantspurported violations of federal regulations.

The Renoator Defendants also etend that the plaintiffs’ claims under the D.C.
Consumer Protection Act alleging material misrepresentat@oin® satisfy Rule 9(b)’s
particularly requirement for pleading frauBeeRenovator Defs.” Mem. at 16; Renovator Defs.’
Reply at 6. A formermember of this Court held that Rule 9(b)’'s particularly requirement applies

to fraudbased claims asserted under subsections (e) and (f) of § 28-3904 of the D.C. Consumer

Protection Act.SeeWitherspoon v. Philip Morris, Inc., 964 F. Supp. 455, 464 (D.D.C. 1997)
(“Although there are no District of Columbia cases in which Rule 9(b) has been apphied t

provisions triggered by this case in deceptive trade practices actions, sailtsrijurisdictions
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analyzing similar provisions of similar statutes @@oncluded thatllagations supporting the
claim ‘must be pleaded with particularity because theya&in to allegations of fraud.”
(collecting cases))Becauselte undersigned member of the Court finds Withersjgaationale
convincing, and given thahe plaintiffs do not dispute Rule 9(b)’s applicabiligre seePlIs.’
Renovator Defs.” Opp’n at 7-8, the Court will apply the Rule 9(b) standard pdatinéiffs’
fraud-based claims undené D.C. Consumer Protection Act.

As previously noted, teatsfy Rule 9(b), “the pleader [must] . state the time, place
and content of the false misrepresentajdhe fact misrepresented . . Wljat was retained or
given up as a consequence of the fradaiid “identify individuals allegedly involved ihe

fraud” United Sates ex relWilliams, 389 F.3d at 125itations omitted).And when a fraud

claim is based oamissions rather than affirmative misstatemeRtde 9(b) requires the
plaintiff to plead, among other things, who omitted the fadtst facts were omittedyhy the
omission was misleading, and when the disclosure should have been3eatite v. Leeds

Weld Equity Partners, 1V, LP, 429 F. Supp. 2d 110, 115 (D.D.C. 2006); Breeden v. Richmond

Comm.College 171 F.R.D. 189, 195 (M.D.N.C. 199Qadet v. Draper & Goldberg, PLLC,

No. 05-2105, 2007 WL 2893418, at *5 (D.D.C. Sept. 28, 2007).

The plaintiffs allege that the Renovator Defendamésle three misrepresentations in
violation oftheD.C. Consurar Protection ActseePIs.” Renovatobefs.” Opp’'n at 7; Am.
Compl. 1 64, but they have ngieaded sufficient detaitoncerning these alleged

misrepresentations to satisfy Rule 9(B)rst, the plaintiffsasserthat the Renovator Defendants

®> While the D.C. Consumer Protection Act states that it is violatéther or not any consumer is in fact misled,
deceived or damaged thereb.C. Code § 28904, a plaintiff asserting a claim under the D.C. Consumer
Protection Act must nonetheless allege some “concrete iimjtiact” to demonstrate stamdj. SeeGrayson v.
AT&T Corp., 15 A.3d 219, 2434 (D.C. 2011)Shaw v. Marriott Int'l, Inc. 605 F.3d 1039, 10423 (D.C. Cir.
2010).
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“misrepresent[edihat[the}] were approved or acedited members of the Better Business
Bureau and the National Kitchen and Bath Association.” Am. Compl.  64. The amended
complaint, however, fails to plead when and wtibig gatement was madeho made it, and
what the plaintiffs gave ugr retainel as a consequence of the frauglecond, the plaintiffs

allege that the Renovator Defenddfiaited to disclose anih fact“[a]ffirmatively den[ied] the
existence of known defects and hazards in the [P]ropeldy 1 64, 25. As factual support for
this claim, the amended complaint assertsttteRenovator Defendants “remodeled the
basement, including installing new carpet, new windows, and a re-finished bathroom,” thus
indicating that they “had actual knowledge of the presence of asbestos, peodamatge, and
structural defects in the Property,” but that the Renovator Defendants nonetaiées
“disclose[] the existence of these hazards, defects and damages to [thefp]faintiff 25. Yet,
insofaras this claim is based @ffirmative misstatementghe plaintiffs do not allege whoade

the statement, whemrr ahere it was made, or how it injured the plaintiffs. And to the extant
the claim is based acomissionsthe plaintiffs failto plead who, in particular, shouldye made

the disclosures, when théelieve thadisclosuresisould have been made, and what they gave up
or retained aaresut of the Renovator Defendants’ purpor@aissiors. Finally, the plaintiffs
allegethat the Renovator Defendan{fldlsely stat[ed] that certain repairs had been made when
they had not been madeld. 1 64. Here againthe amended complaint offers no details
concerning when and wehe this statement was made, who madeitd what the plaintiffs gave

up or retained as a consequence oBecause thelaintiffs’ fraud-based claims undéne D.C.

® Although the plaintiffs do allege that on “September 9, 2011, . . . [d]efeNiobos promised that his
electridan would repair all outstanding issues the next day” and that the &en®efendants never performed
such repairs, Am. Compl. 1 16, 20, this allegation concerns a stawltalobos’ futureintent to perform
repairs, not a statement about reptieg purportedly “had been madd 1 64.
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Consumer Proteidn Act fail to satisfy Rule 9(b)’s particularity requiremethie Court will
dismiss the claims without prejudice, and will grant the plaintiffs leave to amenddh®faint

to cure the deficiencies. SEeestone v. Firestone, 76 F.3d 1205, 1209 (D.C. Cir. 1996)

(“Failure b plead fraud with particularity . . . does not support a dismissal with prejudice. To the
contrary, leave to amend is ‘almost alwagdwed to cure deficrecies in pleading fraud.
(citation omitted)).

4. NegligenceClaim (Count VII)

Count VIl of the amended complaint alleges that the Renovator Defendants “owed a duty
of care to the [p]laintiffs to renovate the [P]roperty in a safe, skillfukfogrdiligent and
workmanlike manner,” and that they breached this duty “by concealing and/ongreati
hazardous conditions and structural defects in the [P]roperty and failing to providating,he
coolingl,] plumbing[,] and electrical systems in normal kwog order.” Am. Compl. Y 72-73.
In moving to dismiss this claim, the Renovator Defendass¢ert that they “do not, as a matter of
law owe [the p]laintifs any duty of reasonable care” because the plaintiffs “are solely seeking to
recover their economilosses,” and have not pleaded the requisite “nexus” between the parties to
recover such lossefenovator Defs.” Mem. at 18The Court disagrees.

The plaintiffs are essentially seeking to hold the Renovator Deferdotésfor
economic losseallegeally incurred as a result of the Renovator Defendants’ negligent
performance of theitontract with B&C. “In cases involving negligent performance of a

contract, liability to third parties who suffer only economic loss as a reqpéhds on whether

or not the defendant owed a duty of reasonable care to the plaiatitinoff v. Lenkin Co., 618
A.2d 669, 685 (D.C. 1992). “If no duty was owing, the lack of contractual privity normally bars

recovery.” Id. The* determination of whether a duty existshe tesult of a variety of
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considerations and not solely the relationship between the parties.” Preslaym. oving

& Rigging, Inc, 25 A.3d 873, 888 (D.C. 2011) (citation omitted). “In the absence of contractual

privity with an unrelated third party, whether a party should have foreseerstbanitactual
undertaking was necessary for the protection of the third party is importdnt:Thus, even in
the absence of contractual privity, [courts must] still look to the contract to die¢etime sope
of the undertaking as it relates to the protection of the third pady.™[T]he existence of a
duty is also shaped by considerations of fairnessesdts ultimately from policy decisions
made by the courts and the legislaturesd? (citation omitted).

TheDistrict of ColumbiaCourt of Appeals hasatknowledged that a legal duty arises
whena party undertakes toehder] services to another which he should recognize as necessary
for the protection of a third person or his thingdd: at888-89 (citation omitted). “[lih
determining whether a party who performs services under a contract for gnagsaimes a
duty to an unrelated third partyhe courtof appealdollows Restatement (Second) of Torts §
324A (1965), id. at 889, which primes that:

One who undertakes, gratuitously or for consideration, to render services to

another which he should recognize as necessary for the protection of a third

person or his things, is subject to liability to the third person for physical harm
resultng from his failure to exercise reasonable t¢anerotect his undertaking, if

(a) his failure to exercise reasonable care increases the risk of such harm, or

(b) he has undertaken to perform a duty owed by the other to the third person, or

(c) the harm isuffered because of reliance of the other or the third person upon

the undertaking.

Given the preliminary stage of this litigation, the contract between B&C and the
Renovator Defendants is not yet before the Court for its reviewhavar theplaintiffs included
the terms of the contraat theiramended complaint. Because this “contract . . . [is] central to

[the Court’s] analysis of dutyunder District of Columbidaw, insofar as “idefines the scope of

the undertakingrad the services rendered bjietRenovator Defendan®tesley 25 A.3d at
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889, it would be premature for the Court to rule on whether the Renovator Defendants owed
legal duty to the plaintiffs on this ground.

Moreover, another potential basis for the Renovator Defendantsoflggreis found in
Maryland’scommon lawwhich the District of Columbi&ourt of Appealgienerally follows in
the absence of on-pojrtontrollingauthority” In Maryland,“ the determination of whether a
duty [in tort] will be impaed in [an economic logase] . . depengk] upon therisk generated
by the negligent conduct, rather than upon the fortuitous circumstancenattine of the

resultant damage.”Morris v. Osmose Wood Preserving, 667 A.2d 624, 631 (Md. 1995)

(citation omitted an@mphais adied). Thus,

“[w] here the failure to exercise due care creates a risk of economionlyss
[Maryland] courts have generally required an intimate nexus between the parties
as a condition to #imposition of tort liability This intimate nexus is satisfi

by contractual privity or its equivalenBy contrast, where the risk created is one

of personal injury, no such direct relationship need be shown, and the principal
determinanbf duty becomes foreseeability.”

Chicago Title Ins. Co. v. Allfirst Bank, 905 A.2d 366, 378 (Md. 2006) (citation omitted and

emphasis addéd In Council of CoOwnersAtlantis Condominium, Inos. Whiting-Turner

Contracting Co., 517 A.2d 336 (Md. 1986e Maryland Court of Appea applied these

principles in a case factualfnalogous to this case, and provided the following summary of its
rulings:

The principal issue presented by this appeal is the extent to which tort liability
should be imposed upon builders and architects for damages suffered by parties
who enjoy no comactual privity with them. We hold that privity is not an
absolute prerequisite to the existence of a tort duty in this type of case, and that
the duty of builders and architects to use due care in the design, inspection, and

"“ID] ecisions of the Qart of Appeals of Maryland are ‘accorded the miespectful consideration by [District of
Columbia]courts’ . . . becauseDistrict of Columbia common law is derived from Maryland fawEnglish v.
United States25 A.3d 46, 54 n.11 (D.C. 2011) (citations omitted). Ironically, it is theoReor Defendants who
urge the Court to apply Maryland common law to the plaintiffs’ negligermimcliSeeRenovator Defs.’ Reply at 4.
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construction of a building extends to those persons foreseeably subjected to the

risk of personal injury because of a latent and unreasonably dangerous condition

resulting from that negligenceAdditionally, we hold that where the dangerous
condition is discovered before it resultsimjury, an action in negligence will lie

for the recovery of the reasonable cost of correcting the condition.

Id. at 338. This authority supports the imposition of a duty of care on the Renovator Defendants,
sincethe plaintiffs allege that the Renovaidefendants exposed themrisks of personal injury
through their negligence.e8Am. Compl. 1 2Q 25, 73 (alleging that the Renovator Defanis

failed to fix problems with the Property’s electrical system thiaaited a “fire hazard,” failed to
remove “asbestos” frortine Property, and otherwise created “hazardous conditions” through

their negligence The plaintiffs further allege that they incurred costs as a resultrectiog
thesedangerous conditionsSeeid. 1 24.

In short, lecause thamermedcomplaint plausibly asserts that tRerovator Defendants
owed aduty of care to the plaintiffs, the Court must deny the Renovator Defendants’ motion to
dismiss as tohe plaintiffs’ negligence claim.

V. CONCLUSION

For the foregoing reasons, the @adenies Collins’ motion to dismiss, grants in part and
denies in part B&C’s motion to dismiss, and grants in part and denies in part the Renovator
Defendants’ mtion to dismiss.

SO ORDERED this 28thday ofNovembey 2012%

REGGIE B. WALTON
United States District Judge

8 The Cout will contemporaneously issue an Order consistent with thimddandum Opinion.
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