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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NAVIGATORSINSURANCE COMPANY,

Plaintiff,
V. Civil Action No. 12-242 (JEB)

BAYLOR & JACKSON, PLLC, BRYNEE
K.BAYLOR, and DAWN R. JACKSON,

Defendants,
and
WORLD CLASS CONSTRUCTION
MANAGEMENT GROUPLLC,
SHELDON ARPAD, DIANA ARPAD, and
WILLIAM BARRETT,

I ntervenors.

MEMORANDUM OPINION

In 2010,Plaintiff Navigators InsurarecCompany issued a professiohability policy to
the D.C. law firm of Baylor & Jackson, PLLC.h& Firmsubsequently sought coverage during
the reporting periodbr a lawsuitarising out ofits representation of MilaGroup, LLC After
the Policy had lapsedyt additional actions were fileabainst the Firnin connection withts
representation dflilan. Navigatorsletermined that i#vould treat all six actions as a single
claim under the Policy’s relatetlaims provisionmakingall potentially eligiblefor coverage
After reviewing theunderlying actions, however, Navigators concluded that it need not defend or
indemnify the Firm in any of the six sultecause all were subject to the Policy’s exclusion for

claims involving loss or misappropriation of assets within the Insured’s contrakddition,
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Navigatorsultimatelyuncovered misrapsentations in the Firm’s application for coverage that it
believed rendered the entire Policy null and void.

In February of this year, Navigatdiked this suit against the Firm and its two partners,
Brynee Baylor and Dawn Jacks@®eking aleclaratory judgmerthat the Policy is voidb
initio or, in the alternative, thahe six underlying actiongre excluded from coverage because of
the nature of the claims allegeHaving initially agreed to cover the first actiddavigators also
requestedhat the Court permit it to recoup the money it expended in defense of that suit.

None of the Defendants ever answered, and default was entered against them on May 25.
Intervenors Sheldon and Diana Arpad, World Class Construction Management Group, LLC, and
William Barrett, who were plaintiffs in some of the six actions, then successfolgd to
intervene as Defendantdlavigators has now moved for default judgment against the original
Defendants and for summary judgmaganst the Intervenors. Because the Court finds that
coverage for all six actions is barreg the exclusion for claims alleging misappropriation of
assets, it will award Navigators judgment on that basis without reaching its igfhereats. It

will additionally require Defendants to repay certain sums Navigators paid in detstse

Background

A. The Policy
On July 27, 2010, the law firm of Baylor & Jackson applied for a professiabdity

policy from Navigators Insurance CompangeeMotion for Summary Judgment (Mot.),
Attachment 1(Declaration of Marc Rindner), Exh. 1 (Declaration of Olga Brdwng Exh. 1-

A (Initial Application). The Firm represented in its application that it had not been the subject of
a professionaliability claim or suit in he preceding five years, nor did any of its members know

of existing circumstances that might lead to such a cl&8gelnitial Application at 8. Dawn



Jackson signed the application on the Firm’s behalf, indicating that the respams@sec
therein wee “[a]ccurate, true and complete to the best of [her] knowledge” and that “[n]o
material facts ha[d] been suppressed or misstatield.at 310.

Basedon these representationblavigators issued a professiotiability insurance
policy to the Firm for the claimsiadeandreported policy period of August 1, 2010, to August
1, 2011. SeeBrown Decl., 1 12 & Exh. E (Policy) Section 1.A.Subject to certain specified
conditions, the Policy covers

all sums in excess of the retention that the Insureltllseome

legally obligated to pay as damages and claim expenses as a result

of a claim first made against the Insured and reported in writing to

the Company during the policy period or the extended reporting

period (if applicable), by reason of an act or omission, including

personal injury, in the performance of professional services by the

Insured or by any person for whom the Insured is legally liable ....
Id. “Damages%aredefined as “any compensatory sum and includes a judgment, award or
settlement, provided any settlement is negotiated with thep@oys written consent,” and
“claim expensésinclude all “reasonable and necessary fees, costs and expenses resulting from
the investigation, adjustment, negotiation, arbitration, mediation, defense of @ippetaim,”
provided they are incurred lagtorneys designated Ilye Insurance Company by the Insured
with the prior written consent of the compar8eePolicy, Sectios 111.C, IlI.E.

There are, however, a number of circumstances under Wiagblicy does not require
Navigatorsto defendor paya claim against the Insure&eePolicy, Section IV. Particularly
relevant here is Exclusion K, which precludes coverage for damages or expghsespect to
any claim

[b]ased on or arising out of the loss or destruction of or diminution
in the value of any asset in the Insured’s care, custody or control or

out of the misappropriation of, or failure to give an account of, any
asset in the Insured’s care custody or control, including the



commingling offundsl.]
Policy, Section IV.K.The Policyis also conditioned on truthful answers in the application and
underwriting process. AccordingRfa]ny material misrepresentation or concealment by the
Insured, or the Insured’s agent, will render the policy null and void and relieve the Bompa
from all liability [t]herein.” Policy, SectionV.M.4.

B. Claims Against Firm

Although the Firm represented in its Initigpplication that no professionaability
claims had been lodged against it in the precedingyBaes seeBrown Decl., Exh. 1-/Aat 8 the
Firm was in factctivelydefending against two legatalpractice suits at the time it submitted its

application to Navigators. One claim, filed on July 9, 2008, alleged breach of contract and

professional neglience, seBoucree et al.v. Fidelity National Title Insurance Co. of N¥t al,
Case No. 2008 CA 00498 (D.C. Super. Ct.), and the other, filed approximately 13 months

later, allegd legal malpractice SeeThomas, et al., v. Brynee K. Bayjat al, Case No. 24-C-

09-00500(Cir. Ct., Baltimore City, Md.)seealsoBrown Decl., 113; Rindner Decl., Exh. 3
(BoucreeDocket);Exh. 5 ThomasDocket).

Between Marct2011 and January 2012, six additional actions were brought atjenst
Firm (and/or its paners, Baylor and Jackson)Jhderlying Actiong], all of which arose out of

the Firm’s representation of Milan Group, LLC:

(1) Latitude 30 Group, LLC v. Cornerstone Lenders Group, Inc.,,dtlal.2011-
CA-2493 (Cir. Ct., Duval County, Fla.);

(2) Princeton Dev@pments, LLC v. Brynee K. Baylor, et al., No. #4471
(N.D. Cal.);

3) Kuman Banque, LLC v. Brynee K. Baylor, et al., No.c444472 (N.D. Cal.);

4) World Class Construction Management Group, LLGlet. Brynee K.

Baylor, et al. No. 11ev-1682 (D.D.C.);



5) Sheldon Arpad, et aV. Brynee K. Baylor, et gINo. 12¢v-69 (D.D.C.); and

(6) SEC v. The Milan Group, Inc., et al., £%-2132 (D.D.C.).

SeeRindner Decl., Exh. 13 (Letter from counsel for Navigators to counsgirorand Baylor
regarding Underlyind\ctions, Feb. 3, 2012t 1-2, 6; Exh. 14l etter fromcounsel fo
Navigators to counsel for Jackson regarding S&®m@ Feb. 3, 2012t 1; Am. Compl., { 3.
Each of the Underlying Actions aljes that the Firm misappropriated or otherwiseflosts
that were deposited into its trust accouBiee generallRindner Decl., Exhs. 6-11 (Complaints
in Underlying Actions).

The Firm sought coverage from Navigatorsdach of thessix suits Because the
Latitude 30action washased on conduct that allegedly occurred during the podidpd
Navigators agreed to defend the Firm in that matter while retaining the right ito obta
reimbursement if it were later determined that the Policy did not cover the Sle@gRindner
Decl., Exh. 12 (Letter frorhawyers Protector Plan’s Assistant Vice President for Claions
Brynee K. Baylor, Aug. 12, 2011).

In a letter dated February 3012, Navigators notified the Firthatwhile all sixactions
would be treated as a single claim made and reported during thg pefiodin accordance with
the Policy’s relategtlaims provision, it would ndte coverig any of the Underlying Actions
becauset had concluded thabheywerebarred by Exclusion KSeel etter from Navigators’
counsel regarding Underlying ActiodatedFeb. 3,2012,atll.A, Il.LA.A. The letter notes that
“the use of the Firm’s escrow account to funnel funds from defrauded investors imarkalf
the scheme allegedly perpetrated by Ms. Baylor and her cohorts at issue in tHgitunde
Actions” Id. at Il.LA.A. Because the Complaints in all six cases allege “the loss or

misappropriation of monies that were entrusted to the Firm and were in its caodyargd



control pursuant to the parties’ escrow agreements,” Navigators concludégxtiasion K
applies to bar coverage in its entirety ..1d.

C. The Current Action

On February 13, 2012, Navigators filed the instant suit against Baylor & Jackson and its
two partnersseeking a declaratidhat the Underlying Actions are outside the scope of the
Policy’s coverage.SeeCompl., 11 4-5. It also requests “that the Court award ... a money
judgment against Baylor and the Finmthe amount of any and all claim expenses paid by
Navigators in connection with the Latitude &€tion” Id. at15.

Navigators ameded its Complaint on March 7, 2012, to include an additional claim
based on misrepresentations it discovered in the Firm’s applidationverage SeeAm.

Compl., 11 2, 15-21, 34-42, 80-8A&s mentioned earlier, contrary to its statements in its
application for insurance, the Firm had been twice sued during the relevapetiwa for
professional malpractice or negligen&@eeSection I.B.supra. Navigators alleges that these
false representations were material to its issuance of the policyndomgehat the Firm actually
posed a higher risk to Navigators than its application indicggegAm. Compl., 1 83see also
Brown Decl, T 14 (stating that if these suits had been disclosed, Navigators would not have
issued Firmanyinsurance policy) f@phasis in original) Because the Policy provides that any
material misrepresentations or omissions by the Insured or its agent will itemaéand void,
Navigators asks this Court to declare the Policy abichitio and order Defendants to reimburse
Navigators for “any amounts paid on [their] behalf ... under the Poli§&&eAm. Compl., 11

80, 86 id. at 24

Neither the Firm nor its partneasswered or otherwise responded to the Compddiiet
being servedandthe Clerk entered default as td Refendants on May 25, 201&eeECF Nos.

15-17. Two days later, Sheldand Dian@Arpad, World Class Construction Management
6



Group, LLC,and William Barretimoved to intervenas Defendants, stating that they had cases
against the Firm and might be lh&tocollect a judgent if the Firm’s professiondiability

policy did to cover those action§eeArpad Mot. to Intervene (ECF No. 22), 1 2; World Class
Mot. to Intervene (ECF No. 23), 1 Zhe Court ultimately permitted their interventioBee
Minute Order dated June 11, 2012.

Meanwhile, on June 4, Navigators filed a Motion for Default Judgment against the
original Defendants, and on June 28, it moved for summary judgment against Intervenors
Defendants never opposed the Motion, and Intervenors filed a fairly cursory Oppoditicim, w
the Court permitted to be filed out of tim8eeECF No. 30, Minute Order dated July 23, 2012.
As both Motions rely on the same arguments, the Court will consider them togredleera

summaryjudgment standard

. Legal Standard

Summary judgment may be granted if “the movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to judgment as a matter ofkeav.R. Civ. P.

56(a);see als@nderson v. Liberty Lobby, Inc477 U.S. 242, 247-48 (1986); Holcomb v.

Powell 433 F.3d 889, 895 (D.Cir. 2006). “A party asserting that a fact cannot be or is
genuinely disputed must support the assertion by citing to particular pantgerials in the
record.” Fed. R. Civ. P56(c)(1)(A). “A fact is ‘material’ if a dispute over it might affect the
outcome of a suit under the governing law; factual disputes that are ‘irret@vamecessary’
do not affect the summary judgment determination.” Holcomb, 433 F.3d at 895 (duibénty
Lobby, Inc, 477 U.S. at 248)An issue is “genuine” if the evidence is such that a reasonable
jury could return a verdict for the nonmoving par§eeScott v. Harris, 550 U.S. 372, 380

(2007);Liberty Lobby, Inc, 477 U.S. at 248; Holcomb, 433 F.3d at 895.




The party seeking summary judgment “bears the heavy burden of establishihg that t

merits of his case are so clear that expedited action is justifisakpayers Watchdog, Inc. v.

Stanley 819 F.2d 294, 297 (D.C.Cir.1987)Until a movant has mets burden, the opponent of

a summary judgment motion is under no obligation to present any evidence.” Gray v.

Greyhound Lines, East, 545 F.2d 169, 174 ([&{€.1976). When a motion for summary

judgment is under consideration, “the evidence of the non-movant is to be believed, and all

justifiable infeences are to be drawn in Jitavor.” Liberty Lobby, Inc, 477 U.S. at 25%ee

alsoMastro v. Potomac Electric Power C447 F.3d 843, 849-50 (D.Cir. 2006); Aka v.

Washington Hospital Center, 156 F.3d 1284, 1288 (Bi€.1998) én banc); Washington Post

Co.v. U.S. Dep't of Health and Human Services, 865 F.2d 320, 325GD.C989).

The nonmoving party's opposition, however, must consist of more than mere unsupported
allegations or denials and must be supported by affidavits, declarations, or othetesdm
evidence, setting forth specific facts showing that there is a genuineassualf Fed. R. Civ.

P.56(e);Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986). The nonmovant is required to

provide evidence that would permit a reasonable jury to find in its favor. Laninghamted Uni

States Navy813 F.2d 1236, 1242 (D.Cir. 1987). If the nonmovant's evidence is “merely

colorable” or “not significantly probative,” summary judgment maygbanted.Liberty Lobby,

Inc., 477 U.S. at 249-5@geScott 550 U.S. at 380 (“[W]here the record taken as a whole could
not lead a rational trier of fact to find for the non-moving party, there is ‘no gerssne for

trial.””) (quoting Matsushita Eletric Industrial Co. v. Zenith Radio Corp., 475 U.S. 574, 587

(1986)).



1.  Analysis

Navigators offers three arguments in support of its Motion for Summary Judgment, all of
which are equally applicable to its Motion for Default Judgment. First, it contleadsyt
falsely stating in its application f@overage that no professionlbility claims had been
brought against it in the preceding five years, the Firm materially misegpegsits claims
history, rendering the Policy null and void from the start. Second, it maintains that theen i
Policy were valid, it would not cover the Underlying Actions becalusg allallege the loss or
misappropriation of assets in the Insured’s care, custody, or control, and Exclusien K ba
coverage for such claims. FHily, it asserts that it has no obligation to defend or indemnify
Jackson with respect to the SEC action because the SEC seeks only the disgorgdiment of i
gotten gains from her, a form of relief that is not included in the Policy'sitlefi of damages.

To resolve this casehe Courtneed only consider Navigators’ contentibat Exclusion
K precludes coverager the six Underlying Actions. In Intervenors’ brief Opposition, they
never even responded to this argument. As a result, the Court caillitl aiseconceded. See

Hopkins v. Women's Div., Gen. Bdf Global Ministries 284 F. Supp. 2d 15, 25 (D.D.C. 2003)

(“It is well understood in this Circuit that when a plaintiff files an opposition to adispe
motion and addresses only certain argotaeaised by the defendant, a court may treat those

arguments that the plaintiff failed to address as conceded.”) (Eibh@ v. Bender, 127 F. 3d

58, 67-68 (D.CCir. 1997), Stephenson v. Cox, 223 F. Supp. 2d 119, 121 (D.D.C. 2002)). Even

if the Court considered the merits, however, the result would not change.
Before commencings analysiof Exclusion K, the Court muslietermine what
substantive law governs this insurance contract. In diversity cases shchaset a federal

court must “appl[y] the choice t¢dw rules of the forum state (or districtterritory)....” Liberty



Mut. Ins. Co. v. Travelers Indem. Co., 78 F.3d 639, 642 (BiCC1996) (citing Klaxon Co. v.

Stentor Elec. Mfg. Co., 313 U.S. 487, 496 (1941)).

The District of Columbias the forum here, and it uses a “governmeintarestanalysis

to decide what jurisdiction’s laws control a contract disp&eeHolmes v. Brethren Mut. Ins.

Co., 868 A.2d 155, 157 n.2 (D.C. 2005). To determine which dtakethe most significant
relationship to the dispute,” the Court looks to several factors, includjhptte place of
contracting; (2) the place of negotiation of the contract; (3) the place ofipearfoe; (4) the

location of the subject matter of the contract; (5) the residemdglace of business of the

parties; and (6) the principal location of the insured’riseeeVaughan v. Nationwide Mut. Ins.

Co., 702 A.2d 198, 20D.C. App. 1997) (quotindpistrict of Columbia v. Colemar667 A.2d

811, 816 (D.C. 1995)Adolph Coors Co. v. Truck Ins. Exchange, 960 A.2d 617, 620 (D.C.

2008) (citingRestatement (Second) of Conflict of Lag8 188, 193 (1971)). Where a dispute
involves insurance coveragéehé jurisdiction with the most significant interest has been
interpreted to be either the place of the occurrence that requires coverage suréatsn

headquarters.’'SeeNationwide Mut. Ins. Co. v. National REO Management, Inc., 205 F.R.D. 1

(D.D.C. 2000)citing Potomac Elec. Power Co. v. California Union Ins. Co., F./Supp. 968,

972-73 (D.D.C. 1991)). As Baylor & Jackson is headquartered in the District and sevbeal of
Underlying Actions for whiclit seeks coverage were brought heesMot. at9 n.3, D.Claw
governs.

When evaluating an insurer’s obligation to cover a claim, D.C. courts ajallyis

known as “thesightcorners rule.”SeeAmerican Regqistry of Pathology v. Ohio Cas. Ins. Co.,

461 F. Supp. 2d 61, 66 (D.D.C. 2006), Stevens v. United Gen. Title Ins. Co., 801 A.2d 61, 63

(D.C.2002). Using this method, cousisnply compare the scope of coverage in “the four

10



corners of the relevant policy” with the scope of the allegations in “the fowecs of the

complaint.” American Registry of Patholog%61 F. Supp. 2d at 66. As the D.C. Court of

Appeals has explainednyfacts outside of these documents “are irrelevaldt.(citing Stevens
801 A.2d at 66 n.4).“I f the fads alleged in the complaint would give rise to liability under
the policy if proven, the insurer must defend the insured ld..at 67(quoing Stevens801
A.2d at 66 n.4).
The Policy at issue here states clearly that it does not provide coveragens cl

[b]ased on or arising out of the loss or destruction of or diminution

in the value of any asset in the Insured’s care, custody or tontro

out of the misappropriation of, or failure to give an account of, any

asset in the Insured’s care custody or control, including the

commingling of funds|.]
Policy, Section IV.K. © determine whethehis exclusion bars coverage for the Underlying
Actions using the eight-corners method, the Court must ask two questions with respdtiofo eac
the six complaints. First, does the complaint allege loss, destruction, or diminutidneobva
assetr, alternatively, misappropriation of or failure to account for assets? And if sat does
allege that such assets were in the care, custody, or control of the Insured?

In the Latitude 30 action, the First Amended Complaint describes a scheme in which
Latitude was induced to deposit $775,000 into Baylor & Jackson'’s trust account to secure $8
million in funding. SeeRindner Decl., Exh. 6 (Complaint in Latitude 30), 11 28, 33,I18the
$8 million loan were not delivered to Latitude within 45 days, the parties agre¢dehat
$775,000 it placed in escrow would be “immediately return[edd., 11 28, 33. When the loan
was not delivered as promisddititudedemandedeturn ofthe full amount, but the money was

never returned to the escrow account or to Latitude T 44, 49, 210.The Complaint a#iges

that Baylor & Jackson had “control and possession” of the funds and is “the prispfefty

11



responsible for the misplacement of the escraoW .ld., 11 39, 226see alsad., 11 178, 215(b),
(e).

Baylor & Jackson and Brynee Baylor are accusesimilar conducin Princeton
Developments. Just as in Latitude 30, the plaintiff agreed to deposit a large s Bayilar &
Jackson’s trust account as a step toward securing finan8eeRindner Decl., Exh. 7

(Princeton Developments Complaint), I Baylor & Jackson promised in writing “that it

would unequivocally release Plaintiff's money upon Plaintiff's demand.,’f 34. When
Princeton Development asked for its money back, Defendants again refused td.rédur i
36-37. The funds were instead “misappropriated” and ‘&hdip in the pockets” othe Firm

Defendants Id., 11 29, 26. ThKuman Banque&ase is virtually identical. The plaintiff

deposited money into the Firm’s trust account to secure a B@eRindner Decl., Exh. 8

(Kuman Banque Complaint), 1 11, 14. Whesfdhdants failedomply with their agreement,

the plaintiffdemanded its money back, but Baylor instead misappropriated the tdnd#15,
33.

TheWorld Class andrpad actions involve a slightly different vation of the same

scheme. In those cases, the plaintf#posited money into Baylor & Jackson’s account to aelp
third party secure a loarSeeRindner Decl., Exh. 9 (World Class Complaint), 11 6-7, Exh. 10
(Arpad Complaint), 1 6-7. The loans did not come throagpromisedand instead of
returning the fundas required by the escrow agreements between the pBeigdsr withdrew
themfor herself and her clientSeeWorld Class Complaint, 1 12-13, 21, 33-B4dpad
Complaint, 11 12-14, 16-17.

Finally, the SEC Complaint allegegattern ofdefraudng investors that was ongoing

from August 31, 2010, to the time thetionwas initiated in November 201E5eeRindner

12



Decl., Exh. 11 $ECComplaint), 11 1, 31, 45. During that periBaylor & Jacken, Brynee
Baylor, and the other named defendants latddast sevemvestors into fictitious investments,
promising them high returndd., 111 23, 26, 45. Between August 2010 and January 2011,
unsuspecting investors deposited at least $1.73 million into Baylor & Jackson’s acddunts
45. Instead of “leas[ing],” ‘leverag[ing]’ and ‘trad[ing]’ foreign bank instrems” as they
represented, Baylor and her co-conspirator used the money “to purchase lussyctaas a
Range Rover and a Jaguar, make purchases at expensive restaurants and retaiiegs incl
Jimmy Choo, pay for a trip to the Bahamas, pay other personal expenses, pay B&kbusine
expenses, and make paymentthmrelief defendants.id., T 3.

Looking at the omplaints in the sixJnderlying Actions, there can higle doubt that
their allegations fall within the scope of Exclusion K. Eegimplaint alleges that monies
deposited into the Firm’s account — often pursuant to an escrow agreewsyet —
misappropriated by the Firm aatlleast one of its partners instead of being used for legitimate
investments.The plain meaning of Exclusion K encompasses schemes such as these, and the
Court accordingly finds that Defendantssurancepolicy with Navigators does no¢quire
covemrgefor these actionsAs this resolves the case, the Court neecownsider Plaintiff's
remaining arguments.

Since the Court will grant judgment to Navigator® tmly question left fort to decide
is whatamount of money to awardNavigators indicat@in its Motion for Default Judgment that
if the policy were voidab initio, the companyvould be entitld to $28,783.74 from Defendants,
which accounts for the total sum paid by Navigators under Defendants’ policy ($34,740.74) —on
the Latitude 30action and @8ar complaint H4essthe premium amount ($5,957.0eeMot. for

Default Judgment at-6 & Exh. A (Affidavit of Michele M. Molinelli), 1 36. If, howeverthe

13



Court determined only that the Underlying Actions are excluded from coveragethad®licy,
Defendants would owe Navigators $24,838.14 -tdked amounthe company expended in
defending Baylor and the Firm in the Latitude 30 actiSeeMot. for Default Judgment at 6-7;
Molinelli Aff., § 5. Becaus the Court is resolving the case onldteer ground, it will award

Navigators the lesser sum of $24,838.14.

V. Conclusion

For the foregoing reasons, the Court will issue a contemporaneous Order granting
Plaintiff's Motions for Summary Judgment and Default Judgment and awarding Plaintiff a

money judgment in the amount of $24,838.14.

Isl James E. Boasberg
JAMES E. BOASBERG
United States District Judge

Date: August 28, 2012
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