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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
THE CUNEO LAW GROUP, P.Cetal, )

Plaintiffs,
V. Civil Action No. 12-0246RBW)

JOEL D. JOSEPH

et P S

Defendant.

MEMORANDUM OPINION

The plaintiffs, The Cuneo Law Group, P.C. and Jonathan W. Cuneo, seek a declaratory
judgment pursuant to 28 U.S.C. § 2201 (2006) regarding the parties’ respective rights under a
settlement agreement resolving previous litigation between the pamtiésjunctive relief
prohibiting future breaches of the agreemdtitst Amended Complairfor Declaratory and
Injunctive Relief (“Am. Compl.”) 1 55-60. This matter is before the Court on the det&nda
Motion to Dismiss the Amended Complaint or in the Alternative, Transfer thet€&se
Central District of California (“Def.’s Dismissal Mot.”"ynd the plaintiffs’ Motia for Summary
Judgment and Permanent Injunction (“Pls.” Summ. J. Mot.”). Upon considerationpafrties’
submissiong,the Court concludes that it mugintin part and deny in pattte defendant’s
motion to dismiss, denthe plaintiffs’ motion for summary judgmerand dismiss this case for

lack of jurisdiction

! In addition to the filings already referenced, the Court considerethdtefendant’s Stament of Points and
Authorities in Support of the Motion to Dismiss the Amended Complaint, beidlternative, Transfer the Case to
the United States District Court for the Central District of California (“Defigrissal Mem.”); (2Yhe Plaintiffs’
Opposition to Defendant’s Motion to Dismiss the Amended Complaint or in lieenative, Transfer the Case to the
Central District of California (“Pls.” Dismissal Opp’n”); X&eplaintiffs’ Memorandum of Points and Authorities in
Support of Plaintiffs’ Mabn for Summary Judgment and Permanent Injunction (“Pls.” Summ. J."Mé€4) the
defendant’s Statement of Points and Authorities in Opposition to the Mot[sit} for Summary Judgment and for
a Permanent InjunctiofiDef.’s Summ. J. Opp’n”)and(5) the Plaintiffs’ Reply to Defendant’s Opposition to Their
Motion for Summary Judgment and Permanent Injunction (“Pls.” SumiReply’).
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I. BACKGROUND
Thelong-running disputeetween the partiewiginated with the defendant’s
employment by The Cuneo Law Gro(ffuneo”) as a staff attorney and then asralependent

contracto. SeeCuneo Law Grp., P.C. v. Joseph, 669 F. Supp. 2d 99, 102-03 (D.D.C. 2009)

(Walton, J.)aff'd, 428 F. App’x 6 (D.C. Cir. 2011). A complete recountinghefhistory of the
parties’ discords provided in the Court’s opinion in tlearlier casgust cited andwhich
involvedthe same settlement agreement that is the subject of the current litiggde@uneo
Law Grp, 669 F. Supp. 2dt 102—-05. The following facts are taken from the plaintiffs’
statement of material facts as to which there isemumpe issue, none of which are disputed by
the defendanin his opposition.See generallpef.’s Summ. J. Opp’'n.

In 2002, the parties entered into a settlement agreghsattlement Agreement”)
resolving prior litigatiorrelated to the defendant’s playment withCuneo. SeePIs.” Summ. J.
Mem. at 9. In pertinent parhe¢ Settlement Agreemeptovided that the defendant was to
receive twenty percent of the attorneys’ fees awarded in threg@émeling cases, referred to as

the “Gold Train,Leatherma, andKwikset cases’ Pls.” Summ. J. Mem. Exhibit (“Ex.”) B at 4,

and in exchange, the defendésttall make no attempt to interfere with the pending cases or
cases that follow, nor shall he attempt to file liens or notices of claim, or camcegpththe
litigants. If he does he has breached the agreement and waives his percadtages, The
Settlement Agreement further provided that “[t|he parties release eaclob#mgrand all claims
of any type whatsoever. . ” Id.

In 2008, the plaintiffs sought a declaratory judgment from this Court that the defenda

had materially breached the Settlement Agreement and was therefore not erttitksatyo

2The Court will use the pagination of the electronic filing systecauséehe plaintiffsdid not numbethe pages of
the exhibit.
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percent of any attorneys’ fees awarded to Cuneo in the Leathamd&miksetcases. PIs.’

Summ. J. Mem. at 10. The plaintiffs alleged that the defendant had contacted and then sued
Cuneo’s co-counsel in the Gold Traiase seeking additional payment from the attorneys’ fees
awarded in that casdd. Due to these breaches of the Settlement &gent, the plaintiffs
refused tgay the defendant any percentage of the attorneyshi&eetherwise would have
receivedin theLeathermartase.Seeid. On March 27, 2009, this Court issued an order
granting the plaintiffs’ motiofior summary judgment based upon the finding that the defendant
materially breached the Settlement Agreeméght The Coursetforth its reasoning in the
memorandum opinion referenced above.

On June 9, 2009, the defendant sued Cuneo’s co-counselLiedtiermarcasein
Cdifornia state courtseeking additional payment from the attorneys’ fees awarded in that case.
Id. at 11. The defendant subsequently contacted one of the plaintiffsiwikset case and
attempted to persuade him “to obstruct any settlement of tbatucdess [the defendant]

received paymentindalsofiled an attorney’s lienld. Once theKwikset case settled, the

defendantontacted and threatened to sue defense cout caseand ultimately filed suit
against a variety of individuals and entities associated with the case sepkiniga of the
settlemenfunds. Id. at 12.

The plaintiffs instituted the current suit on May 11, 2GE&king a declaratory judgment
finding (1) that the defendant has “committed continued materiathe=d of tle Settlement
Agreement and thdbecause of the material breaches,” the defendant is no longer entitted to a
of the monies paid to Cuneo in connectiothtKwikset settlement(2) that the defendant

“gave up his rights, if any, to seek payméor theKwikset[c]lase undeguantum meruit and/or

unjust enrichment from Cuneo, Cuneo’s co-counsel oKthigset [d]eferdants;” and3) that

the defendantpay[the plaintiffs’] fees and costsarising from the current litigationAm.
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Compl. at 10. The plaintiffs also requested a permanent injunction enjoining the defemdant fr
further breaching his obligations under the Settlement Agreencerat 10-11.

The defendant subsequently filed a motion to dismiss, arguing that the platfdiffss
are barred byglaim preclusion Def.’s Dismissal Mem. at-13. In the alternative, the defendant
sought transfer of the case to the Central District of Califorkizat 3-6. While the motion to
dismiss was stilpending, the plaintiffs filed themation for summary judgment and far
permanent injunction. PIs.” Summ. J. Mot. at 1.

[I. STANDARDS OF REVIEW
A. Rule 12(b)(6)

A Rule 12(b)(6) motion tests whether the complaint “state[s] a claim upon whieh rel
can be granted.” Fed. R. Civ. P. 12(b)(6). “To survive a motion to dismiss [under Rule
12(b)(6)], a complaint must contain sufficient factual matter, acceptiedeago ‘state a claim to

relief that is plausible on its face.Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quotidel!

Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). In making this assessn@atniff

receives the “benefit of all inferences that can be derived from the facts all@ggadNat'l Ins.
Co. v. FDIC, 642 F.3d 1137, 1139 (D.C. Cir. 2011) (internal quotation marks and citation
omitted). But raising a “sheer possibility that a defendant has acted ulhya¥eils to satisfy

the facial plausibility requirementgbal, 556 U.S. at 678. Rather, a claim is facially plausible
“when the plaintiff pleads factual content that allows the court to draw [a]r&aleoinference
that the defendant is liable for the misconduct allegédl. {citing Twombly, 550 U.S. at 556).
While the Court must “assume [the] veracity” of any “wakaded factual allegations” in the
complairt, conclusory allegations “are not entitled to the assumption of tridh&t 679.

Although generally raised as an affirmative defense, the doctrine ofdieataimay be raised in



a preanswer motion to dismiss under Rule 12(b)@®geStanton v. Dist. of Columbia Ct. of

Appeals 127 F.3d 72, 76—77 (D.C. Cir. 1997).
B. Rule 56(a)

A motion for summary judgment will be granted “if the movant shows that there is no
genuine dispute as to any material fact and the movant is entitled to judgment as afmatter
law.” Fed. R. Civ. P. 56(a). In evaluating a motion for summary judgment, the countiewast
the evidence “in the light most favorable to the nonmoving party” and must “dravasdiniable

inferences in favor of the nonmoving party.” Talavera v. Shah, 638 F.3d 303, 308 (D.C. Cir.

2011) (citingAnderson v. Liberty Lobby, Inc477 U.S. 242, 255 (1986)ummary judgment

is appropriate if the non-moving partfails to make a showing sufficient to establish the
existence of aelement essential to thparty’s cas€,on whichthe party bears the burden of

proof. Celotex Corp. v. Catrett, 477 U.S. 317, 322—-23 (1988)e mere existence of a scintilla

of evidence in support of the [non-moving pastyposition will be insufficient; there must be
evidence on which the jury could reasonably find for the [non-moving party].” Anderson, 477
U.S. at 252.
[ll. ANALYSIS
A. Transfer of case
Before turning to the question of dismissal, the Court finds that transfer cdsbeo the
Central District of Califorra is not appropriate. Section 1404(a) provithes“[flor the
convenience of parties and witnesses, in the interest of justice, a distrtatheguransfer any
civil action to any other district or division where it might have been brought . ...” 28 U.S.C. §
1404a) (2006). Dstrict cours enjoybroad discretion in determining whether transfer of a case

pursuant to 8 1404 is warrante8eeSECv. Savoy Indus., In¢587 F.2d 1149, 1154 (D.C. Cir.

1978). The inquiryequiresa “caseby-case determiation of convenience and fairnessd.
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The circumstances here present little justificatmmtfansferring this caselhe only
consideration that weighs in favortoénsferis the defendant’s convenience since he now
resides in CaliforniaSeeDef.'s Dismissal Mem. at 5The other relevant considerations all
counsel against transferhe Court’sresolution of thixasebased on the parties’ pleadings and
briefs (for the reasons explain@ufra) obviateshe need to consider the convenience of any
potential witnessesr the location of any evidence. The plaintiffs chose to bring their case
before this Court, and object to the defendant’s request to transfer th&Seabds.” Dismissal
Opp’n at 2. And perhaps most importantly, two prior casesdan the parties in this litigation
have been heard and adjudicated by this Court. Transferring this case would regh&e anot
court to expend its limited time and resources familiarizing itself with the letggbyry of this
case and the relevant lamhen this Court has already done so. To create such a duplication of
efforts is not in the interest of justice. Therefore, the Court declines to trémnsfease in the
exercise of its discretion

B. Impact of the Court’s prior opinion

The Court’s prioopinion interpreting the Settlement Agreement and adjudicating the
parties’ respective rights under the Agreement raises the possibilitye¢hdddtrine of res
judicata bars some or all of the plaintiffs’ claimBae doctrine of res judicata refers collectively

to the related concepts of claim preclusion and issue preclusion. Taylor v.ISEH§&).S.

880, 892 (2008).A.M. Nat'l Pension Fund, Benefit Plan A v. Indus. Gear Mfg. Co., 723 F.2d

944, 946 (D.C. Cir. 1983). Underclaim preclusion, “a fial judgment on the merits in a prior
suit involving the same parties or their privies bars subsequent suits based oneticasse of

action.” .LA.M. Nat'| Pension Fund, 723 F.2d at 946-{#iting Parklane Hosiery Co. v. Shore,

% Because “[t]he preclusive effect of a federalirt judgment is determid by federal common law,” ti@ourt
mustapply controlling federal law in determinirige applicability of res judicata in this cas@aylor, 553 U.S. at
891.
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439 U.S. 322, 326 n.5 (1979)). Issue preclusion addresses a different problem, so that a final
judgment on the merits in an earlier suit bars “subsequent relitigation of issu@kyditigated

and determined in the prior suit, regardless of whether the subsequent suit isrbdsesame
cause of action.ld. at 947(citing same) Because “res judicata belongs to courts as well
litigants,” a court maraise the issue sua sponte. Stanton, 127 F.3d at 77.

In his motion to dismiss, the defendant argues that under claim preclusion, th&glainti
claims and request for injunctive relief are barred by the prior litighivween the parties.
Def.’s Dismissal Mem. at-B. However, the Court need not reach that issue, becduase it
identified a defect in the plaintiffs’ cortgant involving issue preclusion, which operates to
deprive the Court of subject matter jurisdiction over this cage plaintiffs’ declaratory
judgment claim seeks a declaration find{@gythat the defendant “committed continued materia
breaches of #gnMarch 15, 2002Settlement Agreement with Cune@2) that the defendant
“because of the material breaches, lost his right to be paid any percentagesefithéhé
Kwikset[c]ase;”(3) that the defendant, “by entering in to the Settlement Agreemave, up his

rights, if any, to seek payment for thevikset [c]ase undeguantum meruit and/or unjust

enrichment from Cuneo, Cuneo’s co-counsel olkiWikset [d]efendants;” an@4) that the

defendant pay the plaintiffs’ fees and costs in this action. Am. Comp. d&@h&dplaintiffs also
ask the Court to enjoin the defendant from further breaching his obligations undettldracse
Agreement.ld. at 16-11. The plaintiffs assert diversity jurisdiction under 28 U.S.C. § 1332
(2006)as the basis for théourt’s jurisdiction, alleging that the amount in controversy exceeds
$75,000.1d. at 2.

The plaintiffs’ potential recovery of money damages, however, depends on the Court’s
adjudication of an issubat wasalready litigated before this Court and deteradi in its prior

opinion. With respect to the plaintiffs’ obligation to pay the defendant a twentynpsicae of
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the attorneys’ fees obtained for tKevikset case, this Court determined that the defendant had

materially breached the Settlement Agreement and thus held, “because the defendiafiymater
breached the 2002 Settlement Agreement . . . the plaintiffs were relieved diutlygo pay him

20% of the net fees they acquired in HeathermarandKwikset cases, as would have been

required by the 2002 Settlement Agreement.” Cuneo Law Grp., 669 F. Supp. 2d &h&25.

plaintiffs recognize as much in their motion for summary judgment, which state'$tthe
Court held that [the defendant] had, by contacting and suing Cuneo’s Golad«@uansel,

materially breached the 2002 Settlement Agreentieeteby losing his entitlement to any

percentage of the fees in the Leatherman and Kwikset.takss' Summ. J. Mem. at 10

(emphasis addedincethisissuewasactively litigated by the parties ad@termined by the
Court in the 2008 litigation, issue preclusion bars the Court from considieagagin here.

Because the amount in controversgmirely predicated on the Court’s consideration of
an issue that ibarred by issue preclusion, thesaded basis for jurisdiction failiversity
jurisdiction under 8§ 1332 requires that the amount in controversy in a civil action exceed
$75,000. 28 U.S.C. § 1332. Whether a complaint states a sufficient amount in controversy is
generally determined #te time the complaint is fileénd “[e]vents occurring subsequent to the
institution of suit which reduce the amount recoverable below the statutorgldmitt oust

jurisdiction” St. Paul Mercury Indem. Co. v. Red Cab Co., 303 U.S. 283, 289-90)(1938

However, “if, from the proofs, the court is satisfied to a [legal] certairayttie plaintiff was
never entitled to recover that amount . . . the suit will be dismisdaddt 289. A court must
thus distinguish “between subsequent events that change the amount in controversy and
subsequent revelations that, in fact, the required amount was or was not in contrtoversy a

commencement of the actionJones v. Knox Exploration Corp., 2 F.3d 181, 183 (6th Cir.

1993). When faced with similar circustances, the Third Circuit opined that it would consider
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the reduction in the amount of controversy through application of res judidageafmpropriately

placedin the latter category, depriving the court of jurisdiction. Carlisle v. Mdtsamber Co.,

186 F. App’x 219, 227 (3d Cir. 2006).

Following the reasoning of the Third Circultet Court agrees that the circumstances here
deprive the Court of jurisdictionThe plaintiffs were never entitled to recover any monetary
damages in this action becaulse Court’s consideration of the plaintiffs’ entitlement to damages
was barred by the doctrine of res judicattéhe time the complaint was filed'he Court’s
determination that the plaintiffs’ claim for damages is precluded by the’€ptidr opinion &
thus a “subsequent revelation” that the amount in controversy was, in fact, not in contabversy
the time the plaintiffs filed their complaintVithout the claim for money damages resulting
from the defendant’s breach of the Settlement Agreement, there is no amount in ceyirover
this case, let alone an amount sufficient to satisfy the requirements of § 1332. ThenGsur
no other basis for jurisdictidmere See generallAm. Compl. Accordingly, the Court lacks
subject matter jurisdiction ovéhis case, and must dismiss the plaintiffs’ claforshat reasor

V. CONCLUSION

For the foregoing reasorthe Court concludes that it mugtant the defendant’s motion
to dismiss only to the extent that the relief sought by the defendant is gramdeid deny it in
all other respects, and to deny the plaintiffs’ motion for summary judgient.

REGGIE B. WALTON
United States District Judge

* Becausehe Court concludes that it does not have subject matter jurisdicéont@yplaintiffs’ claims, it does not
reach the issue of whether injunctive relief is appropriate to enjoin thadieft from further breaching his
obligations under the Settlemeng®ement. Nonetheless, the Court notes thgriteives a serious question as to
whether such reliefould be granted as a resultastablished principles of contract law preventing a court from
awarding both enforcement of a contract and liquidatecadamto redress a breach of contr&gel2 Arthur

Linton Corbin,Corbin on Contract§8 1216, 1222 (2d ed. 2002)T] he injured party should not be allowed to
enforce and receive specific performance and at the same time get judgment fpesitoma total breach.

® The Court will contemporaneously issue an Order consistenthigtiviemorandum Opinion.
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