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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SAUNDRA MCNAIR,

Plaintiff,
V. Civil Action No. 12-248 (JEB)
DISTRICT OF COLUMBIA,

Defendant.

MEMORANDUM OPINION

Plaintiff Saundra McNair was &earingofficer with the District of Columbia Department
of Consumer and Regulatory Affairs who lsaffered fromlupus and a series of related
complications since 2001She brought this action against the District under the Americans with
Disabilities Act of 1990, allegingoththatDCRA failed to providener withreasonable
accommodationg/hile she recovered from back surgery and that it retaliated againsy her
threatening her with terminatiafter she requestesdich accommodation®\lthough discovery
has not yet commeed theDistrict now files this Motion for Judgment on the Pleadings or, in
the alternative, for Summary JudgmeAs to Plaintiff’s first claim, the Court finds that
summaryjudgment would be premature at this early juncture in the proceedings. Tite Cou
however,agrees that McNair’s retaliation claim must fail as a matter of law, and ihwsl
grant the Motion for Judgment on the Pleadings as to that count.
l. Background

According to her Complaint, which must be presumed true for a motion for judgment on
thepleadings, though not fousimaryjudgment, McNair was diagnosed witysgemc lupus

erythematosus in 200SeeCompl., § 8. She alleges that she has suffered from a variety of
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complications due to her disease, including difficulty recovering fpbysical ailments ranging
from the common cold to complex surgeriésficulty with sitting, standing, walkingand
concentratingand occasional bouts of fatigue and shertn partial paralysisid., 1 9, 11.
Despite these challenges, McNaggan workingas a Hearing Examiner withCRA in August
2002, where her job responsibilities included “conducting administrative hearingslezori
and evaluating written motions and other case filings, engaging in legakctessafting
decisions and ordeyand communicating with all parties involved in administrative cases before
her.” Id., § 12. She asserts that she notified her employer of her disabilitiyedstle was
periodically afforded “such reasonable accommodations as working from homwerkang on a
modified schedule” as her illness requirdd., 11 1315.

In November 2005, McNair was diagnosed with degenerative disc disease and had to
undergo “numerous back surgeries . . . in an effort to repair her injured sfne|"16. She
took extended medical leave during her complicated recobetyher leavexpiredon May 11,
2006. Id., 19 1720. At this point, the parties’ accounts diverge. When her leave expired,
McNair alleges that her supervisor, Keith Anderson, verbally indicated thabslework from
home for some time artlatshe then resumed work on administrative cases she had pending at
the beginning of her extended leavd., I 20. According to the DistrictAnderson notified
McNair on July 7 “that the DCRA had not authorized [her] informal demand . . . and that [she]
would have to submit her reasonable accommodation request in wriegNot., Statement
of Undisputed MateridFacts, 1 6. McNair, by contraslescribes this decisi@s a “revocation”
of a preexisting authorization to work from hongeeCompl., T 23. She submitted a formal
written request for a reasonable accommodation on July 14, 2006, reqpestimgsiornto work

from home two or three days per week, with flexible hours on the days she wasfiictheSee



SUMF, 1 7. On August 3, 2006CRA informed her that it believed it could not permit her to
work from home as requested and that she had been designated absent without ledye (AWO
Id., 1 8; Mot., Exh. F (Letter from Deborah Bonsack torfsiaa McNaij.

In late Septembe200§ DCRA DirectorPatrick J. Canavareminded her of her AWOL
status and her lack of wefkom-home authorization and instructed her to report to work by
November 6, 2006, or face possible terminatiSeeSUMF, 1 9; Md., Exh. | (Letter from
Patrick Canavan to Saundra McNair). This date was later extended to Deddm®@06.See
SUMF, § 10. On January 4, 2007, she was given dalsadvance written notice that DCRA
proposed taemowe her from her position, which slsuccessfully contested. Seempl.,{Y 36
37; Mot., Exh. L (Advanced Written Notice of Proposed Removas) a result DCRA formally
issued its decision not to terminate her on September 19, 2007, and instructed her to report to
work by October 1, 2007SeeCompl., 1 36-37; Mot., Exh. M (Letter from Linda K. Argo to
Saundra McNair). McNair did report to work on October 1, 208éeSUMF, | 11, but claims
“that Defendant had not provided any of the previously promised reasonable accommodations”
and “purposefully prevented [her] from fulfilling her job responsibilities and dutigse
Compl., 1 40. McNair remained in her position until February 12, 2009, when she resigned to
accept a position with the District's Department of Employment ServisesSUMF, { 14.

After properly exhausting her administrative remedies, McNair broughsuftisgainst
the District on February 14, 2012. She alleges two ADA violations: first, that ttreeDis
discriminated against her by failing to provide the reaseradcommodations she requested
(Count I) Compl, 11 4651, and second, that the District retaliated against her by notifying her

of her proposed terminatia@iter she had requested accommodat{@mant II). 1d., 11 52-56.



The Districthasfiled this Motion for Judgment on the Pleadings or, in the alternative, for
Summary Judgment, which the Court now considers.
. Legal Standard

The District styles its Motion as one for judgment on the pleadings or, in theasilter
summary judgmentThese entail vergifferent legal standards. This Court evaluates a Rule
12(c) motion for judgment on the pleadings under the same standard as a Rule 12(b)(6pmotion t

dismiss. SeeRobinson-Reeder v. Am. Council on Educ., 532 F. Supp. 2d 6, 12 (D.D.C. 2008).

The factu&allegations presented in the Complaint must thus be presumed true and should be

liberally construed in Plaintiff's favorSeeLeatherman v. Tarrant Cnty. Narcotics Intelligence

& Coordination Unit, 507 U.S. 163, 164-68 (1993). The ngpleaxding rulesire “not meant to

impose a great burden upon a plaintiff.” Dura Pharm., Inc. v. Broudo, 544 U.S. 336, 347 (2005).

Although “detailed factual allegations” are not necessary to withstanteda R{p)(6) motion,

Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007), “a complaint must contain sufficient

factual matter, [if] accepted as true, to state a claim to relief that is plausiitdeface.”

Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (internal quotation omitted). Plaintiff must put forth

“factual content that allows the court to draw the reasonable inference that theadefetidble
for the misconduct alleged.ld. Though a plaintiff may survive a Rule 12(b)(6) motion even if

“recovery is very remote and unlikelyltvombly, 550 U.S. at 556 (quoting Scheuer v. Rhodes,

416 U.S. 232, 236 (1974)), the facts alleged in the complaint “must be enough to raise a right to
relief above the speculative leveld. at 555.

A motion for judgment on the pleadings under Rule 12(c) must rely solely on matters
within the pleadingsseeFed. R. Civ. P. 12(d), which include statements adopted by reference as

well as copies of written instruments joined as exhibits. Fed. R. Civ. P. 10(c)e WheZourt



must consider “matters outside the pleadings” to readoitislusion, a motion for judgment on
the pleadings “must be treated as one for summary judgment under Rule 56.” FedR. Ci

12(d);see alsdrates v. District of Columbia324 F.3d 724, 725 (D.C. Cir. 2003).

Summary judgmentonverselymay be grated if “the movant shows that there is no
genuine dispute as to any material fact and the movant is entitled to judgment as af matter o

law.” Fed. R. Civ. P56(a);see als@nderson v. Liberty Lobby, Inc477 U.S. 242, 247-48

(1986); Holcomb v. Powell, 433 F.3d 889, 895 (D.C. Cir. 2006). A factis “material” if it is

capable of affecting the substantive outcome of the litigat8eeLiberty Lobby, 477 U.S. at
248 Holcomb, 433 F.3d at 895. A dispute is “genuine” if the evidence is such that a ldasona
jury could return a verdict for the nonmoving par8eeScott v. Harris, 550 U.S. 372, 380

(2007);Liberty Lobby, 477 U.S. at 248; Holcomb, 433 F.3d at 89A.party asserting that a fact

cannot be or is genuinely disputed must support the assdiideiting to particular past of
materials in the record” ostowing that the materials cited dot establish the absence or
presence of genuine dispute, or that an adverse party cannot produce admissible evidence to
supportthe fact.” Fed R. Civ. P. 56(c)(1).

When a motion for summary judgment is under consideration, “[t]he evidence of the non-

movant[s] is to be believed, and all justifiable inferences are to be drawaiifiejvor.” Liberty

Lobby, 477 U.S. at 255ee alsdMastro v. PEPCO, 447 F.3d 843, 850 (D.C. Cir. 2006); Aka v.

Wash Hosp Ctr., 156 F.3d 1284, 1288 (D.C. Cir. 1998\ panc). On a motion for summary

judgment, the Court must “eschew making credibility determinations or weitltergyvidence.”

Czekalski v. Peter175 F.3d 360, 363 (D.C. Cir. 2007).

The nonmoving party’s opposition, however, must consist of more than mere

unsupported allegations or denials and must be supported by affidavits, declarattime, or



competent evidence, setting forth specific facts showingltleatis a genuine issue for trial.

SeeFed R. Civ. P. 56(e); Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986). The nonmovant is

required to provide evidence that would permit a reasonable jury to find in its taaringham
v. Navy, 813 F.2d 1236, 1242 (D.C. Cir. 1987). If the nonmovant’s evidence is “merely
colorable” or “not significantly probative,” summary judgment may be graritdxbrty Lobby;
477 U.S. at 249-50.
[11.  Analysis

The District moves fojudgment on the pleadings am,the alternatie, simmary
judgment as to both of McNair’s claim$lore specifically, Defendaatrgues that Plaintiff's
claims are deficient on their face ahet even if they survive judgment on the pleadings, the
undisputed facts demonstrate that no ADA violatiocuoed SeeMot. at 4-5. The Court will
first considetthe facial sufficiency of th€omplaint and then move to a discussion of summary
judgment.

A. Judgment on the Pleadings

In seeking judgment on the pleadings, Defendant focuses on Plaintiff' stretadi@im
(Count II). While McNairdiscussesther incidents of retaliation in her OppositiseeOpp. at
20, her Complaint pleads only one retaliatory action by the District: slyeslieat her
supervisor’s letten January 2007 providing her with noeiof aproposed termination was sent
in retaliation for her request for reasonable accommodations, a protectgty antier the ADA.
SeeCompl., 11 53-55Advanced Written Notice of Proposed Removahe District argues that
it is entitled to judgmentn the pleadings because this letter did asta matter of law,

constitutean adverse employment actioBeeMot. at 13-15. The Court finds the District’s



position is consistent with the clear law of this Circuit and thilisgrantit judgment on the
pleadings as t@ount Il
Like all of its sister circuitshe D.C. Circuit “analyz[es] . . . retaliat[ion] claim[s] . . .

us[ing] the burden-shifting framework established by the Supreme Court in McDDonelas

Corp. v. Green, 411 U.S. 792 (1973) developed for Title VII cases.Smith 430 F.3d 450,

455 (D.C. Cir. 2005) (collecting cases)Jnder this framework, the plaintiff must establish three
elements of a prima facie case of retaliation: first, that she ‘engagedateated activity;

second, that she ‘was subjected to adverse action by the employer’; and thittetieagxisted

a causal link between the adverse action and the protected acti@tgith, 430 F.3d at 455

(quoting_Jones v. Wash. Metro. Area Transit Auth., 205 F.3d 428, 433 (D.C. Cir. 2000)).

Neither party disputes that McNair engaged in a protected activity weareghested
accommodations for her disability; the District, howewaegues that she never experienced any
materially adverse employment action. $&s. at 1315.

“[A] ‘materially adverse’ action for purposes of a retaliation claim is oag‘tould well
dissuade a reasonable worker from making or supporting a charge of discamihaBaujacq

v. EDF, Inc., 601 F.3d 565, 577 (D.C. Cir. 2010) (quoting Burlington N. & Santa Fe Ry. Co. v.

White, 548 U.S. 53, 57 (2006)3ee alstMogenhan v. Napolitano, 613 F.3d 1162, 1166 (D.C.

Cir. 2010) (noting that D.C. Circuit has “applied the Burlington Nortls¢éeindard to retaliation
claims under the Rehabilitation Act as well as Title VII”). A long line of cases this Circuit
and others have held that threats, revoked disciplinary plans, and other such ultimately
unconsummated actions are not materially adverse for purposes of retalation 8ee, e.g.

Blaloch v. Kempthorne, 550 F.3d 1191, 1199 (D.C. Cir. 2008) (“[plaintiff] further argues that

[his] proposed 2-day and 30-day suspensions were materially adverse . . . [b]ut courts have been



unwilling to find adverse actions where the suspension is notligcteaved”) (emphasis

deleted; Whittaker v. N. lll. Univ., 424 F.3d 640, 647 (7th Cir. 2005) (“[A] suspension without

pay that is never served does not constitute an adverse employment)a8tewart v. Evans,

275 F.3d 1126, 1135 (D.C. Cir. 2002) (“this type of temporary designation [delaying a
promotion] is not one of the terms, conditions or privileges of employment contethipjaiatie

VII"); Pennington v. City of Huntsville, 261 F.3d 1262, 1267 (11th Cir. 2001) (“the caselaw in

this area indicatgethat the decision to reprimand or transfer an employee, if rescinded before the

employee suffers a tangible harm, is not an adverse employment ad#lonQin v. Katten

Muchin & Zavis, 116 F.3d 1549, 1555 (D.C. Cir. 1997) (“interlocutorfimer]mediate
decisions having no immediate effect upon employment . . . were not intended to fall within the
direct proscriptions of ... Title VII"") (quoting Page v. Bolger, 645 F.2d 227, 233 (4th Cir.
1981)).

Indeed, this Couitself has repeatedly appliedishstandard to hold thatstances of
conduct exactly like thatbout whichMcNair complains were not adverse employment actions.

For example, in Mahoney v. Donovan, 824 F. Supp. 2d 49 (D.D.C. 2011), this Court held that an

email “merely advising [an emgyee] . . . that if he continued a course of actiomight be

subject to discipline does not” constitute an adverse employment action.” 824 F. Supp. 2d at 61

(emphasis in original). Likewise, Bailey v. Wash. Metro. Area Transit Auth., 810 F. Supp. 2d
295 (D.D.C. 2011), this Court held that the proffer of a severance package to an employee who
was performing unsatisfactorily was not an adverse action, even though plaigtji#d] the

offer . . . as an attempt][ ] to force her to resign.” 810 F. Supp. 2d at 301 (internal quotation

marks omitted). This Court is in good company with others in this Circuit and beyond in these



decisions and sees no reason to deviate from them &eetlerbert v. Architect of the Capitol,

776 F. Supp. 2d 59, 75-76 (D.D.C. 2011) (collecting cases).

The Court does not doubt that it was both unpleasant and disconcerting for McNair to
receive a letter from her supervisor threatening her with terminatiorgetngs. The receipt of
such a letter, however, did not imposeiagible harm.In fact, she kept her job until resigning
two yeas later in February 2009. As our Circuit notdbl]'ot everything that makes an

employee unhappy is attionable adverse actionBroderick v. Donaldson, 437 F.3d 1226,

1233 (D.C. Cir. 2006). The District correctly observes that “DCRA had an affuenddity to
provide McNair with proper notice . . . so that she could challenge her proposed temiinat
seeMot. at 14, whichin fact she successfully did. Given the complete absentangible,
permanent injury over and above dfpjurely subjectivenjuries, such as . . . dissatisfaction . . .
or publichumiliation” the Court is unable to find that McNair experienced an adverse

employment action for purposes of her retaliation claifrarkkio v. Powell, 306 F.3d 1127,

1131 (D.C. Cir. 2002). Ae District isthusentitled to judgment on the pleadings on Count II.

In similarly seeking judgment on the pleadings on Count |, the faitvaecommodate
cause of actiorthe Districtreliesheavily on material in the scant record available at this stage in
the litigation— including its own correspondence with Plaintiff, official job descriptions, and
other related documents. As a result, judgment on the pleadings would be inappropcete, si
such a motion under Rule 12(c) must rely solely on matters within the pleadegBed R.

Civ. P. 12(d). Whereas herethe Couris asked t@wonsider “mé#ers outside the pleadingslie
Court must treat the motioa$ one for summary judgment under Rule 56.” Fed. R. Civ. P.

12(d);see alstrates 324 F.3cat 725. The Courtaccordingly will do so



B. Summary Judgment

If it is not entitled to judgment on the pleadings on Count I, the District maintains that it
should alternatively obtain summary judgment. In so arguingDistrict identifies a procedural
flaw in McNair's Opposition: sh&iled tosubmit a statement of controverted facts with her
Opposition to its Motion, as required by Local Rule 7(h)@¢eRep. at 1 n.1. Ae Dstrict
correctly observeshat Local Rule7(h)(1)thuspermits the Court to assume the District’s
statement of material facts to be admitt®dhile this omission is surprising, the Coisteven
more troubled by the lack ahycitations to record evidence in McNaipleadings- either in a
separate statement of facts or otherwise. Throughout her Opposition papers, feliekences
only fourfactual “sources”: her unverified complaint, the letter she wrote to Acting Re
Administrator Keith Anderson requesting accommodations for her disabilitistlod proposed
accommodations she submitted to Deborah Bonsack, DCRA'’s Asddistactor for
Administration and the EEOC’s Determination on her original complaint. None of these,
however, is connected to any swoethkhration or testimony, and she improperly cites her letter
for the truth of its contents.

While McNair’s briefs are assuredly deficient in this regénd,Court holds that the
District is nonetheless not entitled to summary judgment at this stagegrotteedings.

Although Plaintiff has developed no record, there is some language in her submissions and the
District’s that could conceivably create a dispute of material fact. In agdifgjummary
judgment ‘ordinarily is proper only after the plafhhas been given adequate time for

discovery.” Information Handling Services, Inc. v. Defense Automated PriS@ngices, 338

F.3d 1024, 1032 (D.C. Cir. 2003) (quoting Americable Int’l, Inc. v. Department of Navy, 129

F.3d 1271, 1274 (D.C. Cir. 1997¥ee alscCelotex Corp., 477 U.S. at 322. Because neither
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party has had a chancedngage in discovery, the Court will deny Defendakigion at this
point, but will permit the District to renew #fter furtherdiscovery. The Court, at that stage,
furthermore, will expect Plaintiff's compliance with pleading rules.
V.  Conclusion

For the aforementioned reasons, the Cailfitgrantin part and deny in paBefendant’s

Motion. A separate Order consistent with this Opinion will be issued this day.

/s/ James E. Boasberg
JAMES E. BOASBERG
United States District Judge

Date: November 9, 2012
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