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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NATIONAL SECURITY COUNSELORSet al,

Plaintiffs,
Civil Action No. 12-284(BAH)
V.
Judge Beryl A. Howell
CENTRAL INTELLIGENCE AGENCY, et al,

Defendans.

MEMORANDUM OPINION

Theplaintiffs—a groupconsistingof journalists,academics, and government watchdog
groups—bring this action against the defendants Central Intelligence Agentd’j*@nd Office
of the Director of National Intelligence (“ODNIfursuant tointer alia, the Freedom of
Information Act (“FOIA”), 5 U.S.C. 8§ 55and the Administrative Procedure AtAPA”), 5
U.S.C. 88 701et seq. The plaintiffseachsubmittedat least oa FOIA requesbr Mandatory
Declassification Review (“MDR”) requesd the ClAbetween July 201 and January 2012nd
theychallengehe CIA’s responses to those requests in a number of ways. In addigsnds
related to specifiEOIA requests, the plaintiffs claim that the CIA is engaging variety of
policies or practices that constitute ongoargl systmatic violations of the FOIA.Furthermore
the plaintiffschallenge the CIA’s promulgation of a final rule regarding how fees aessead
for MDR requests, without first subjecting the rule to noioekcomment proceduresthe CIA
hasnow moved to dismssnine ofthe twentysix causes of action pleaded in the plaintiff's First
Amended Complaint, pursuant to Federal Rules of Civil Procedure 12(b)(1) and 12{h)&5).

partial motion to dismiss will be granted in part and denied in part.
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BACKGROUND

This case in its entiretyultimatelyimplicates over thirty separate FOIA and MDR
requestsubmitted by the plaintiffsalong with four alleged policies or practices of the CIA and
onefinal rule promulgated by the CIASeeFirst Am. Compl.(*FAC”) 1119-233, ECF No. 9.
The CIA’s pendingpartialmotion to dismiss, however, only touches upaurteenof these
specific request$jn addition to the four policies or practices and the single final rule.
Therefore, the Court will only set forth the facts that are relevant tdidgahe pending motion.

A. Specific FOIA Requests

On October 20, 201@laintiff National SecurityCounselos (“NSC”) submitted to ODNI
a FOIA request “for all FOIA Referral Memos sent to other government agendiescal Year
2010 and any subsequent correspondence with the agencies regarding these memos or the
records to which they refer.Id.  221. In response to this request, on July 20, 2011 (*Request
#1”) and November 4, 2011 (“Request }2he ODNI “referred an unknown amount of CIA
material to CIA for review and direct response to N8CS&e id 1222, 225.0nMarch 13,
2012 and March 15, 2012, the CIA “withheld all information” from Request #1 and Request #2,
respectively, citing FOIA Exemptions 3 and 8. §9229-30. NSC did not file an
administrative appeal of these withholding determinatiddsverthelesg\\SCclaims that the
CIA’s deniallettersfor Request #1 and Requestw@re “legally insufficientto trigger an

administrative appeddecause they did not “provide an estimate of the volume of any denied

! Nine of these fourteen specific requests are implicated, however, not becadaittifs ghallenge the CIA’'s
responses to the individual requgsts se but because the plaintiffs cite the CIA’s resparteehe requests in

order to allege the existence of a larger policy or practice within thesgke.g.FAC 1168-77 (Count Five), or

to illuminate the context of their APA challenge to the CIA’s promulgation afa fule regarding fees assessed to
MDR requesterssee id f119-39 (Count One). Only four of the counts challenged in the pempdirigal motion to
dismiss are substantive challenges to the CIA’s respoospecific FOIA requestsSeeid. 1115968 (Count
Nineteen)jd. 11176-94 (Counts TwentOne and Twentfwo); id. 11220-33 (Count Twety-Six).

2The CIA assigned each of these referrals a unique request number, and tfinss Araghded Complaint treats
them as separate requests for information under the FEO&AFAC 11222, 225.
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matter” pursuant to 5 U.S.C. 8§ 552(aj®) SeeFAC 11231-32. Therefore, NSC adiges that it
has constructively exhausted its administrative remedies because “twenitygiaaks have
elapsed without a substantive determination by CIA which meets the volume estimate
requirement of FOIA.”See id{ 232.

On September 62011 plaintiff Kathryn Sacksubmitteda FOIA reques(*Request #3")
that sought “thirty-two specified documents currently published in the CIA RecoadshSEool
(‘CREST).” Id. 1 177. This request specified that “[rlecords which are currently published in
CREST inredacted form shad be reviewed for full releasender FOIA,” and requested a
public-interest fee waiver and production of any responsive records in an elefiiromt. See
id. On September 13, 2011, the CIA “released paper copies of the redacted versions of the
thirty-two documents which were published in CREST” and also “denied Sack’s request for a
public interest fee waiver and assessed a duplication fee of $13, stating #nabthidrbe no
public interest in releasing records which were alreadbfighed in CREST."Id. { 178. On
September 26, 2011, Sadedministratively] appealed all redactions in the thivxp
documents” and the fegaiver denial.ld. § 179. On October 18, 2011, the CIA responded to
Sack’sadministrative appeal, statingatif[i]t was not clear that you were requesting -aendew
of these documents,” though “we can open a new request to address this re-resiewighy”

Id. 1 180. The CIA’s response also stated that “you were not given appeal rightsariiéne e
regponse, and, as such, we cannot accept your apddalThe plaintifis challenge this response
by the CIA, both because “Sack has a legal rightto obtain the information she seeks” and
because “Sack has a legal right to receive a public intesefee waiver.”See id{181-82.
Specifically, the plaintiffs allege that “there is no legal basis for ClAmply provide records

which had been previously processed when Sack explicitly specified in her equast letter



that all records currentiyublished in redacted form were to bepr@cessed for release under
FOIA.” Id. {1813

Also on September 6, 2011, NSC submitted a FOIA request to th€'Réfuest #4”)
that was related to one of its previous requeSesid. { 161. In particular, the CIA’s response
to a prior FOIA requestad stated that revieof certain documents “would impose an excessive
and unreasonable burden on the [CIA], and pursuant to relevant precedent, we must decline to
process such requests.See idf 160. Hence, Reque#4 requested “records pertaining to the
‘relevant precedent’ to which this letter referredd’  161. On October 21, 2011, the CIA
“released one document comprised solely of the paragraph which had been useesiootiser
letter to” the previous requesshd “did not list the records withheld in their entiret§aée id.
1 163. On December 29, 20NSC sent a letter to the CIA, requesting a list that “identifies the
records being withheld and describes the reasons for their withholding in genasal’ Id.
1 164. NSC'’s letter further stated that “[u]ntil we obtain such a list, we do notleogsur
response to constitute a proper final determination response and rejeqipyealrdeadline.”ld.
Similar to its challenge to Request #1 and Request #2, discussed above, NSC contends that it
constructively exhausted its administrative remeckgading Request ##ecause “twenty
working days have elapsed without a substantive determination by CIA which heeetdume
estimate requirement of FOIA.See id 167.

On May 4, 2010NSC submitted a FOIA request to the CIA forter alia, “the 15 FOIA
requests received by the [CIA] during Fiscal Year 2008 that were cdaisasifull denials
because thRecords were not Reasonably Described in” the CIA’s 2008 Annual Rejeaid.

1 184 (internal quotatiomarks omitted)see alsdefs.” Ex. C at 1, ECF No. 14-3F hat same

% Similarly, the plaintiffs allege that “CIA’s deniaf 8ack’s request for a public interest fee waiver was predicated
on an incorrect assumption that [Sack] had requested thetthotsecordsas they were published in CREST
FAC 1182 (emphasis in original)
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day, NSC also submitted a similar FOIA request to the CIA that saoggrtalia, “[t|he 290

FOIA requests received by the CIA during Fiscal Year 2008 that werefieldss full deniad
because they were considered Improper FOIA Requests for Other ReasthiesCIA’s 2008
Annual Report.SeeDefs.’ Ex. D at I(internal quotation marks omittedBCF No. 14-4FAC

1 187;see alsdecl. of Martha Lutz § 69\ at’| Sec. Counselors v. CIAo. 11-444 (D.D.C.

Dec. 20, 2011). NSC agreed to combine these two requests into one, and the CIA provided NSC
with records responsive to the merged request on August 31, 3eEAC 11186, 188.NSC
alleges that “it is not possible to discern frora tecords themselves which records are
responsive to which request,” and so NSC “asked CIA several times to identifyebe f

records which were responsive to” the first request, but “CIA refused to prowde a
clarification.” See idf 189. NSC herefore submitted a new FOIA request on October 12, 2011
(“Request 8”), which sought “the first page of the initial response letter for each oifteenf

FOIA requests identified inits first May 4, 2010 FOIA requestd. § 190. The CIA

nevertheless “refused to process the request, stating that it was a dgplaradeof the line

items of the merged [rlequestSee idJ 191. NSC attempted to appeal this determination by
the CIA not to process Request #5, but the Célused to accept NSC’s appeal” because the
request was nev@rocessedSee idf{192-93. NSC challenges the CIA’s respondedquest
#5and asserts that it has a legal right to the information sought in that re§aesdy 194.

B. Alleged Policies or Practiced/iolating the FOIA

The plaintiffsalso challenge what they allege &var separate policies or practicafsthe
CIA that constitute ongoing violations of the FOIA. The Court will summarize below the

plaintiffs’ allegationgegarding each claimed policy or practice.



1. Policy or Practice of Requiring Commitment to Pay Applicable Fees

Between September 6, 2011 and September 14, 2011, NSC submitted five FOIA requests
to the CIA. SeeFAC 169. In response to each of these requests, the CIA notified NSC that
“[w]e determined that your requdsilis into the ‘all other’ fee category, which may require you
to pay charges to cover the cost of searching for and reproducing responsigs (iéeory)
beyond the first 100 pages of reproduction and the first two hours of search time, which are
free.” I1d. 170. The CIA’s letters also stated that “we will need your commitment to pay all
applicable fees before we can proceed with our searchiesNSC sought clarification of these
letters, asking the CIA, via letter on October 4, 2011, to “[p]lease confirm that you megouhat
will conduct the first two hours of search regardless of our promise to pay, since niglace e
to that by law, and that you willot conduct any furthesearches absent a promise to pdy.”

1 71(emphasis omitted)The CIA responded to NSC'’s request on October 7, 2011, stating that
“it is not possible to limit our searches for records on a particular topic tegetivo hours”

since “some of the searches are automated, whereas others are not,” and ther¢taed “the
search effort cannot be limited in an arbitrary way, such as the maximum aimetuzdan be
performed as you requestedd. § 72. In light of this correspondence, the plaintiffs allege that
“CIA’s refusal to provide two free hours of search time to ‘all other’ reguestho refuse to

pay any fees represents an ongoing policy, practice, or Standard Operatiadure (‘SOP’),”

which “is in violation of FOIA.” See id{{ 74-75%

* The term “all other” FOIA requester is a reference to the CHO$A fee categories, and the “all other” category
consists of all individuals who aret“commercial” requesters, “necommercial educational or scientific
institution” requesterr “representatives of the news media” requesters, as those terms are defiee@IiN'$
FOIA regulations.See32 C.F.R. 81900.02(h).



2. Policy or Practice of Charging Search Fees for Automated Searches

The second allegeablicy or practice of the Cl&hallengedy the plaintiffs isbased on
the same facts just discussed. Specifically, the plaintiffs point to the languhgeCIA’s
October 7, 2011 response lett®hich statedhat “it is not possibleat limit our searches for
records on a particular topic to precisely two hours” since “some of the seaha®mated,
whereas others are notldl. § 72. Fom this language the plaintiffs claim that “[t]he fact that
some of the searches are automatesino bearing on the length of the search for fee purposes
unless CIA counts the time that a computer takes to perform an automatédngtarm human
participation as part of the search tim&eeid. 1 80. Accordingly, the plaintiffs allegthat
“CIA’s reference to automated searches indicates an ongoing policy, prac&@Pd and “[a]
policy, practice, or SOP of counting for fee purposes the time spent by a copgrtmeming an
automated search with no human participation is in violation of FO8&é id{181-82.

3. Policy or Practice of Refusing to Provide Electronic Records

The thirdallegedCIA policy or practicechallengedy the plaintiffs relates to the format
in which records are produced to FOIA requesters. The plaintiffealieg they “have never
received electronic records from CIA in response to FOIA requelsts{ 134. In this regard,
the plaintiffs also allege that “CIA admits that it has a blanket policy of considevery record
‘not readily reproducible in electronic format’ with the exception of a sé&eccategories of
frequently requested recorddd. 1 135. According to the plaintiffs, “CIA defends this policy
with the argument that its FOIA processing software is only located on its ieldssimputer
system, and that after processing records for release using thatrsattis unduly burdensome

to then remove the records from the classified system and burn them to digital nediahe

® In support of this contention, the plaintiffs generally cite the ClAlmtfs in Case Nos. 1443, 11444.” See
FAC 1135. Those two related cases are also currently pending before this Court
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plaintiffs thus allege that “[a] policy, practice, or SOReflising to providanyreleasable
records in electronic format (with the exception of a select few predefineggbua# is in
violation of FOIA.” See idf 136 (emphasis in original).

4. Policy or Practice of Invoking FOIA Exemption 3 Without
Authorization

The final allegedCIA policy or practice challenged by the plaintiffs has to do with the
CIA’s authority to invoke the National Security Act, 50 U.S.C. 88 40%eq. as a withholding
statute under FOIA Exemption 3, 5 U.S.G32(b)(3). “Prior to 2004, the National Security
Act vested the Directasf Central Intelligence (‘DCI’) with the authority to protect intelligence
sources and methods.” FAC { 208. According to the plaintiffs, “[ijn 2004, the Inteigen
Reform and Terrorism Prevention Act (‘(IRTPA’) transferred this authasityéke such a
decision from the DCI to the newbyreated [Director of National Intelligencar ‘DNI'].” 1d.
1 209. Thus, the plaintiffs allege that, after 2004, the CIA would only have the authority to
invoke the “protect intelligence sources and methods” clause of the NationakybActias an
Exemption (b)(3) withholding statute in one of two instances: “(1) it consulted withl @DN
each instance and ODNI authorized each invocation; or (2) ODNI authorized CIA to
independently make such invocation&eée idf 210. The plaintiffs claim that, although
“[s]ince 2004, CIA has repeatedly invoked the ‘protect intelligence sources and metaoss
of the National Security Act” pursuant to Exemption 3, “CIA possesses no indepeutiamita
to withhold records from FOIA requests under Exemption (b)(3) to protect intelégmurces
and methods."See idf1211, 214. This is so because, according to the plaintiffs, “the DNI has
not authorized CIA to independently invoke the National Security Act as an Exentp{@n (
withholding statute,” and therefore “every time CIA invokes the ‘intelligenceces and

methods’ language of the National Security Act as an Exemption (b)(3) withhgslditge at the



administrative stage, it is doing so without authorization ftieeagency vested with that
authority.” Id. 11215-16.Based on these allegations, the plaintiffs claim that “[a] policy,
practice, or SOP of invoking an Exemption (b)(3) withholding statute without proper
authorization is in violation of FOIA.Id. | 217.

With respect to each of these four alleged policies or practices, the aatigffe that
they “stand to continue to be harmed by this ongoing policy in the future, as theylyegalar
FOIA requests with CIA and will continue to do so in the ffetu Sead. 1137, 2185see also
id. 1176, 83 (making same allegations with respect to NSC ofily¢ plaintiffs also allege in
each of these poliegr-practice claims thahey are “entitled to relief in the form of a declaratory
order that CIA is irviolation of its statutory responsibilitiesder FOIA and an injunction
compelling CIA” to cease eaalmlawful policy or practiceSeed. 177, 84, 138, 2109.

C. CIA’'s Rule Reqgarding Fees Charged to MDR Requesters

The final claim that the CIA has moveddismissis the plaintiffs’ challengeunder the
APA, to the CIA’s decision to promulgate a final rule without noioelkcomment procedures.
On June 16, 1997 the CIA promulgated an “interim rule” to “implement its obligations under the
[FOIA], the Privacy Act, and Executive Order 12958 (or successor Orders)ipmeviglating to
classification challenges by authorized holders, requests for mandataygsifecdtion review,
and access by historical researchefSéeFreedom of Information Act; Privacyc and
Executive Order 12958; Implementati@interim Rule”), 62 Fed. Reg. 32,479 (June 16, 1997)

(codified as amended at 32 C.F.R. pts. 1900-01, 1907s@9}plsd~AC 20°

® MDR requests are requests filed with government agencies that “seek@sifichtion review of records” that are
classified but that, according to the requesters, shouldoeaavailable to the publicSeeFAC 112; see alsdExec.
Order No. 13,526 8.5a), 75 Fed. Reg. 707, 7418 (Dec. 29, 2009) (“[A] information classified under this order
or predecessor orders shall be subject to a review for declassificatioa dydinating agency,ifinter alia,] . ..
therequest for a review describes the document or material containingahmatibn with sufficient specificity to
enable the agency to locate it with a reasonable amount of effof}.
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Two sections of this 1997 InterimuRe described the CIA’s fee structdoe FOIA and
MDR requests. The section regarding fees for FOIA requests stated, mepigptart, that
“[r]ecords will be furnished without charge or at a reduced rate whenever gmeyg
determines,inter alia, that“it is in the public interest because it is likely to contribute
significantly to the public understanding of the operations or activities of thedJditites
Government and is not primarily in the commercial interest of the requeSeelhterim Rule,
62 Fed. Reg. at 32,483. In themse vein, the Interim Rule delineated three categoriE©th
requesters: (1) “[clommercial use” requesters, who were to be charged forl‘theefit costs
of searching for, reviewing, and duplicating responsive records (if any),[g@utational and
non-commercial scientific institution” and “representatives of the news mediaéségng who
were to be chargeohly for “reproduction beyond the first 100 pages,” and (3) “[a]ll other”
requesters, who were to be charged “the full direct cost of searching fopaodueng
responsive records (if any) beyond the first 100 pages of reproduction and theofinsiuing of
search time which will be furnished without charg#d’ at 32,484.The Interim Rule further
stated that “[MDR] [r]lequests made diredity[the CIA] will be liable for costs in the same
amount and under the same conditions as specified in 32 CFR part it9@032,496, which is
the portion of the CIA’s regulations dealing with FOIA requeste32 C.F.R. § 1900.01 (“This
part is issuedinder the authority of and in order to implement the [FOIA and other related
statutep”).

The plaintiffs allege that “prior to 23 September 2011, CIA rarely if evegeldaees to
process MDR requestand “[o]f the multiple frequent MDR requesters seyed by Plaintiffs,
none recalled ever being charged by CIA for MDR requesSsé&FAC 123. On September 23,

2011, however, the CIA published in thederal Registea final rule that amended the CIA’s
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regulations regarding fees for MDR reques$e&eMandatory Declassification Review (“Final
Rule”), 76 Fed. Reg. 59,032 (Sept. 23, 2011) (codified at 32 C.F.R. pt. IB@8¥inal Rule
added 32 C.F.R. § 1908.14, which sets forth several provisions governing whether and how fees
are assessed for MDR regt® In relevant part, the new provisions (1) assess reproduction fees
for all MDR requests, including a fee of fifty cents per page, $10 per CD, andraunirfee of
$15 per request for reproductiomsid(2) assess search and review fees of betweearg2@72
per hour for all MDR requests, which are due “even if our search locates no responsive
information or some or all of the responsive information must be withheld under applicable
authority.” See32 C.F.R. § 1908.14ee alsd-AC 1 25.

Since the passage thiis rule, the plaintiffs allegythat “CIA began responding to MDR
requests with demands that requesters commit to pay all search, review, acatidogdkes at
the new fee schedule described in 32 C.F.R. § 1908.14.” FAC 1 26. Specifically, theee of th
plaintiffs (NSC, Stein, anMark Zaid) each submitted one or more MDR requests to the CIA
following promulgation of the Final Rule, and the CIA responded to each requesiryy the
requester to commit to pay the fees outlined in 32 C.F.R. § 1908.14 and holding the request in
abeyance until such a commitment was givBeead. §27-35. Based on these allegations, the
plaintiffs claim that “CIA violated the APA by publishing a Final Rule substantiallyiatjgthe
former 32 C.F.R. 8§ 1908.13] without first using a Proposed Rule subject to notice and comment.”
Id. 1 38. The plaintiffs further allege that the CIA’s Final Rule “does not meet treanar
requirements for an interpretive rule that is exempt from the notice and commergmesnt.”
Id. To remedy this alleged violation, the plaintiffs sgaker alia, vacatur of the Final RuleSee

id. 1 39.
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Il. LEGAL STANDARD S

A. SubjectMatter Jurisdiction

When faced with a motion to dismiss for lack of subjeetter jurisdiction under Rule
12(b)(1), a court has “an affirmative obligation to consider whether the waiostal and
statutory authority exist” for it to hear the cagames Madison Ltd. v. Ludwig§2 F.3d 1085,
1092 (D.C. Cir. 1996) (internal quotation marks omitted). For this reagen|p]laintiff's
factual dlegations in the complaint . will bear closer scrutiny in resolvireg12(b)(1) motion
than in resolving a 12(b)(6) motion failure to state a claim.Grand Lodge of Fraternal
Order of Police v. Ashcrqfil85 F. Supp. 2d 9, 13-14 (D.D.C. 2001) (internal quotation marks
omitted). When the purported lack of jurisdiction stems from a lack of standing, hotever
court “must assme that [the plaintiff] states a valid legal claimtifo. Handling Servs., Inc. v.
Def. Automated Printing Sery838 F.3d 1024, 1029 (D.C. Cir. 2003). The proponent of
jurisdiction bears the burden of proving thatgdictionexists,Khadr v. United State$29 F.3d
1112, 1115 (D.C. Cir. 2008), and while “the district court may consider materials outside the
pleadings,” it must “still accept all of the factual allegations in the complaint a’% tiresome
Stevens Pharm., Inc. v. FDAO2 F.3d 1249, 1253 (D.C. Cir. 2005) (citations and internal
guotation marks omitted).

B. Failure to State a Claim

To survive a motion to dismiss under RUb)(6), a plaintiff need only plead “enough
facts to state a claim to relief that is plausible on its face” and to “nudge[] [hes]oclaims
across the line from conceivable to plausiblBgll Atl. Corp. v. Twomb|y650 U.S. 544, 570
(2007);see alsdED. R.Civ. P.12(b)(6). “[A] complaint [does not] suffice if it tenders ‘naked

assertion[s]’ devoid ofurther factud enhancement.””Ashcroft v. Igbal556 U.S. 662, 678
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(2009) (quotingfTwombly 550 U.S. at 557). Instead, the complaint miesigbfacts that are
more than ‘merdy consistent with’ a defendastliability.” 1d. (quotingTwombly 550 U.S. at
557). Rather, “the plaintiff [must] plead[ ] factual contehat allows the court to draw the
reasonable inference that the defendant is liable for the misconduct allédiedccord Rudder
v. Williams 666 F.3d 790, 794 (D.Cir. 2012). The Court “must assume all the allagas in
the complaint are tru@ven if doubtful in fact) . .[and] must give the plaintiff the benefit of all
reasonable inferences derived from the facts alleg@ktieselskabet AF 21. November 2001 v.
Fame Jeans Inc525 F.3d 8, 17 (D.CCir. 2008) (citations and internal quotation marks
omitted).

C. EOIA

Congress enactete FOIA to promote transparency across the governnieees
U.S.C. 8§ 552Quick v. U.S. Dep’t of Commerce, Nat'l Inst. of Standards & T&@h. F.Supp.
2d 174,179 (D.D.C. 2011). The Supreme Court has explaineth¢h&OIA is “a means for
citizens to know ‘what their Government is up to.” This phrase should not be dismissed as a
convenient formalismlt defines a structural necessity in a real democrabhat’l Archives&
Records Admin. v. Favisb41 U.S. 157, 171-172 (2004) (citation and internal quotation marks
omitted). “The basic purpose of FOIA is to ensure an informed citizenry, vital to the fumgioni
of a democratic society, needed to check against corruption and to hold the governors
accountable to the governedNLRB v. Robbins Tire & Rubber Cd37 U.S. 214, 242 (1978).
As a result, the FOIA requires federal agencies to release all recordssrespiora request for
production. Seeb U.S.C. &52(a)(3)A). Federal courts are authorized under the FOIA “to
enjoin the agency from withholding agency records and to order the production gieaicy a

records improperly withheld from the complainanid: 8 552(a)(4)(B).
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This strong interest in transparencyish be tempered, however, by the “legitimate
governmental and private interests [that] could be harmed by release of tygrési of
information.” United Techs. Corp. v. U.S. Dépf Def, 601 F.3d 557, 559 (D.Cir. 2010)
(internal quotation marks omittedyee also Critical Mass Energy Heat v. Nuclear Regulatory
Commh, 975 F.2d 871, 872 (D.C. Cir. 1992n banc) Accordingly, Congress included nine
exemptions permitting agencies to withhold information from FOIlA&ldsure. See5 U.S.C.

8 552(b). “These exemptions are explicitly made exclusive, and must be narrowly coristrued
Milner v. Dep't of the Nayyl31 S. Ct. 1259, 1262 (2011) (citations and internal quotation marks
omitted);see also Pub. Citizen, Inc.®ffice ofMgmt. & Budget 598 F.3d 865, 869 (D.C. Cir.
2010)(“FOIA allows agencies to withhold only those documents that fall under one of nine
specific exemptionsvhich are construed narrowly in keeping with FOIA’s presumption in favor
of disclosuré. (citations omitted)). When a FOIA requester properly exhausts its adntinestra
remedies, it may file a civil action challenging an agency’s responsertyitest.See5 U.S.C.
8552(a)(4)(B);Wilbur v. CIA 355 F.3d 675, 677 (D.C. Cir. 200ger curam). Once such an
action is filed, the agency generally has the burden of demonstrating tlespitsise to the
plaintiff’'s FOIA request was appropriate.

The D.C. Circuit has also recognized that, separate from claims seekinfpredigécific
requestsnade under the FOIA, requesting parties may also assert a “claim tlggereny@olicy
or practicewill impair the party’s lawful access to information in the futur®dyne Enters.,

Inc. v. United State8837 F.2d 486, 491 (D.C. Cir. 1988) (emphasis in origiaaijord Newpd
Aeronautical Sales v. Dep’t of the Air For&34 F.3d 160, 164 (D.C. Cir. 2012). The Court in
Payneheld that a policy-or-practice claim is viable “[s]o long as an agency’s tefusapply

information evidences a policy or practice of delayed disclosure or some ditler ttaabide by
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the terms of the FOIA, and not merely isolated mistakes by agencwlsffidPayne 837 F.2d
at 491. To state a claim for relief under the doctrine articulatBdyne a plaintiff must
plausibly demonstrate that the agency in question has adopted, endorsed, or implemented a
policy or practice that constitutes an ongoing “failure to abide by the termsfedilde’ See id.
1. DISCUSSION

The defendants raigeo grounds in support dheir partial motion to dismisS.First,
they contendhat the plaintiffs lack Arti@ Il standing to sue regarding each of the plaintiffs’
four polcy-or-practice claims (Counts Five, Six, Fifteen, and Twénwg). Second, the
defendants argubat three othe plaintiffs’ claims (Counts Five, NinetgeamdTwenty-Six (in
part)) must kb dismissed for failure to exhaust administrative remedies. Finallgeteadants
contendhat seven othe plaintiffs’ claims (Counts One, Five, Skfteen Twenty-Oneg
Twenty-Two, andTwenty-Five) must be dismissed for failure to state a claim upbich relief
may be grantedWhen a federal court is faced with both a challenge to its Article 11l jatied
to hearcertainclaim as well as a challenge to the meritthokeclaims, the court must address
the jurisdictional question before addressing any question of the nfeegsSteel Co. v. Citizens
for a Better Env’t523 U.S. 83, 101 (1998 rcord Pub. Citizen v. U.S. Dist. Ct. for the Dist. of
Columbig 486 F.3d 1342, 1346 (D.C. Cir. 2007) (*‘Article 1l jurisdiction is always an
antecedent queshoto be answered prior to any merits inquiry.” (quotBtgel Cq.523 U.S. at

101)). Therefore, the Court will begin by discussingdéfendantsstandingarguments before

" Although the pendingartialmotion to dismiss was filed by both defendattie,remaininglaims challenged in
that motion are limited to causes of action pled against the Th&.defendants’ motion originally moved for
dismissal of Count Twentyhree of the First Amended Complaint, whiclthie only claim pled against the ODNI,
for insufficient service of processeeDefs.” Partial Mot. to Dismiss at 1, ECF No. 1#he plaintiffs later
effectuated service on ODNdeePIs.’ Opp’n to Defs.” Partial Mot. to Dismiss (“Pls.” Opp’'n”) at 2. n.2,FEND.

18, which all parties agreenders the defendants’ challenge to Count Twa&htge mootsee id;, Defs.” Reply in
Supp. ofPartial Mot. to Dismiss (“Defs.” Reply”) at 1 n.1, ECF No. 23.
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discussing administrative exhaustion and the defendants’ other argument fissdiporsuant
to Rule 12(b)(6).

A. Standing

Article 111 of the United States Constitution limits the federal judicial poweréo th
resolution of “Cases” and “ControversiesJ.S.CoNsT. art. Ill, 8 2 “In limiting the judicial
power to ‘Cases’ and ‘Controversies,’ Article Il of the Constitutiestnicts it to the traditional
role of AngloAmerican courts, which is to redress or prevent actual or imminently thrdatene
injury to persons caused by private or official violation of la8timmers v. Earth Island Inst.
555 U.S. 488, 492 (2009). In other words, “[t]he case-or controversy doctrines state fundamental
limits on federal judicial power in our system of governmewtfen v. Wright 468 U.S. 737,

750 (1984). “The Art[icle] lll doctrine that requires a litigant to haven@tag’ to invoke the
power of a federal court is perhaps the most important of these doctrides.”

As the Supreme Court has explained, “the irreducible constitutional minimum of standing
contains three elementsl’ujan v. Defenders of Wildlif&04 U.S. 555, 560 (1992). First, the
plaintiff must have suffered an “injury in fact,e., “an invasion of a legally protected interest
which is (a) concrete and particularizead (b) actual or imminent, not conjectural or
hypothetical.” Id. (citations and internal quotation marks omitted). Second, there must be “a
causal connection between the injury and the conduct complainackotfie injury alleged
must be fairly traeable to the challenged action of the defendrht.Finally, it must be likely
that the injury will be redressed by a favorable decisldnat 561.

Moreover, when a plaintiff seeks prospective declaratory or injunctivé, l@legations
of past hams are insufficientSee, e.gDearth v. Holder641 F.3d 499, 501 (D.C. Cir. 2011).

Rather, when declaratory or injunctive relief is sought, a plaintiff “must $teois suffering an
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ongoing injury or faces an immediate threat of [future] injurg. (citing City of Los Angeles v.
Lyons 461 U.S. 95, 105 (1983)When a plaintiff seeks injunctive or declaratory relief
specifically for the purpose of challenging an alleged policy or praatiaeggovernment agency,
it must also demonstrate that it‘ieealistically threatened by a repetition of [its] experience.”
Haase v. Session835 F.2d 902, 910-11 (D.C. Cir. 1987) (quotilypns 461 U.S. at 109). To
plead a “threat of repetition,” a plaintiff must make “more than a nebuloudiass# the
existence of a ‘policy,” and that it is “likely to be subjected to the policyradd. at 911.

This threat must be “real and immediate,” or, alternatively, “realistic[]aiiume. See Lyons
461 U.S. at 102X50lden v. Zwickler394 U.S. 103, 109 (196%ee also Fair Emp’t Council of
Greater Wash., Inc. v. BMC Mktg. Cor@8 F.3d 1268, 1274 (D.C. Cir. 1994) (collecting cases
and observing that the standard for judging likelihood of future injury has been fornagate
“likely,” “fairly probable,” and “certainly impending”).

In the instant action, the CIA argues that the plaintiffs lack standing to phesuBayne
policy-or-practice claim$ecause “[n]one of the plaintiffs allege any specific plans to file FOIA
requests in the future that wouldpfitate the alleged policies and practices they seek to
challenge.” Mem. in Supp. of Defs.’ Partial Mot. to Dismiss (“Defs.” Merat"F-8 (emphasis
omitted) ECF No. 14. Instead, tli&A contend, the plaintiffs’ “claims of future injury rest
entirely on the barellegation that they are frequent FOIA requesteld.’at 8. According to
the CIA, “[p]laintiffs’ status as frequent FOIA requesters cannot foamsspeculation and
conjecture into cases or controversies,” and thus this Court lacks jurisdictioertaierthe
plaintiffs’ policy-or-practice claims.See idat 10. The plaintiffs’ response to these arguments is
quite cursory. In addition to spending several pages attempting to distinguish vagmrcepts

from this Circuitcited by the CIAwhich the Court discusses further belthe plaintiffs simply
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state without further elaboration or suppdtiat they “have made the same assertions that Judge
Kennedy found sufficient inCitizens for Responsibility & Ethics in Washington v. Executive
Office ofthe Presiden{* CREW/EOP), 587 F. Supp. 2d 48 (D.D.C. 2008) (Kennedy, 3ge

Pls.” Opp’n to Defs.’ Partial Mot. to Dismiss (“Pls.” Opp’n”) at 19, ECF No. 18.

To put the parties’ arguments in context, the Court will briefly discuss the handful of
casedrom this Circuit that the parties discuss in their briefing, both for and agéamgling. In
addition toCREW/EOPRthe parties focus their attention on three cagasck v. U.S.
Department of Commerce, National Institute of Standards & Techndl@gyF~. Supp. 2d 174
(D.D.C. 2011)Citizens forResponsibility& Ethics in Washington v. U.S. Department of
Homeland Securit{ CREW/DHY), 527 F. Supp. 2d 101 (D.D.C. 2007); afwherican
Historical Association v. National Archives & Records Administrat8#0 F. Supp. 2d 216
(D.D.C. 2004).SeeDefs.” Mem. at 810; Pls.” Opp’n at 16—19Although rone of these cases is
on all fours with the instant action, the cases are helpful in elucidating qanitasiples that
govern standing in the context of FOIA policyqmactice claims.

First, theQuick case stands for the uncontroversial proposition that, even assuming that
an alleged policy or practice exists and some FOIA requesters may have heentsubat
policy, FOIA plaintiffsmust establish thahey have personally been subject to the atleg
policy to have standing to challenge 8ee Quick775 F. Supp. 2d at 187 (observing that the
record was “clear” that “even assuming that individuals other than [the dlaaim&y have been
subject to the alleged ‘pattern or practice,” the plairtédfl not been subject toaihd thereby
lacked standing Additionally, Quick CREW/DHS$SandAmerican Historical Association
establish that plainti#f do not have standing to pursue policypaaetice claims ithey cannot

demonstrate thahey have any outstanding FOIA requests (other than the requests challenged in
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the litigation) that are likely to implicate the alleged policies and lead to future.irfpes idat
187 (finding no standing whegaintiff stated that he “plan[ned] to file additional FOIA
requests to the [defendant] in the future,” though none had actually beenGiREENY/DHS$527
F. Supp. 2d at 106 (finding no standing where plaintiff “[aid] allege anywhere in its
complaint or opposition brief that it has a FOIA requestpenwith the DHS”);American
Historical Association310 F. Supp. 2d at 228 (finding no standing where “Plaintiffs have no
outstanding requests for presidential record®)hercases, includin@REW/EOPhave

clarified thatwhere FOIA requesters challge an alleged ongoing policy or practice and can
demonstrate thahey have pending®A requestghat are likely to implicate that policy or
practice, future injury is satisfiedseeCitizens for Responsibility & Ethics in Wash. v. U.S. Sec.
& Exch. Comm’n(*CREW/SEQ), 858 F. Supp. 2d 51, 60 (D.D.C. 2012) (holding that
“outstanding FOIA requests that involve documents that likely will be unaélaitue to the
challenged policy” are sufficient to allege future injJu@REW/EOR587 F. Supp. 2dt 60—61
(holding that, because plaintiffs “each allege that they have FOIA requestafals currently
pending with the [defendant agencies] and intend to file future requests,” tegat@hs of
future injury were “real and immediate” (quotiRgb. Citizen v. Cdin, 2 F. Supp. 2d 1, 6
(D.D.C. 1997))) see also Nat'l Sec. Counselors v. CNos. 11-443, 11-444, 11-445, 2012 WL
4903377, at *18-20 (D.D.C. Oct. 17, 2012) (holding that plaintiff had standing to pursue policy-
or-practice claims when “it had already subied fifteen FOIA requests to the CIA since filing
the Complaints” which were “likely to implicate the claimed policies and practicesiat iss
because the pending and future requests appear to be of the same charactee@fdhe sp

requests that fornhe basis of the plaintiff's current claims”)
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The plaintiffs’ contention that they “have made the same assertions thatKkrrdgsly
found sufficient INCREW v. EOP seePlIs! Oppn at 19, however, is unsupported by the
allegations in the First Amended Complaint or any othaerialssubmitted by the plaintiffs.
Unlike the plaintiff iInCREW/EORthe plaintiffs in the instant action have not alleged or
demonstrated that “they have FOIA requestgriezords likely to implicate the challenged
policies] currently pending with the [allegedly offending agenc§eeCREW/EOR587 F.
Supp. 2d at 60—61. Indeed, the instant action is also readily distinguishable from tke relate
cases analyzed by this @b in National Security Counselors v. GI2012 WL 49033771n
those related actions, NSC similarly challenged a number of allegedhyfuhpolicies or
practices of the CIA pursuant to the FOI8ee2012 WL 4903377, at *B-(summarizing twelve
policies or practices allegedNSC statedin contrast with the instant actiadhat “it had already
submitted fifteen FOIA requests to the CIA since filing the Complaints in thesastimhich
this Court found were “likely to implicate the claimed policaesd practices at issue because the
pending and future requests appear to be of the same character as the speesiis tlegt form
the basis of the plaintiff's current claimsSee idat *19. In NSC v. ClAthis Court also
observed that NSC had “displayed a clear intent to continue filing FOIA requistbie CIA,
supported by its consistent habit of filing such requests both keidrafterthe commencement
of this litigation and its stated mission ‘to obtain records about national securgg.isdd.
(emphasis added)Although inNSC v. ClAhis Court cited NSC’s “clear intent to continue
filing FOIA requests with the CIA” as a basis to conclude that NSC had standingstee pisr
policy-or-practice claims, that “clear intent” was only conelgtipparent because of the
outstanding FOIA requests that NSC was still pursuing with the CIA, wiech themselves

likely to implicate the challenged policies in the futugee id.
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By contrast, in this case, the plaintiffs have merely alleged that'skend to continue to
be harmed” because “they regularly file FOIA requests with CIA alhi@¢entinue to do so in
the future.” FAC  137see also id] 76 (“As a frequent FOIA requester to CIA, NSC stands to
continue to be harmed by this ongoing picctn the future.”)jd. § 83 (“NSC stands to continue
to be harmed by this ongoing policy in the future, as it regularly files FOIA sesqugth CIA
and will continue to do so in the future.igi, 1 218 (“Plaintiffs stand to continue to be harmed
by this ongoing policy in the future, as they regularly file FOIA requests @iA (many of
which CIA denies citing this ‘intelligence sources and methods’ langwagivill continue to
do so in the future.”)These generatatements about a “regular” course of conduct and an
expressedntention to “continue to do so in the future” do not establislséimee concrete
likelihood of injurythatemanate$rom allegations of specific, pending FOIA requebtstare
likely to be subject tan agency'shallenged policies This concrete likelihood of future injury
wasextant in the cases discussed above where standing wasdeandat’| Sec. Counselors
2012 WL 4903377, at *18—2@CREW/SEC858 F. Supp. 2d at 6GREW/EOR587 F. Supp. 2d
at 60-61,andthe generalized statements offered by the plaintiffs in the instant casat are
sufficiently concretefor the Court to conclude that the plaintiffs are likely to be subjected to
these alleged policies or practices in the fufuee, e.g Summers555 U.S. at 496 (holding
that plaintiff's “vague desire to return is insufficient to satisfy the requinémie@mminent

injury”); Lujan, 504 U.S. at 564 (holding that “the affiants’ profession of an ‘intent’ to return to

8 The Court does not doubt that, as allegedly prolific FOIA requesterglaindif's mayvery well have concrete
plans to file future FOIA requests, or may have FOIA requestsrtlympending with the CIA, which are likely to
implicate the policies or practices claimed in this action. Neverthehesbutden of establishing jurisdictiondie
with the party who contends that jurisdiction exigtisadr, 529 F.3cat1115 and therefore it is the plaintiffs’
burden to come forth with evidence or allegations that establishifiisd It is not for the Court to make
assumptions about the plaintiffs’ FOIA activities based solely on $ketius as “frequent” or “regular[]” FOIA
requestersSeeFAC 1176, 83, 137, 218. Indeed, the Supreme Cousimmersejected a similaspproachin the
context of organizational standineeSummers555 U.Sat497 (rejecting the “hitherto unheard of test for
organizational standing” whereby standing exists by virtue sfafistical probability that some of [an
organization’s] members are threatened with concrete injury”).
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the places they had visited before . . . is simply not enough” because “[s]uch ‘some day’
intentions—without any description of concrete plans, or indeed any specificatitreothe
some day will be-do not support a finding of the ‘aetiuor imminent’ injury that our cases
require” (emphasis in original)Haase 835 F.2d at 911 (“[I]t will not do for [the plaintiff] to
assert generally that he might one day return to Nicaragua. More immediatenanete plans
are necessary.”)The Court thus concludes thhe plaintiffs have failed to establish that they
have Article 11l standing to bring their poliay-practice claims, and the Court must therefore
dismiss those claimpleaded in Counts Five, Siifteen andTwenty-Five of the First
Amended Complaint, for lack of subjemiatter jurisdictiort.

B. Exhaustion of Administrative Remedies

“Exhaustion of administrative remedies is generally required befong fili federal
court so that the agency has an opportunity to exercise its discretion andsexq@hie matter
and to make a factual record to support its decisioditialgo v. FB| 344 F.3d 1256, 1258
(D.C. Cir. 2003) (quotingoglesby v. U.S. Dep't of Arm920 F.2d 57, 61 (D.C. Cir. 1990)).
Although the exhaustion requirement under the FSIAot jurisdictional, “as a jurisprudential
doctrine, failure to exhaust precludes judicial review if ‘the purposes of exhalstidthe
‘particular administrative scheme’ support such a bit."at 1258-59quotingOglesby 920
F.2d at 61)seealsoWilbur, 355 F.3dat 677 (holding that[e]xhaustion of administrative
remedies is generally required before seeking judicial reviesuti)to v. U.SDep't of Justice,
176 F.3d 512, 516 (D.Cir. 1999) (ecognizing thatFOIA requires each requestor to exhaust

administrative remedies” (citin@glesby 920 F.2d at 6)) Dettmann v. U.Dep't of Justice,

® Since the Court dismisses Counts Five, Siteen andTwenty-Five for lack of standing, the Court need not
address the CIA’s other arguments for dismissal oftlotasms. SeeDefs.” Mem. at 1616, 26-32, 3739 (arguing
for dismissal ofCounts Five, Six, Fifteen, and/or Twesfwe on grounds of ripeness, availability of adequate
remedies at law, and failure to state a claim).
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802 F.2d 1472, 1476 (D.Cir. 1986) (“It goes without saying that exhaustaimemedies is
required inFOIA cases.”)

Under the FOIAthere are two ways for a requester to exhaust astnaitive remedies:
actual exhaustion and constructive exhaustion. Actual exhaustion is regneedwagency
responds to a request and determines, within twenty working days, whether and bowlio c
with that requestand in that isuationa requesr dissatisfied with the agency’s determination
must administratively appealth the head of the agency before filing si8ee5 U.S.C.
§8552(a)(6)(A);see also Oglesh®20 F.2d at 65 (“[F]Joregoing an administrative appeal will
preclude the [FOIA] requester from ever bringing suit on that requestdgettaiindividual will
not have exhausted his administrative remedies’);.\Weisbergv. U.S. Dep’t of Justice
(“Wesberg I), 745 F.2d 1476, 1497 (D.C. Cir. 1984) (holding that appellant “did not exhaust
his administrative remedies” where he “pretermitted the administrative stagepbtiessing of
FOIA requests”).For purposes of actual exhaustion, the D.C. Circuit has held that “[a] response
is sufficient for purposes of requiring an administrative apgédlincludes“the agency’s
determination of whether or not to comply with the request; the reasons for iisemnsl
notice of the right of the requester to appeal to the head of the agency if thagetiay
decision is adverse.Oglesby 920 F.2d at 65. When an agency fails to respond to a request
within twentyworking days, however, a requester “shall be deemed to have exhausted his
administrative renedies with respect to such request,” 5 U.S.&5&a)(6)(C), and may
therefore immediately seek judicial review in federal district coBee, e.g., Judicial Watch,
Inc. v. Rossotti326 F.3d 1309, 1310 (D.C. Cir. 2003) (“A requester is considerea/t h
constructively exhausted administrative remedies and may seek judictaV revmediately

if .. .the agency fails to answer the request within twenty days.”). This kind ofrteding

23



exhaustion” is “a special provision virtually unique to FOIApannaus v. U.S Dep’t of Justice
824 F.2d 52, 58 (D.C. Cir. 1987).

In the instant case, the CIA argues that NSC failed to exhaust its adminiseaieeies
in connection with the FOIA request at issue in Count Nineteen and two of the three FOIA
requests at issue in Count Twer8jx of the First Amended Complaitit. SeeDefs.” Mem. at
16-20. It is apparent from the face of the First Amended ComplainiNB&tdid not file an
administrative appeal of these three FOIA requeSeeFAC 1164—-66, 229-31.nktead NSC
alleges that itconstructively exhaustats administrative remediesSeead. 1167, 232.
Specifically, NSC contends that it was not required to file an administrativaldppéhese
three FOIA requests because the CIA’s denial letter “did not meet the pralceduirements of
5 U.S.C. &52(a)(6)(F),’seePls.” Opp’n at 38, which states:

In denying a request for records, in whole or in part, an agency shall make a

reasonable effort to estimate the volume of mguested matter the provision of

which is denied, and shall provide any such estimate to the person making the

request, unless providing such estimate would harm an interest protected by the
exemption in subsection (b) pursuant to which the denial is made.

5 U.S.C. § 552(a)(6)(F). Since the CIA’s denial letters did not contain the volumetesteha
forth in this provisionthe plaintiffs allege that those denial letters were “legally insufficient” and
did not trigger the requirement to file an admiratre appeal. SeeFAC 11166, 231; PIs.’

Opp’n at 38-40. Thus, the plaintiffs’ contention that NSC constructively exhausted its
administrative remedids premisé on the allegation that “twenty working days [had] elapsed
without a substantive determination by CIA whjalet] the volume estimate requirement of

FOIA.” SeeFAC 1167, 232.

19 The two requests from Count Twerjx that the CIA contends were not exhausiegl FOIA Request Nos- F
20111891 and F2012318. SeeFAC 11229-32.
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At first blush, the D.C. Circuit’s holding i@glesbyappears to foreclose the plaintiff's
argumenbut of hand. As discussed abo@glesbyheld that:

A response is gficient for purposes of requiring an admingtve appealf it

includes: the agency’s determination of whether or not to comply with the

request; the reasons for its decision; and notice of the right of the requester to
appeal to the head of thgency if the initial agency decision is adverse.

Oglesby 920 F.2d at 650glesby however, was decided in 1990—six years prior to the 1996
Electronic FOIA Amadments, which added the volume-estimate provision contained in 5
U.S.C. 8552(a)(6)(F). SeeElectronic FOIA Amendments, Pub. L. No. 104-231, § 8(c), 110 Stat.
3048, 3052 (1996). Thus, the Court miistidewhetherthe holding inOglesbycontinues to
comport with the FOIA and whether 5 U.S.GG52(a)(6)(F)must be satisfied before an
agency'’s rgsonse is sufficient for purposes of requiring an administrative appeal.

At the outset, the Court observes that the narrow question presenwtegther an
agency'’s response to a FOIA requskich lacks a volume estimatequires actual exhaustion
or instead permits constructive exhaustion. With that in mind, the Court need only look to the
plain language of the FOIA, and in particular the FOIA’s requirementsdortneg to
constructive exhaustion, to resolve the issue. The FOIA’s constructive exhaustismopr
stateghat “[a]ny person making a request to any agency for records under [5 U.S.C.
88552(a)(1H3)] shall be deemed to have exhausted his administrative remedies with r@spect t
such request if the agency fails to comply with the applicable time limit provisidhis o
paragraph.” 5 U.S.C.3852(a)(6)(C)(i). This provisions reference ttthe applicable time limit
provisions of this paragraph” is clearly a reference to the time limitsinedtan 5 U.S.C.
8§ 552(a)(6)(A). Indeed, 5 U.S.C. § 552(a)(6he-“paragraph” referred to mU.S.C.
8 552(a)(6)(C)(i}—only contains one set of “time limit provisions,” and those are the time limits

contained in 5 U.S.C. 852(a)(6)(A). Therefore, in order to foreclose constructive exhaustion
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and requie a requester to file an administrative appaalagency need only satisfy the
requirements of 5 U.S.C.552(a)(6)(A) which ispreciselywhat the D.C. Circuit held in

Ogleshy See920 F.2d at 65see als®d U.S.C. $52(a)(6)(A)(i) (requiring agenap

“determine within 20 days . . . after the receipt of any [FOIA] request whetlteniply with

such request” and “immediately notify the person making such request of suchimiaien and
the reasons therefor, and of the right of such person to appeal to the head of the agency an
adverse determination”)Additionally, as the CIA points out, the D.C. Circuit did not
incorporate into its holding i@glesby‘another longstanding statutory requirement for agency
decision letters,5eeDefs.” Mem. atl9 n.3, which obligates agencies to “set forth the names and
titles or positions of each person responsible for the denial of such regeestJ.S.C.
8552(a)(6)(C)(i) The Court finds the fact that the D.C. Circuit excluded this requirement from
its holding inOglesbyto undercut the plaintiff's argument regarding the volwesemate
requirement in 5 U.S.C.852(a)(6)(F).

The plaintiffs resist this conclusion by contending thagtesbyis itself contradicted by
binding Supreme Court precedent.” PIs.” Opp’n at 39. In support of this argument, th&éplaint
cite the Supreme Court’s recent decisio®ahindler Elevator Corp. v. United States ex rel.
Kirk, 131 S. Ct. 1885 (20115eePIs.” Opp’'n at 39.That case dealt with the questioh
“whether a federal agency’s written response to a request for recordshm@ieDIA]
constitutes a ‘report’ within the meaning of the public disclosure bar” in tise Edaims Act
(“FCA”), 31 U.S.C. 88 372%t seq.Schindler Elevatqrl31 S. Ct. at 1889. The Seme Court
held that such a written response did qualify as a “report” under the FCA becalsaly is
‘something that gives information,” a ‘notification,” and an ‘official omf@l statement of

facts.” See idat 1893. In arriving at that holding, thejority observedhat “[w]hen an
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agency denies a [FOIA] request in whole or in part, it must additionallynake a reasonable
effort to estimate the volume of adgniedmatter,” and ‘provide any such estimate to the person
making the equest.” Id. (quoting 5 U.S.C. § 552(a)(6)(F)

The Court does not read this statement f&ohindler Elevatoas a holding that a
volume estimate of withheld material is required before a FOIA requeskéigstoon to file an
administrative appeal is triggerett.cannot be disputed, and the CIA does not displiét,an
agency is required to provide an estienat the volume of any withheld material “[ijn denying
any request for records, in whole or in pasge5 U.S.C. $52(a)(6)(F) see also, e.gMobley
v. Dep’t of Justice845 F. Supp. 2d 120, 124 (D.D.C 2012), but, importantly, the FOIA does not
tie that obligation to the statute’s separate provision dealing with constructivesticma
Constructive exhaustion in the FOIA is a privilege granted only to individuals whopseste for
records have essentially been ignored by the agamcit is a privilege reserved for a situation
in whichagencyneglect has resulted in a “failfure] to comply with the applicable time limit
provisions of’ 5 U.S.C. §52(a)(6)*' See5 U.S.C. §52(a)(6)C)(i); see also, e.gCitizens for
Responsibility & Ethics in Wash. FEC 839 F. Supp. 2d 17, 24 (D.D.C. 2011) (“Constructive
exhaustion is not intended to supplant the agency’s authority unde®tAewith premature
judicial oversight.”). That is not the case her&he Court is sympathetic to the fact that failing
to provide an estimate of the volume of material withheld will likely render an agency’s
administrativeappeal process less meaningful because the requester will not know how much

potentially responsive material is at issivet, that same conclusion applies with equal force to

" n fact, cases from this Circuit have held that, even where an agemscipfadmply with the timdimit provisions
of 5 U.S.C. &52(a)(6, the agency can still require a requester to file an administrative appeal befguft if,
for example, the agency substantively meggs to the rejuest before the requester filgdit, see e.g, Rossotti 326
F.3dat 1310; Love v. FBJ 660 F. Supp. 2d 56, 560 (D.D.C. 2009), or evemhere the agency merely nottithe
requester “that the agency is processing the request and intendsutoepresponsive documentsgeCitizens for
Responsibility & Ethicsni Wash. v. FEC839 F. Supp. 2d 17, 25 (D.D.C. 2011).
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other facts that are not required to be given prior to an administrative appeal, aMdughn
indexlisting anddescribing the withheld documentSee, e.gMobley, 845 F. Supp. 2d at 124.

The Court finds no evidence from the statutory text or case law to suggest duygnais

failure to provide an estimate of the volume of material withipelamits a FOIA requester to

invoke constructive exhaustion aftdego an administrative appeal before filing a lawsuifs

a result, the Court cafudes that NSC failed to exhaust its administrative remedies regarding the
FOIA request at issue in Count Nineteen and two of the three FOIA requisstseain Count
Twenty-Six of the First Amended Complaint.

Having concluded that NSC failed to exhaitstadministrative remedies, the Court must
consider whether permitting NS@w to challenge the CIA’s respondeghese three FOIA
requests would undermine either the “particular administrative scheme guurposes of
exhaustion.”See Hidalgp344 F.3d at 1258-59. The Court concludes that permitting NSC’s
challenge to these three FOIA requests would, at the very least, frustratepthees of
administrativeexhaustion, and therefore, the Court will dismiss NSC’s challenges to these
requests on that bes.

The D.C. Circuit has stated that non-jurisdictional exhaustion serves threeyprima
purposes: “giving agencies the opportunity to correct their own errors, affqualitigs and
courts the benefits of agencies’ expertise, [and] compiling a recogdi@eefor judicial review.”
Avocados Plus Inc. v. Venem&70 F.3d 1243, 1247 (D.C. Cir. 2004) (internal quotation marks
omitted);accord Wilbuy 355 F.3d at 677 (holding that the “purposes and policies underlying the
exhaustion requirement” are “to prevent premature interference with agemegges, to give

the parties and the courts [the] benefit of the agency’s experience and exgdtie compile

2|ndeed, an administrative appeal is the proper place to raise, in the fastimsa challenge to an agency’s failure
to provide a volume estimate in accordance with 5 U.S8528a)(6)(F), for iis through such an administrative
appealbprocesghat the agency has the opportunity to correct its errors before a federalroase isut of them.
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an adequate record for review”). “Exhaustion concerns apply with particulamibssethe

action under review involves exercise of the agency’s discretionary powsieorthe agency
proceedings in question allow the agency to apply its special expee€arthy v. Madigan

503 U.S. 140, 145 (199uperseded by statute on other groyrRisson Litgation Reform Act

of 1995, Pub. L. No. 104-134, 110 Stat. 1321. Administrative exhaustion is designed “to give
the agency a fair and full opportunity to adjudicate [a party’s] claims,” whialke&nsusing all

steps that the agency holds out, and doingrsperly (so that the agency addresses the issues on
the merits).” Woodford v. Ngpo548 U.S. 81, 90 (2006) (emphasis in original) (quofogo v.
McCaughtry 286 F.3d 1022, 10247 Cir. 2002)).

Two cases from this CircuitHidalgo v. FBlandWilbur v. CIA—elucidate the concerns
at play in the doctrine of FOIA administrative exhaustionHibhalgo, a prisoner filed a FOIA
request seeking records related to an FBI informant who had helped the goverosecatte
him. Hidalgo, 344 F.3d at 1257. While tipdaintiff's request was still pending within the
twenty-day statutory response period, he filed an “appeal,” erroneously asdseatitiget FBI
had failed to respond to his request within the statutory time lichitLess than two weeks
later, the FBI ent the plaintiff a response denying his FOIA requéktat 1258. The plaintiff
then filed a civil action challenging the FBI's denial of his request, and strécticourt granted
summary judgment to the government on the ground that FOIA Exemption 6 precluded
disclosure of the information sought. TheD.C. Circuit vacated and remanded, however,
holding that the plaintiff's complaint should have been dismissed for failure to exhawust hi
administrative remediedd. The Circuit held that although “Hialgo’s appeal may have been
timely, in a literal sense, it did not promote the purposes of the exhaustion doctriagsdéne

administrative appeal was filed “before the FBI acted on his request” andhleusppeal could
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not and did not place the substance of the FBI's response befoFBite(Qffice of Information

and Privacy, or ‘OIPT Id. at 1259. The OIP, in response to his untimely administrative appeal,
had specifically advised Hidalgo that he could administratively appediratyction,and

because Hidalgo “did not heed the OIP’s directive,” to “permit him to ignore thie GitBctive
‘would cut off the agency’s power to correct or rethink initial misjudgmentsrorsgrand

frustrate the policies underlying the exhaustion requirefnédt.at 1259-60 (quotin@glesby

920 F.2d at 64).

By contrastWilbur involved a scenario where, although the plaintiff’s filing of his FOIA
request and the CIA’s denial of that request both occurred in 1994, the plaintiff did not file an
administrativeappeal of the denial until January 19%3e Wilbuyr355 F.3d at 676.
Nevertheless, the Court held that the appeal to federal district court wasregterogcause the
CIA “received and accepted for consideration” the plaintiff's admetiste appealeven though
it was several years tardy, and thus the plaintiff had ultimately exhausi@dnmisistrative
remedies.ld. at 676—77. The Circuit distinguished the scenario presenWdbar from that
presented itdidalgo because “Wilbur did not bypatise administrative review process but
pursued it to its end; he was simply late (albeit four years laté) &t 677. In other words,
because the CIA had accepted and processed Wilbur's administrative appeal and teas ab
review its initial determina&bn, “the policies underlying the exhaustion requirement [were]
served.” Id.

FromWilbur andHidalgo, a clear principle emerges: Failure to exhaust administrative
remedies isiota mere technicality, and a court must decline to decide the merits of an
unexhausted FOIA claim when the plaintiff fails to comply with proceduresdimirastrative

review, denying the agency an opportunity to review its initial deterramadpply its expertise,
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correct any errors, and create an ample record in the probaissprinciple applies with full

force to this caseWith respect to the three unexhausted FOIA requests in Counts Nineteen and
Twenty-Six, the CIA has had no opportunity to develop an administrative record regarding the
aspects of the CIA’s responses ttied plaintiffs are challenging, let alone an opportunity to
correct any errors that may have beensiharceof the plaintiffs’grievances This is why
administrative exhaustion is particularly important in FOIA cases, since tieeaecnamber of
areasm which a requester can challenge an agency’s response, including thg ghlidit

claimed exemptions, the adequacy of its search efforts, and the correctnessfosdl to

provide a feewaiver request Thus, equiring a FOIA requester to exhaudtranistrative
remediesrystalizesghe scope of theequester's€hallengdan a way thaputs the agency on

notice of what aspects of the agency’s response are contégiad.of that was able to occur in
this case due to NSC's failure to file an administrative appeal, despite beingdnotiits right

to do so. Therefore, the Cowadncludes that NSC's failure to exhaust its administrative
remedies undermines the purposes of administrative exhaustion. As a result, tivellCgnartt

the CIA’s motion to dismiss the plaintiffs’ challenges regarding the FOlAatcat issue in

Count Nineteen and two of the three FOIA requests at issue in Count TSirrdlthe First

Amended Complaint®

13 The plaintiffs contend, in a supplemental filing, that the CIA has ingstppoved to dismiss for faite to
exhaust administrative remedies pursuant to Rule 12(b)(1), rather theana Kb)(6). SeePlIs.’ Supplemental Brief
RegardingDefs.’ Partial Mot. to Dismiss at 1, ECF No. 37. The plaintiffs are cotihat failure to exhaust
administrative remedies i®ha jurisdictional defect, but instead is grounds for dismissal underi(b)(6). See,
e.g, Hidalgo, 344 F.3d at 1260. Although the plaintiff is correct that the CIA’s extmauarguments are contained
within Part Il of its opening brief, which generally addressesdiational issuesseeDefs.” Mem. at 623, the CIA
did not specifically contend that 12(b)(@hasthe basis of its exhaustion argument with regard to Counts Nineteen
and TwentySix, and the Court takes the CIA at its waridenit says thait “moves to dismiss Counts. 19,. ..

and 26 (in part) of Plaintiffs’ First Amended Complaint under Fedeuéd of Civil Procedure 12(b)(1) for lack of
subject matter jurisdictioand Rule 12(b)(6) for failure to state a claim upon whiehef can be granted.See

Defs.’ Partial Mot. to Dismiss at 1, ECF No. 14 (emphasis addedhn iEtree CIA had not grounded its exhaustion
arguments in a motion to dismiss under Rule 12(b)(6), the Court \wtillldismiss the plaintiffs’ challenges
regarding the three unexhausted FOIA requasassponteinder Rule 12(b)(6)See Toensing v. U.S. Dep't of
Justice No. 131215, 2012 WL 4026099, at *16 (D.D.C. Sept. 13, 2012).
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C. Failure to State a Claim

Finally, the Court will address the CIA’s arguments for dismissing Coumts TQwventy-
One, and Twenty-Two of the First Amended Complaint for failure to state a claim upam w
relief may be grantedThe Court will begin by addressing Counts Twenty-One and Twiemby-
before moving to the plaintiffs’ APA challenge contained in Count One.

1. County TwentyOne: ConstructionPlaintiffs’ FOIA Request

The CIA moves to dismiss County Tweryie of the First Mended Complaint, which

challenges the CIA’s response to Request #3 discussed above, which soughtnthirty-
specified documents currently published in the CIA Records Search Tool (‘CRES®T Hsked
that “[r]ecords which are currently published in CREST in redacted form shou&Viesved for
full release under FOIA."SeeFAC {177. In response to this request, the CIA “released paper
copies of the redacted versions of the thirty-two documents which were published$TCRE
Id. After plaintiff Sa& “[administratively]lappealed all redactions in the thirty-two documents,”
as well as the denial of her faaiver requesthe CIA responded by refusing to accept the
appeal, stating that “[i]t was not clear you were requesting@ew of these documentslid.
11 179-80.The CIA argues that this claim should be “dismissed because the CIA’s
interpretatiorof plaintiff’'s request for previously released documevds reasonable and
because Ms. Sack was not entitled to a waiver of the assessed duplication cdstsNdbe at
32. Theplaintiffs argue, however, tha€lA’s interpretation was patently unreasonable”
because Sack’s request “specified that she wanted any redacted records to be fevieled
release and did not want CIA to simply provide documents in the redacted form in kdyich t
were published in CREST.” PIs.” Opp’'n at 41.

The D.C. Circuit has established that an agency “has a duty to construe aegOdAtr

liberally,” Nation Magazine v. U.S. Customs SenlL F.3d 885, 890 (D.C. Cir. 199%nd are
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“bound to read it as drafted” not as “agency officia . might wish it was drafted Miller v.
Casey 730 F.2d 773, 777 (D.C. Cir. 1984). In this regard, it is clear that, for example, when a
FOIA requester “seek[s] all of a certain set of documents” while also “eviadmayghtened
interest in a spdftc subset thereof,” such a request “is reasonably susceptible to the broader
reading” of seeking the entire set of documents despite the fact that a spésdicafu
documents is namedbeelLaCedra v. Exec. Office for U.S. Attorne$47 F.3d 345, 348 (D.C.
Cir. 2003);see also Nation Magazinél F.3d at 890 (holding that FOIA request seeking records
“pertaining to’ [Ross] Perot” and specifically “ask[ing] for recorddemed under Perot's name”
was “sufficient to alert the agentlyat appellants sought information about Perot, even if it was
not indexed under his name”). Even‘§a]n agency may decide to limit the scope of an
ambiguous request as long as the narrowed scope is a reasonable interpretdiad il
request seeks.Wilson v. U.S. Dep’t of Transp/30 F. Supp. 2d 140, 154 (D.D.C. 2010) (citing
Larson v. Dep'’t of Stat65 F.3d 857, 869 (D.C. Cir. 20099ff'd, No. 10-5295, 2010 WL
5479580 (D.C. Cir. Dec. 30, 2010yhe standard, as with many aspects of theA-@lI
reasonableness.

Thus, the CIA’s motion to dismiss Count Twenty-One boils down to whether or not the
CIA reasonably interpreted the scope of plaintiff Sack’s FOIA requist. Court, however,
cannot conclude that the CIA’s interpretation of Ms. Sa€lOIA request was reasonable as a
matter of law. The CIA focuses its reasonableness argument on the first sehtbade@A
request, which asked for “cags ofthe attached thirty-two documents in the [CIA] CREST
system” SeeDefs.” Mem. at 33 (emplsés in original)(quoting Defs.” Ex. A at 1, ECF No. 14-
1). Inlight of this one sentende CIA contends that “it was faced with a clear request for

‘copies’ of ‘thirty two documents’ listed in the ‘CREST systemld. The CIA gives short
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shrift, however, to the remaining sentences of the opening paragraph of Ms. Sdék’'s FO
request. In particular, the CIA selectively omits skatencef the FOIA request, which stated
that “records which are currently published in CREST in redacted form showddibeed for
full release under FOIA.” Defs.’ Ex. A at't. The CIA attempt tominimizethis critical
contextual sentence by arguing that “plaintiff's request was internallyacbetiory and
emphasized the previously released information database hamddre “the CIA reasonably
construed it to be a request for copies of all of the identified documents.” Dgib/ IR&Supp.
of Partial Mot. to Dismiss (“Defs.” Reply”) at 21, ECF No. 23.

The CIA’s arguments, however, are unpersuasive. ltestivat Ms. Sack’s FOIA
request was not a model of clarity. If she were seekingeview of the CREST documents at
issue, she should have ideally stated that she was seskgdpctedcopies of those documents,
rather tharonly saying she was seekingdpies.” In factjf all Ms. Sack had said in her FOIA
request were that she was seeking “copies” of the specified CREST docuhetig\'s
construction of her request as one for redacted, previously relasenhs of the specified
records would havbeen a reasonable one. Yagt isnotall that Ms. Sack saimh her request
Rather, she clarified what she meant by “copies” in the very same paragjedjply that any
redactedrersions of the requested records “should be revidarddll release” Defs.” Ex. A at

1 (emphasis added} It wasunreasonable fahe CIAto ignoresuchclear instrgtions

14 “While a court may not considemattersoutsidethe pleadingsin evaluatihg a motion to dismiss under Rule
12(b)(6) without converting the motion to one for summary judgment under Rued&finents that are referenced
in, or are an integral part of, the complaint are dsnot ‘outside the pleadings Peters v. District of Columbja
873 F. Supp. 2d 158, 179 n.20 (D.D.C. 20{&ption omitted)citing Mead v. Lindlaw839 F. Supp. 2d 66, 70
(D.D.C. 2012)). Request #3vas explicitly incorporated by reference into the First Amended ComydaieFAC
11177-78, and hus the Court’s consideration of the text of that request does not cdrevdefendants’ motion to
dismiss into a motion for summary judgment.

'3t is for this reason that the CIA is incorrect to assert that Ms. Sack'esteqas “internally contradiatp.” See
Defs.” Reply at 21. Seeking “copies” of certain records, while also askirmmjoredacted copies to be “reviewed
for full release,” imot internally irtonsistent because “copies” and “unredacted copies” are not mutually esclusiv
The latteris merely a subset of the former.
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conveyng theintendedscope of a FOlAequest, at leagtsofar aghose instructiongere
contained within the four corners of the request itsede Kowalczyk v. Dep’t of Justides

F.3d 386, 389 (D.C. Cir. 1996) (holding that agencies must follow “clear and certain”deads f
responsive records that are contained within “the four corners of the request”\d, lcakses
within this Circuit haveoftendisapproved of agencieamowingthe scope o0& FOIArequest to
excludematerials reasonably within the description provided by the requé&ser.e.q.

LaCedrg 317 F.3d 345, 348jation Magazing71 F.3d at 89M\icholls v. U.S. Office of
Persainel Mgmt. 863 F. Supp. 2d 4, 10-11 (D.D.C. 2012) (requiring agency to read FOIA
request for “appeals” to include “records relating to reconsiderations” of api&ladrles v.

Office of Armed Forces Me#xanir, 730 F. Supp. 2d 205, 215-16 (D.D.C. 2010) (finding
unreasonable agency’s decision to interpret request for “autopsy reports ‘ctngnos,
discussing or indicating’ fatal bullet wounds” to include only “documents conta@xplicit
‘statements’ about these topics’Accordingly, the Court concludes that the CIA’s construction
of Request #3vasnot reasonable, and therefore the defendants’ motion to dismiss will be denied
with respect to Countwenty-One

2. County TwentyTwo: Producing Duplicative Records

Next, the CIA moves to dismiss Count Twenty-Two of the First Amended Complaint.
That count, as discussed above, challenges the CIA’s response to Request #5, whi¢thsought
first page of the initial response letter for each of the fifteen FOlAesggudentified” in a prior
FOIA request.SeeFAC 1190. NSC submitted Request #5 because it previously agreed to
combine two prior FOIA requests, which sought two separate categories of retbedfrst
category consisted d@ifteen FOIA requests from 2008 that were denied because they did not
“reasonablydescrib]” the records soughthile the second category consisted of 290 FOIA

requests from 2008 that were deemed improper for other reaSeaBefs.” Mem. at 36.The
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plaintiffs allege that “it is not possible to discern from the records themselvels welgords are
responsive to which request,” and after informally seeking clarification fn@ CIA on this

issue, NSC filed Request #5 to deterndeénitively which records were responsive to which
request.SeeFAC 11189-90. There is no dispute that the records sought in Request #5 are
duplicative of records already produdagthe CIA to NSCand it appears that the only purpose
for submitting Request #5 was to “identify which of the hundreds of records respanghe t
previous combined FOIA reqat] were the fifteen requests specifically mentioned in the 2008
Annual Report.” Seed. 1 194.

The CIA moves for dismissal of County Twenty-Two, contending that “plaintifi @le
deliberatelyredundant request with the intent of forcing the CIA to answer its question,” and
“[t]he CIA is not obligated to produce redundant records to the same requester.” M#fs.at
35, 37(citing Weisbergv. U.S. Dep't of Justic€ Weisberg I1), 848 F.2d 1265, 1271 (D.C. Cir.
1988),overruledon other grounds biing v. Palmer 950 F.2d 771, 785 (D.C. Cir. 1991) (en
banc). The CIA also cites the principle that “the FOIA does not oblige the ClAe@ie new
records or to answer questions about agency records, so the CIA was not requiredntohexpla
produced records to plaintiff.” Defs.” Reply at 24SC concedg"“that it made an error in
judgment by initially allowing CIA to combine its initial requests,” but it maintains nolesthe
that it is not seeking an explanation from the CIA, but rather is seekjpigca ofinformation
which was lacking from the previous requestghich fifteen requests were denied in Fiscal
Year 2008 because the information sought was not ‘reasonably descriSedP!s.” Opp’n at
44 (emphasis in original) NSC argues that Request #5 was “the least invasive FOIA request it

could devise to receive the records that would allow it to divine the informatiajuited,”
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even “offer[ing] to withdraw the request if CIA provided a simple lighe requested
documents.”ld.

The Court agrees with the plaintiffs on this isstibe CIA is correct that the FOIA does
not obligate agencies to create recosg®, e.g ACLU v. U.S. Dep't of Justic€55 F.3d 1, 4 n.3
(D.C. Cir. 2011), or answer questiosse, e.g.Moore v. FB) 883 F. Supp. 2d 155, 163 (D.D.C
2012) (citingHudgins VIRS 620 F. Supp. 19, 21 (D.D.C. 1985)The CIA extends its argument
too far, however, when it contends that it “is not obligated to produce redundant redbsds to
same requester.SeeDefs.” Mem. at 37.In certainlimited factualcircumstances, this statement
of law by the ClAcouldbe accurate. For example, where a single requester fails to exhaust his
administrative remedies with regard to certain withitetmbrds, and then files a duplicative
FOIA requesfor the exact same recoratsorder to revive the unexhausted issues for purposes
of litigation, the agency is not requiredrtereview the same records to indulge the requester.
See Toensin@012 WL 4026099, at *15 (“[A]fter agency employees have already processed a
FOIA request and made withholding decisions, requiring the same or yet anathey ag
employee to plow the same ground all over again, while a backlog of requestamns waiting
for attertion, is not an efficient use of agency resources.”). That, however, is not the situation
here. The CIAalso somewhat misleadingtytes to language from the D.C. Circuit’s opinion in
Weisberg I which affirmed the district court’s denial of a FOIA requester’'s motiaotopel
production of records that had already been produced pursuant to a courSeeB48 F.2d at
1270-71.The Circuit's statements Weisberg I] howeverwere in the context of whether a
FOIA requester had “substantially preeai’ for purposes chwardingattorneysfees,see id,

not whether the FOIA obligates agencies to produce duplicative reodius same requestét

% The cases that the CIA cites from other circuits are similarly inapp&iteDefs.’ Mem. at 37; Defs.’ Reply at
22. InCareTolLive v. FDA631 F.3d 336, 34314 (6th Cir. 2011), the Sixth Circuit held that an agency was not
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Unlike the situation presented Tmensingthe CIA is not refusing to produce the records
sought in Request #5 because it does not wantreview the records and make new
withholding determinations. Indeed, the CIA does not indicate that it would need to d@ithhol
any information from the fifteen specific redsrsought in Request #5, which appear to consist
entirely ofroutine correspondence from the CIA to FOIA request8eeDefs.” Mem. at 3536.
The FOIA states categorically that, so long as a request for recordstabbsdescribes such
records” and complies with agency rules regarding the submission of FOIA sdhesigency
“shall make the [requested] records promptly available to any perseef’U.S.C.

8 552(a)(3)(A), subject of course to the exemptions contained in 5 U.S.C. § 552(b). Thus, absent
some contention that the production of redundant re¢ortihe same requesteould run afoul

of the FOIA by imposing@nundue burden upon the CIA or requiring the CIA to create records,

the Court concludes that the plaintiffs’ claim in County Twehtye regarding the CIA’s

response to Request #&ngo forward. The Court finds nothing in the FOIA that would

foreclose an individual from seeking the production of records already disabolseed, t

particularly in a situation like the instant case where an individual sedsd@nt documents in

orderto obtain a new piece of informatidh.In such a situation, the agency is free to charge the

required to attempt to recover certain deleted electronic files in respam$etid request. Thus, its statement that
“when the data retrieved would only be cumulative of items already prodattechpting to perform this type of
data retrieval is unnecessary” was in the context of the adequacy of an ageaogfsnot an agency’s obligation

to produceduplicative records that had already been locagsk id.In Stewart v. U.S. Department of the Interior
554 F.3d 1236, 1243 (10th Cir. 200@here an agency denied af@aiver request at least in part because the
FOIA request soght the search of backup tapeisich potentially contained records already produced, the Tenth
Circuit stated that the agency did not need “to catalogue thaile dready produced” in order to support the-fee
waiver denial. Aside from the fact that this statement f&tewartis pure dicta, it was also written in the
completely separate context of a-feaiver denial and thus has no persuasive force regarding acy&gebligation
to produce redundant records to a single requester.

" A number of cases from this Circuit have recognized the closely relateibfeithat FOIA requesters may

submit entirely duplicative requests in order to cure certain defects iirothgghal requestsSee, e.gSpannaus

824 F.2d at 61 (observing that requester “can simply refile his F€jdest tomorrow and restart the process” since
“nothing prevents him from requesting the same withheld docurdentxde after decade withoueewbringing a

timely suit to compel disclosure”{buhouran v. U.S. State Dep343 F. Supp. 2d 73, 77 n.1 (D.D.C. 2012) (“The
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requester for the cost of locating and copying the records in accordahdtswégulations, and

the agencys not necessarily required to reassegspaior withholding determinations regarding
the redundant recordsee Toensing2012 WL 4026099, at *15, but the agency cannot flatly
refuse to process the requestthe theory that “the FOIA does not require an agency to indulge
a requester who repeatedly seeks the sagwds,” Defs.” Reply at 22.

3. Count One: Whether Noticand-Comment Procedures Were Required
to Change the CIA’'s MDR Fee Structure

The final claim at issue in the defendants’ motion to dismiss is Countbinzh is
brought pursuarto the APA and therefore stands apart from the preceding analystount
One, the plaintiffs allege that the ClAolated the APA by promulgating a final rule, which
modified the CIA’s structure for charging fees associated with MDR regjuathoutfirst
making therule the subject of notice-and comment proceduf@seFAC 120-39. The CIA
moves to dismiss this clajmontending that “[t]he final rule issued by the CIA does not violate
the APA because it is a ‘rule of agency procedurei@edpretation’ not subject to the notice
and comment requirements.” Defs.” Mem. at 1. In paldr, the CIA argues that the Final Rule
“Is not a ‘legislative rule’ subject to notice and comment,” but is instead d]“aflagency
organization, procedtg, or practice.” Seed. at 3;see alsd U.S.C. 8§ 55(b). The plaintiffs
contend, however, that the CIA’s Final Rule is a “legislative rule” becausgetékds away their
“right to receive preferential treatment as rommmercial requesters” and their “right to receive
public interest fee waivers where appropriate,” and (2) “encoded the substahtiegudgment
that noneommercial requesters wamne longerdifferent from commercial requesters, with full
knowledge that changing CIA’s longstandinggtiee in this manner would effectively remove

non-commercial requesters’ ability to file MDR requests.” PIs.” Opp’n at 9-10.

disposition of this case does not preclude plaintiff from resubmittingehigest tgthe agencyvith the proper
waiver. . ..").
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The APA generally requires that all “rule makings” be subject to the procediuliesd
in 5 U.S.C. 8 553, which principally include (1) notice published irFdgeral Registerand
(2) an opportunity for “interested persons” to “participate in the rule making through sigimis
of written dataviews, or arguments.See5 U.S.C. § 553% These noticeandcomment
procedures, however, explicitly do not apphter alia, to “rules of agency organization,
procedure, or practice.See id8§ 553(b). This statutory exception for procedural rules “was
provided to ensure that agencies retain latitude in organizing their internaliopg! Batterton
v. Marshall 648 F.2d 694, 707 (D.C. Cir. 1980).

“Procedure and its opposite, substance,” however, “are not talismanic labelsnor give
premises. Rather, they are legal conclusions which depend upon their settinfsiterrdé
Neighborhood TV Co. v. FCQ42 F.2d 629, 637 (D.C. Cir. 1984) (internal quotation marks
omitted);see als&hady Grove Orthopedic Assocs., P.A. v. Allstate In$.136.S. Ct. 1431,
1450 (2010) (Stevens, J., concurring) (“The line between procedural and substanisveday,
and matters of procedure and matters of substance are not mutually exciisyories with
easily ascertainable contents.” (citations amernal quotation marks omittedNat’l Motor
Freight Traffic Ass’'n v. United State268 F. Supp. 90, 96 (D.D.C. 1967) (thjedge panel)
(“The characterizatian'substantive’ and ‘procedural’ae more here than elsewhere in the
law—do not guide inexorably to the right result, nor do they really advance the inquiry very

far.”), aff'd, 292 U.S. 18 (1968). Indeed, our Circuit has candidhyfessedhat it has

8 The CIA only relies upon this procedural rule exception and does not relg &P#'s other exceptions to
noticeandcomment procedures, suchthe exceptions folinterpretative rules” or “general statements of policy.”
SeeDefs.” Reply at 3 (“[T]he qué®n here is simply whether [tHénal Rulg falls within the procedural rule
exception as construed by this Court’s binding precedesedalsd U.S.C. &53(b) (listing other exceptions).
For this reason, the plaintiffs’ arguments based on the D.C. Giréuit-factor test irAmerican Mining Congress
v. Mine Safety & Health Administratip895 F.2d 1106, 11682 (D.C. Cir. 1993)seePIs.” Opp’'n at 59, are
inapposite becausEmerican Mining Congresaddressed the distinction between legislatives;won the one hand,
and “interpretive rules” and “general statements of policy” on the othdeeth the D.C. Circuit never referenced
the APA'’s procedural rule exceptionAmerican Mining Congresand therefore that case is neither binding nor
persasive authority in deciding the issue raised by the CIA’s motion toisksin the instant action.
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“struggled with the distinction between ‘substantive’ and ‘procedural’ fulésyl Broad. Co. v.
FCC, 22 F.3d 320, 326 (D.C. Cir. 199%)and has held that, in order faicourt’sanalysis to
“improve[] upon semantic play,” it must “focus on the underlying purposes of the procedura
requirements at issueBatterton 648 F.2d at 703. The two primary underlying purposes of the
APA'’s noticeandcommentprocedures are “to reintroduce public participation and fairness to
affected parties after governmenraalthority has been delegated to unrepresentative agencies,
and to assure that the agency will have before it the facts and informégiemteo a pdicular
administrative problem, as well as suggestions for alternative solutiéns.’'Hosp. Ass’n v.
Bowen 834 F.2d 1037, 1044 (D.C. Cir. 1987) (citations and internal quotation marks omitted)
see alsacChamber of Commerce of U.S. v. U.S. Deplabor, 174 F.3d 206, 211 (D.C. Cir.
1999)(“[W]e apply 8 553(b)(3)(A)with an eye toward balancing the need for public
participation in agency decisionmaking with the agency’s competing interesainimg latitude
in organizing its internal operatiohginternal quotation marks omitted))

Cognizant of the statutory purposes underlying notice and comment, the D.C. Cscuit ha
held that the procedural rule exception’s “critical feature is that it coversyagetans that do
not themselves alter the rights or interests of the parties, although it magehesnner in
which the parties present themselves or their viewpoints to the ageBatyerton 648 F.2d at
334. This articulation reflects an analysis that “is functional, not form8ee Chamber of
Commercel74 F.3d at 212. Importantly, this functional analysis requires courts “to identify the

‘substantive rights and interests’ that may be altered without prior opportanitptice and

¥ See also Chamber of Commeodd).S. v. U.S. Dépof Labor, 174 F.30206, 211(D.C. Cir. 1999)noting that
“[t]his distinction is often difficult to apply, as even a purelpgedural rule can affect tisaibstantive outcome of

an agency proceeding’Qrengo Caraballo v. Reigii1 F.3d 186, 194 (D.C. Cir. 1993) (“The distinction between
rules or statements which are subject to the notice and comment requirefi@%3 and rules or statements which
are kempt from those procedures is notoriously ‘hazyNgighborhood TV742 F.2d at 637 (“Courts have not had
an easy time deciding whether particular agency rules were ‘proceduralbetdstive.);Batterton 648 F.2d at
70203, 707 (observing that tleategories excepted from notice and comment “have ‘fuzzy perimeters’ and
‘establish no general formula,”” and noting thia procedural rule exception “may be the hardest to define”).
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comment” because “not every interest so qualifies, since every change in tules/eysome
effect on thoseagulated.” Neighborhood T\V742 F.2d at 637The analysis has also “gradually
shifted focus from asking whether a given procedure has a ‘substantial impaet'ties to
inquiring more broadly whether the agency action also encodes a substanté/gigigment or
puts a stamp of approval or disapproval on a given type of behadowen 834 F.2d at 1047.

From these broadénemescertain more concreteprincipleshave emergetb guidethe
application of the APA’s exemption for procedural rules. First, “[ijn determiningther a rule
is substantive, [a court] must look at [the rule’s] effect on those intergéistsitely at stake in the
agency proceeding.Neighborhood T\V742 F.2d at 637. Hence, agency rules that impose
“derivative,” “incidental,” or “mechanical” burdens upon regulated individuals @msidered
procedural, rather than substantigee Bower834 F.2d at 1051. More broadly, the D.C.
Circuit has heldhat“an othewise-procedural rule does not become a substantive one, for
noticeandcomment purposes, simply because it imposes a burden on regulated paahess’
V. Hurson Assocs., Inc. v. Glickm&29 F.3d 277, 281 (D.C. Cir. 2000).

Another principle that has esrgedin this Circuit to identifyprocedural rules is that,
although a procedural rule generally may not “encode]] a substantive value judgipetf} ar
stamp of approval or disapproval on a given type of behasweg Bowen834 F.2d at 1047,

“the factthatthe agency’s decision was based on a value judgment about procedural efficiency
does not convert the resulting rule into a substantive @leskman 229 F.3d at 28%ee also

JEM Broadtasting 22 F.3d at 328 Appellant’d reasoning threatens to swallow the procedural
exception to notice and comment, for agency housekeeping rules often embody anjladmpue
what mechanics and processes are most efficierA.Qorollary to this principle is that rules are

generally considered procedural so long as they do not “changelisi@ntive standardsy
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which the [agency] evaluates” applicatiomich seek a benefit that the agency has the power to
provide. See JEM Broadcasting@2 F.3d at 32femphasis in original)For examplein the
context of thé=OIA, the D.C. Circuithasheld that an agency’s policy imposing a offtdate for
searches was procedural because it “ma[de] no distinctions between requestsaeis thie b
subject matter” and hence “clearly encode[d] no ‘substantive value judgm8&ee”Pub. Citizen
v. Dep't of State276 F.3d 634, 641 (D.C. Cir. 2002).

a) Effect on Rights and Interests of MDR Requesters

With these principles in mind, the Court begins by considering whether the Final Rule

adversely affest“those interests ultimately at stake in the agency proceedBeg”
Neighborhood TY742 F.2d at 637. The CIA argues that the Final Rydeosedural because it
does not affect any of the rights or interests provided to members of the public thredgbDR
program, as promulgated in Executive Order 13,5eDefs.” Mem. at 34. In particular, the
CIA contends that “[p]laintiffs’ ability to request the declassification afushoentss
unchanged.”ld. at 4. TheCIA furtherstates that “[t]he executive order confers no rights on [the
plaintiffs] to pay, for example, only a certain rate for duplication of the doctsnieey
requested,” but “[ijnstead, that rate is a quintessentially procedurakrhdtte The plaintiff,
however, argues that “[tlhe government focuses on the wrong right.” Pls.” Opf’(gaoting
Benten v. Kessle799 F. Supp. 281, 289 (E.D.N.Y. 1992)). In this regard, the plaintiffs contend
that “CIA’s own promulgation of 32 C.F.R. [8§] 1908.13 in 1997 ‘borrowing the FOIA fee
structure’ conveyed upon them “a right to receive preferential fee treatmemmrcommercial
requesters” and “a right to receive public interest fee waivers where approp8ateitiat 9-
10. According to the plaintiffs, “it ithoserights which were taken away by the [Final] Rule.”

Id. at 10.
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At the outset, the Court is skeptical whether either of the “rights” articulgtédteb
plaintiffs are, in fact, benefits that any individwadsentitled tounder the previous MDR fee
structure. The “preferential fee treatment” accorded teaoonmercial requesters under the
previous MDR fee structure was dependent upon a requester establishing thatptr@ong
things, “the information [soughwill be used in a specific scholarly or analytical work, will
contribute to the advancement of public knowledge, and will be disseminated to the general
public.” See32 C.F.R. § 1900.02(h)(2). Additionally, the availability of a fee waiver under the
previous MDR fee structure was a matter of agency discretion, just as thesdgontext of the
FOIA. See, e.gCampbell v. U.S. Dep’t of Justicg64 F.3d 20, 35 (D.C. Cir. 1998) (noting an
agency’s “discretion undettie FOIA's] fee waiver provision”). Evetaking the plaintiffs’

“rights” argument at face value, the relevant quedompurposes of the APA is not whether the
Final Rule burdens or even eliminatag/rights or interests, buatherwhetherthe Final Rule
adversely affest“those interestsitimately at stakén the agency proceeding3ee

Neighborhood TY742 F.2d at 637 (emphasis added). There can be no questithoteat

interests ar¢ghe ones focused on by the CIA—namely, the public’s interest in being able to seek
the declassificatioof “information that no longer meets the standards for classificatiae

Exec. Order 13,526 § 3.5(c); Defs.” Mem. at 4; Defs.” Reply at 4.

The plaintiffsrefer to this interest in their opposition brigatsngthat the Final Rule
“effectively removés] non-commercial requesters’ ability to file MDR requests” because “[t]he
sheer magnitude of review fees would be enough to effectively prevercbnunercial
requesters. . from filing any but the simplest MDR requests.” PIs.” Opp’n atBXecutive
Order 13,526 provides that, under the MDR program “all information classified under this order

or predecessor ordeskall be subject to a review for declassification” if a request meets certain
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conditions, and agencies conducting an MBRdll declassify information that no longer meets
the standards for classificationSeeExec. Order. 13,526 § 3.5(a), 3.5(c) (emphasis addesl).
discussed above, these are substantive intergsts.e.gNat’| Ass’n of Waterfront Emps v.

Solis 665 F. Supp. 2d 10, 17 (D.D.C. 2009) (holding that “informational interests are substantive
and are entitled to APA protection” (citiighrysler Corp. v. Browmd41 U.S. 281, 302-03
(1979))). Thus, althoughthe Final Rule’s effectivéoreclosure of the publis interest in seeking
the reviewof classified materidior declassificatiorwould raise a serious question about the
procedural nature of the Rule, the plaintiffs simply do not allege such a foredlosueir First
Amended Complaint. In fact, the sirAmended Complaint is completely silent regarding the
Final Rules infringement of the plaintiffsinterestin being able to seek the declassification of
documents through the MDR programthe public’s interest ihaving access to information
thatno longer meetdhe standards for classificatioindeed, it is unclear whether the plaintiffs
would even be&apableof alleging the practical effects of the CIA’'s new MDR fee structuine
First Amended Complaint indicates that the plaintiffs have steadfastly retupag the fees
required by the Final Rule for each of the MDR requests that they have sdlsmtte the Final
Rule was promulgatedeeFAC 129, 31, 34, buhowhere alleges théte plaintiffswould be
unable to payhe feesmposed by the Final Rule that if forced to pay such fees, the
magnitude of the feegould affectthe scope or volume of their MDR requests. Thus, although
it is clear that charging search, review, and duplication fees tocoramercial entities imposes a
burden—perhaps even laeavy burden—on certain MDR requesters, the plaintiffs have failed to
allege(and thus the Court has no basis to concltig®)that burden has adversely affected

“those interestsiltimately at stakén the agency proceeding® SeeNeighborhood TV742 F.2d

20 Although the plaintiff raises the argument regarding the effectieelysion of norcommercial MDR requests in
its opposition brief, “it is axiomatic that a complaint may not be amengéhebbriefs in opposition to a motion to
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at 637;see alsdaslickman 229 F.3d at 281 (“[A]n otherwigerocedural rule does not become a
substantive one, for notiadcomment purposes, simply because it imposes a burden on
regulated parties.”Nat'l Whistleblower Ctr. v. Nuclear Regulatory Comn?208 F.3d 256,
262—-63 (D.C. Cir. 2000) (rule intended to expedite license renewal proceedings “resugibt in ti
schedules” for applicants but was nevertheless procedural because applicants t'elenéedo
an effective opportunity to be heard” and the rule “did not foreclose effective opppttube
heard)); Batterton 648 F.2d at 702 (observing that non-legislative rules dofamciose
alternate courses of actionanclusivelyaffect rights of private parties’Ranger v. FCC294
F.2d 240, 244 (D.C. Cir. 1961) (holding the FCC’s cut-off policy was procedural even though
“failure to observe it might cause the loss of substantive righ@&3mpare Reeder v. FC865
F.2d 1298, 1305 (D.C. Cir 1989) (holding rule was substantive where it “changed the substantive
criteria for substitution and permanently foreclosed the petitioners from putbeingpgrade
plans”).
b) Substantive Value Judgment

The Court musalsoconsider the related questionvaiether the CIA’s elimination of the
commerdal/nonrcommercial distinction (for fee purposes) “encodes a substantive value
judgment or puts a stamp of approval or disapproval on a given type of beh&aoaren 834
F.2d at 1047. On this score, the Ghaintainghat “its MDR Program regulation de not make
value judgments or distinguish between relevant members of the public,” but raghéret
schedule distinguishes only on the basis of the costs incurred by the agenpyoiducton,
search, and review to satisfy the requeSigeDefs.” Mem. at 56. It argues that the distinctions

between commercial and naommercial requesters “are simply not distinctions ‘on the basis of

dismiss.” See, e.gFreedom Watch, Inc. v. Oban&69 F. Supp. 2d 169, 173 (D.D.C. 201)dtingArbitraje
Casa de Cambio, S.A. de C.V. v. U.S. Postal S29V.F. Supp. 2d 165, 170 (D.D.C. 2003)).
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subject matter.” SeeDefs.” Reply at 5 (quotinublic Citizen 276 F.3d at 640)The plaintiffs
contend, howevethat “it is the very fact that [the Final Rule] doex distinguish between
relevant members of the public that is the substantive value judgn&adPIs.” Opp’n at 10.
In others words, the plaintiffs argue that, in the Final Rule, “the CIA encoded thargives
value judgment that nocemmercial requesters ware longerdifferent from commercial
requesters” for purposes of charging fees in conjunction with MDR requstsid (emphasis
in original). The plaintiffs’ argument on this count is supported to some degree by the
allegations in the First Amended Complaint that the plaintiffs arecoormercial requesters
who have “rel[ied] on CIA’s long practice of not chargiMDR fees.” SeeFAC 27.

It is certainly possible that the Final Ridentent, at a high enough level of generality
wasto “put[] a stamp of . . . disapproval’ on the mission of stommercial requestersse
Bowen 834 F.2d at 1047, since it makes it more costly forecmnmercial requesters to secure
the declassification of informatidhan it used to be under the old fee structirfet, as our
Circuit has counseled, d]ll decisions, to the extent that they derive from reasons, necessarily
are baed on the value judgment that the chosen option is better, in some relevant way, than its
alternatives.” See Glickman229 F.3d at 282. The Final Ruttethe instant actiodoes not make
it any more costly for nomemmercial requesters to secure ded@sgion of information thairt
does for any other members of the public, ergliringall MDR requesters to pay the same fees
in orderfor the CIAto recoup the costs of searching, reviewing, and duplicating requested
material can hardly be called a “stidintive value judgment” under our Circuit’'s precedents
becausé¢he classification of requestdnas no connection whatsoever to shbstancef a
request. A simple example demonstrates wthis is so Professor A seeks the declassification

of a piece of information for the purpose of writing a scholarly article thatsavgiven
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government policyhile Professor B simultaneously seeks declassification of the same piece of
information for the purposef writing a scholarly article thatisfavors the same government
policy. Both persons face the exact same costs to pursue their missions, even thiough the
missions are, in substance, diametrically opposed to one another, and that conclusion would be
true regardlessof whether the professors made their MDR requastsre or after the Final Rule
went into effect.

Additionally, although the parties do not raise this point, the Court iirstisictivea
parallel body of authoritthat addresseshether ruls requiring the payment of court filing fees
are procedural or substantive. The Supreme Q@srtharacterizeghiform courtfiling feesto
initiate legal actionas “reasonable procedural requirements for triggering the right to an
adjudication.” See lbgan v. Zimmerman Brush Cd55 U.S. 422, 437 (1982). The D.C. Circuit
has made a similar characterization in the context of the Prison LitigatiomiR&t's
(“PLRA’S”) “three-strikes provision,” which “specifies that, after having three times filéd su
or appeals that were dismissed on one of the enumerated grounds, a prisoner must pay” the
requisite filing fee.See Ibrahim v. District of Columbia08 F.3d 1032, 1036 (D.C. Cir. 2000).
In Ibrahim, the Circuit held that thetHreestrikes” provisionwvas “a procedural rule” because it
“neither divests a prisoner of his right to bring a claim nor changes tha lway that
adversely affects his prospects for success on the merits of the ctém.iti. accord Lisenby v.
Lear, 674 F.3d 259, 263 (4th Cir. 201Euntanilla v. Downs131 F. App’x 536, 537 (9th Cir.
2005). Rather, the “three strikes” provision requires an indigent prisoner to “pay his gwn wa
like any other litigant.”Ibrahim, 208 F.3d at 1036.

It would make little sense to hold tithe PLRA'’s threestrikes provision is a mere

procedural rule but also hold that the Final Rule in the instant case is a substantiveeyeds T
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no meaningful practical distinction between an indigent prisoner being requingaiytdis own
way like anyother litigant” see id, and a norcommercial MDR requester being required to pay
the same search, review,daduplication fees as every other MDR requester. The contexts of the
two rules are certainly distinguishabléer-examplethe threestrikes provision was passed by
Congress, while the Final Rule was promulgated by an unelected ageuatcther functional
effects are nearlylentical. See Chamber of Commerdg4 F.3d at 212 (“[T]he question
whether a rule is substantive or procedural for the papofg 553(b) is functional, not
formal”). Thus, much like court filing fees addressetbirahim and the cut-off provision in
Public Citizenthe CIA’suniform MDR fee structure encodes no substantive value judgments,
despite the fact that@iminates preferences previously grantedddain groups of MDR
requestersSee Public Citizer276 F.3d at 641(“Because the [State] Department’s cut-off policy
applies to all FOIA requests, making no distinction between requests on the babjsedf s
matter, it clearly encodes no ‘substantive value judgmens€g alsdaspar Wire Works, Inc.
v. Sec’y of Labqr268 F.3d 1123, 1131-32 (D.C. Cir. 2001) (holding that OSHA’s imposition of
penalties on a “per instance” basis was a procedural rule under the APA)
C) ThePurposes of Requiring Notice and Comment

Finally, the Courtmust assess whether the Final Rule affects potential MDR requesters
“to a degree sufficient to implicate the policy interests animating ratideomment
rulemaking.” See Elec. Privacy Info. Ctr. v. U.S. Dep’t of Homeland S&®1C"), 653 F.3d 1,
6 (D.C. Cir. 2011).In EPIC, the D.C. Circuit considered whether the Transportation Security
Administration’s (“TSA’s”) decision “to screen airline passengersisigig advanced imaging
technologyfor ‘AlT’] instead omagnetometetgqualified for the APA’s pocedural rule

exception.See idat 2-3. It was “clear that by producing an image of the unclothed passenger,
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an AIT scanner intrudes upon his or her personal privacy in a way a magnetometeotdolel.
at 6. Thus, the Circuit held that “regardless whether this is a ‘new substantive, bilmele
change substantively affects the [privacy interests of the] public to a dedfieent to
implicate the policy interests animating notexedcomment rulemakg.” 1d.

In evaluating whether the Final Rule likewise “has the hallmark of a substangye
see id, the “critical question is whether the agency action jeopardizes the rights aedtstd
parties,”Batterton 648 F.2d at 708. é8ore exempting rule from notice-andemment
procedures, the Court must assure itself that this is one of the “limited situatieres wh
substantive rights are not at stake,” otherwise it is imperative that potentieltyedffparties be
given a chance to raise conceamsl suggest how the agency should cratft its rule to protect the
substantive rights implicatedseeBowen 834 at 1044—-45In EPIC, the interests implicated by
the TSA'’s rule were the public’s “privacy interestS8e653 F.3d at 6. Even though the AIT
scanners imposed no “new substantive burden” on members of the psibloethey imposed
the same “requirement that a passenger pass through a security checkpoiptdhition
against boarding a plane with a weapon or an explosina’the magneimeters had-the AIT
scanners “intrude[d] upon [the public’s] personal privacy in a way a magnetometaralde
Id. Thus, the Court read®PIC to stand for the proposition that, even where a rule does not
adversely affect “those interests ultimatelgtaike in the agency proceedinggeNeighborhood
TV, 742 F.2d at 637, it may still be subject to notice and comment if it intrudes upon other,
important or fundamental rights or interests held by affected parties.

Even so, the Court concludes that, based on the allegations in the First Amended
Complaint,the principlearticulatedin EPIC is not applicable to the instant case. As discussed

above, the plaintiffs have nsufficiently alleged thathe CIA’s Final Rulenas anyadverse
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effect on“those interests ultimately at stake in the agency proceediagid., and the plaintiffs
havelikewisefailed to allege that the Final Rul@&ringes upon any other important rights or
interests held by MDR requesters, such as personal privacy, freedom of spéeslequal
protection of the law Therefore, the Court concludes tha situation presented by this case is
one “where the policies promoted by public participation in rulemaking are gligeeby the
countervailing considerations of effectiveness, efficiency, expedition and iducexpense.”
See Guardian Fed. Sav. & Loan Ass’'n v. Fed. Sav. & Loan Ins.,G&pF.2d 658, 662 (D.C.
Cir. 1978). As such although this case presents a close question under the D.C. Circuit’s limited
guidance onhis issuethe Court concludes that, based on the allegations in the First Amended
Complaint,the plaintiffs have not sufficiently alleged that tieal Rulefails to qualifyas a
procedural rulehat was exempt from the APA’s notieadcomment procedures. For that
reasonthe plaintiffs’ claim in Count One of their First Amended Complaint must be dismissed
for failure to state a claim upon which relief may be granted.
IV.  CONCLUSION

As the foregoing discussion establishes, the defendants’ partial motion tosdighie
grarted in part and denied in part. The Court will grant the defendants’ motion as to the
plaintiffs’ FOIA policy-or-practice claimsn Counts Five, Six, Fifteen, and Twerkire because
the plaintiffs lack standing to bring those claims, and thus the Gk subjeetatter
jurisdiction to hear them. Further, the Court grants the defendants’ motion, pursuant to Rule
12(b)(6),as to the plaintiffs’ claimin Counts Ningeen and as to two of the three FOIA requests
challenged irCount TwentySix because thelaintiffs failed to exhaust their administrative
remedies with respect to the three FOIA requestkerlying those claims. Finally, the Court

grants the defendants’ motion as to the plaintiffs’ claim in Countcbakkenginghe CIAs
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promulgation ofts Final Rule regarding its MDR fee structure without notice and comment
becausé¢he plaintiffs have not sufficiently alleged that fRelefails to qualifyas a procedural
rule, which is exempt from the notieexdcomment requirement. The Court denies the
defendants’ motion, however, with respect to the plaintiffs’ claims in Counts Tv@gyand
Twenty-Two because, in those counts, the plaintiffs have successfully pleaded claivhscfor
relief may be granted.

An appropriate Order accompanies this Memorandum Opinion.

Date: March20, 2013

BERYL A. HOWELL
United States District Judge
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