HENOK v. CHASE HOME FINANCE, LLC et al Doc. 136

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ARAYA HENOK,
Plaintiff,
V. Civil Action No. 12-0292 (PLF)

JPMORGAN CHASE BANK, N.A.,

Defendant.

N e N N N N

ARAYA HENOK,
Plaintiff,
V. Civil Action No. 12-0336 (PLF)

JPMORGAN CHASE BANK, N.A.gtal.,

N e N N N

Defendants.

OPINION AND ORDER

Currently pending before the Court in these two matters are a number of motions
filed by thepro se plaintiff, Dr. Henok Arayaas well as motions for summary judgment filed by
defendant JPMorgan Chase Bank, N.A. (“Chassigcessor by mergay Chase Home Finance,
LLC. The Courdoesnot address these motiongins Opinion and Order. Instead, the Court
considersvhether itcontinues to holgubject matter jurisdiction over tinwo casas, an issuethat
has beemrawn into question by the D.C. Circuit’s recent decision in a third, closetgdetase
brought by the plaintiff against Chase and otherghdhcasethe Circuit held that the district

courtabused its discretion by exercisisigpplemental jurisdion over theplaintiff's statelaw
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claims and ordered that those claims be remanded to the Superior Court of theddistric

Columbia. SeeAraya v. JPMorgan Chase Bank, N.A., 775 F.3d 409, 417-19 (D.C. Cir. 2014).

For the reasons explained below, the Court concluded tiatv lacks subject matter jurisdiction
over theseemainingtwo casesandit thereforewill remand them to the Superi€ourt of the

District of Columbia

. BACKGROUND
Theissue of this Court’s continuing jurisdiction over these cases has been called
into question by the court of appeals’ recent decision in Dr. Araya’s third caisstaghaseln
that third case— Civil Action No. 12-0335 —Dr. Araya s&d Chase in the Superior Court of the
District of Columbia, alleging wrongdoing in connection withase’s foreclosure on real

property located &2630 Myrtle Avenue, Northeast in Washington, D $2eAraya v. JPMorgan

Chase BankiN.A., 775 F.3d at 411-12Also named as defendants wére law firmof Shapiro

& Burson, LLP;Dorothy Ihuomaand Fannie Maeld. at 412. Chase and Fannie Maemoved
the case to this Court on the basis of federal question jurisdiddnAfter removal the

district courtdismissed Ms. lhuoma — who had purchased the property after forecloduwen—
the case, concluding that she was a bona fide purchasefhe Court themssueda
Memorandum Opinion and accompanying Otidawhich it dismissed Fannie Mae; denied
Araya’s motionfor leave to file a second amended complajrinted partial summary judgment

to Chaseand granted judgment on the pleadings to Chase and Shapiro & Burson peitt tes

Araya’s remaining state@w claims against those defendankéenok v. Chase Home Finance,

1 Thatcase, as well as the two capessently under consideratiarrjginally were
assigned tmow-Chief Judge Richar@/. Roberts. Civil Action Nos. 12-0292 and 12-0336 were
transferredo the undersigned on August 29, 20C#il Action No. 12-0335was trasferred to
the undersigned on December 19, 2013.



LLC, 922 F. Supp. 2d 110 (D.D.C. 2013); Order (Feb. 13, 2013) [Dkt. No. 48 in Civil Action
No. 12-0335].

On Dr. Araya’s appeal, the D.C. Circuit held tbate Fannie Maedd been
dismissedrom the case, “the basis of federal question jurisdiction had vanished.” Araya v.

JPMorgan Chase Bank, N.A., 775 F.3d at 416. The court of agpdhbsr heldthat itbecame

incumbent upon the district court at that point to consider the propriety of exercising
supplemental jurisdiction over the remaining state law cla@eeid. at417-18. Andle
Circuit concludedhat the district couhad abused its discretion by retaining jurisdiction over
those claimswhich coutl be characterized @asplicating “novel issues of state ldwld. at 417.
Accordingly, it vacatedhe district cours orders relating to the state law claims against Chase
and Shapiro & Burson, andreturned the case to this Cowiith directions taemand tlbse
remaining claims to the Superior Coaftthe District of Columbiald. at 419.

Given the close similarity betweéwraya’sthreehome foreclosureases— the
actionalready considered by the court of appeals, as well as the two presémritythe Court
— Chasesubmitted an unsolicitedNotice Regarding Jurisdictidmirging this Court to retain
jurisdiction over Civil ActionNos.12-0292 and 12-0336 on either of two bases: diveosity
citizenship or supplementgurisdiction? The Court then invited any other interested parties to
offer their views regarding jurisdiction, and Shapiro & Burson answered thatitah short
memorandum adopting Chase’s arguments, and also maintaining tGatuis prior dismissal
of it as aparty to these two cases should not be “clouded” by subsequent eésea&&B and

Britto’'s Response Regarding Jurisdiction [Dkt. No. 134 in Civil Action No. 12-0292; Dkt. No.

2 Chase’s Notice Regarding Jurisdiction (“Chase Jxn. Notice”) is a singlengotu

that was filed in identical form ieachof the cases presently before the Court. BdeNo. 129
in Civil Action No. 12-0292; Dkt. No. 11& Civil Action No. 12-0336.
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123 in Civil Action No. 12-03364t1, 4. In the meantime, aariety of motions in théwo cases
were filed, including motions for default and to amereldbmplaint filed by Dr. Araya; a
motion for summary judgment filed by Araya in Civil Action No-0292;as well as motions
for summary judgment filed by Chaseeach caseBeforeit can address any tiese motions,

howeverthe Court must determine whether it has jurisdiction to do so.

Il. THE COURT MAY NOT EXERCISE DIVERSITY JURISDICTION
“The objection that a federal court lacks subjeettter jurisdictiormay be raised
by a party, or by a court on its own initiative, at any stage in the litigatien, ater trial and the

entry of judgment.”_Arbaugh v. Y & H Corp., 546 U.S. 500, 506 (2006) (citation omitted).

“Moreover,[federal courtshave an independent obligation to determine whether subpter
jurisdiction exists . . 7 1d. at514. Chase maintains that notwithstanding the Circuit’s decision
in Civil Action No. 12-0335, this Court may properly exercise jurisdiction over tiasactions
because there now exists comeldiversity between the parties and the amount in controversy
exceeds $75,0006eeChase JxnNotice at 1, 9.3

To begin with, the predicafer federal jurisdition in these two caseswayshas
been the same as that whigitounded the Court’girisdiction inCivil Action No. 12-0335 —

namely, the presence of Fannie Mae as a defend@aetnotices of removal in each of the three

3 Onepossibly non-diverse defendant yet remains in Civil Action No. 12-0336:
Marco Acevedpwhom Dr. Araya originally joined as a potentially interested party, given that
Acevedosupposedly had purchased the property after forecloS8geComplaint] 5[Dkt.

No. 1, Ex. A]. But as Chase points out, Mr. Acevedo never has been served nor has he ever
entered armppearance before this Court. Moreover, his citizenship remains unknown; the fact
that he may have purchasgaperty in the District of Columbia does not mean that he lives in
the District. Given the dearth of information regarding who Mr. Acevedo is, of wiathlst is

a citizen,and whether he may have any interest at dhé@tase, the Courdoes not consider his
presence with respect to thaestion of diversity.



cases cité Fannie Mae’s presence as a jurisdictional basiswmking12 U.S.C8 172%(a)
which, undercontrolling precedentprovides federal subjechatter jurisdiction in Fannie Mae

cases Pirelli Armstrong Tire Corp. Retiree Med. Benefits Trust v. Raib&4 F.3d 779, 785

(D.C.Cir. 2008)* Thus,it was Fannie Mae’s dismissal from the case in Civil Action No.
12-0335 that, in the court of appeals’ view, caused the basis for federal jurisdiction gh[jani

SeeAraya v. JPMorgan Chase Bank, N.A., 775 F.3d at 41léewise in the two actionsow

before this Court, Fannie Mae has been dismissed and federal jurisdiction thesiaface

longer rest olits presencas a party SeeHenok v. Chase Home Finance, LLClyil Action

Nos. 12-0292and12-0336, 2014 WL 3843222 (D.D.C. Aug. 5, 20{dismissing Fannie Mae

from both cases)Nor are there any federal claims leftthe cases Although the Court in

January 2018ranted Araya leave to add a claim under the Real Estate Settlement Procedures
Act to each ofhis complaints, the Court subsequently granted judgment to Chase on those

claims. Henok v. Chase Home Finance, LLC, 950 F. Supp. 2d 96 (D.D.C. 2013) (Civil Action

No. 12-0292); Henok v. Chase Home Finance, LLC, 947 F. Supp. 2d 6 (D.D.C. 2013) (Civil

Action No. 12-0336).

Chase argues that despite the dismissal of Fannie Mae from the cases, tke Cour
continuing jurisdiction may rest on the existence of complete divdrsityeen the partieBut
Chase did not invoke diversity as a jurisdictional ground in either obiisas of removallt is

not clear whether Chasailed to doso because it did not believe that complete diversity existed

4 The notices of removal also invoked tieneralfederal question statute,
28 U.S.C. § 1331, based on Araya’s inclusion of a Fifth Amendment tadaigsineach of his
complaints But as the D.C. Circuialready haseld,such claims were “insufficient to sustain
jurisdiction” because “[iJt is beyond dispute that the Fifth Amendment ‘agpliceand
restrict[s] only the Federal Government and not privateqgues.” Araya v. JPMorgan Chase
Bank, N.A., 775 F.3d at 414 (quotifublic Utilities Comm’n of Dist. of Columbia v. Pollak,
343 U.S. 451, 461 (1952(3ome alterations in original)




at that timeor instead because it overlooked the possililiay diversityarguablymightbe
present In either event, however, the Court’s diversity jurisdiction was not invoked then, and,
for the reasons explained below, the Court concludes that it cannot be invoked now.

“The usual rule is that removability is determined from the record beforetine c
at the time the notice of removal . . . is filed in federal court.” 14BRCES ALAN WRIGHT ET
AL., FED. PRAC. & PrROC. JURIS. 8 3723, at 690 (4th ed. 2009). In additifja] large minority of
courts require complete diversity not only when removal is sought, but also when thd origina
action is filed inthestate court.” 13E GARLES ALAN WRIGHT, ARTHURR. MILLER & EDWARD
H. CooPER FED. PRAC. & PrOC. JURIS. § 3608, at 357-58 (3d ed. 2009t the time of removal
in these two cases, Chase did not assert that complete diversity existed libenggaties. Nor
does it do so now. Rather, Chase contends onlyhbeg, where diversitgurrently exists, the
cases should not be remanded simply because they were removed on other grounds.’nChase Jx

Notice at 6 (emphasis addedl)o support this argument, Chase cites the Supreme Court’s

decision inCaterpillarinc. v. Lewis, 519 U.S. 61 (1996), where the Court stated #mat “
erroneous removal need not cause the destruction of a final judgment, if the reqtsrem

federal subjeematter jurisdiction are met at the time the judgment is entelddddt 73.

5 Likely for these very reasonshen the Circuit ordered the parties to file

supplemental letter briefaddressing the citizenship of the parties to [Civil Action No.
12-335],” the court referred only to the parties’ citizenslaipthe time the complaint was filed
and at the time ofemoval” Order,Araya v. JPMorgan Chase Bank, N.A., No. 13-7036 (D.C.
Cir. Sept. 10, 2014) (per curiam). Congress also has provided, hotixateif, the case stated
by the initial pleading is not removable, a notice of removal may be filed withiny30aftar
receipt by the defendant, through service or otherwise, of a copy of an ameraaizaigple
motion, order or other paper from which it may first be ascertained that this ceewhich is
or has become removabile28 U.S.C. § 1446(b)(3keel4B WRIGHT ET AL. § 3723, at 701-19
(explaining application of Section 1446(b)(3) in context where non-diverse patimisated
while case is in state court, rendering case remouabtemaining defendants
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Caterpillarinvolvedanapplication of a longecognized “exceptioto the time
of-filing rule” that applies in diversity cases; that excepatbows a “jurisdictional defect [to be]

cured by the dismissal of the party that had destroyed diver88eGrupo Dataflux v. Atlas

Global Group, L.P., 541 U.S. 567, 572 (2Q0@&Bealso13E WRIGHT, MILLER & COOPERS 3608,

at 353, 357 (noting that the Supreme Court in Grupo Datéfltexmatically reiterated its

commitment to the timef-filing rule,” and explaining that the Couttere “declined to extend
Caterpillaf to different circumstancgsThis Court is aware of no authority in which the
exceptionapplied inCaterpillarhas been understood to allow a casgated or removen
federal question grounds to remain in federal court on diversity grounds afbestador
federal question jurisdiction disappears but diversity emerges. Indeed, to so hold would be
inconsistent with the D.C. Circuit’'s decisionAnaya’sthird case, Were diversity plainly
existed after Dorothy lhuoma and Fannie Mae had been disthigetvhere as Chase
acknowledges, the court of appeals declined even to address whether diverdisuppolt the
Court’s continued exercise of jurisdiction over the c&eeChase Jxn. Notice at 5 (the court of
appeals “did not analyze whetheveilisity jurisdiction existedin Civil Action No. 12-0335).

The Ninth Circuithas allowedemoved casao switch jurisdictional bases from
federal question to diversigfter all federal claims lva been eliminatedeven where diversity
was not invoked in the defendant’s notice of removal, so long as diversity of citizenship could be

discernedrom the face of the complainEeeWilliams v. Costco Wholesale Corp., 471 F.3d

975, 976-77 (9th Cir. 200€per curiam)seealsoGavin v. AT&T Corp., 464 F.3d 634, 640-41

(7th Cir. 2006) (suggesting that diversity jurisdiction, though not invoked in notice of removal,
might later be invoked on appealt least where complaint allejessential facts demonstrating

diversity). “The Ninth Circuit’'s apmach,” however, “has been criticized as contrary to-well



settled practicé Wood v. Crane Co., 764 F.3d 316, 326 (4th Cir. 20&4ing Jeannette Cox,

Removed Cases and Uninvoked Jurisdictional Grounds, 86N.C. L. Rev. 937, 953-57 (2008)),
including the pactice of the D.C. Circuit, whef§d]iversity jurisdiction must be pleaded by the

party claiming it. Loughlin v. United States, 393 F.3d 155, 172 (D.C. Cir. 2004).

Underthis “traditional approach to uninvoked jurisdictional grounds . . . the mere
fact that a case falls within a congressional grant of federal subject mageicfion does not
give a federal court authority to hear a case; a party must also affirmatvelyg the applicable
ground or grounds of congressionally authorized jurisdiction.” CoN.66L. REv. at941-42.
And in the removal context specifically, “[d]efendants clearly may not removeooindg not

even obliquely referred to in the Notice of Reral.” 1d. at 945 (quoting Hinojosa v. Perez,

214 F. Supp. 2d 703, 707 (S.D. Tex. 2002)kewise, “[ijn most circumstances . . . defendants
may not [through amendment of the notice of removal] add completely new grounds for removal
... and the court will not, on its own motion, retain jurisdiction on the basis of a ground that is
present but that defendants have not relied upon.” HHRIES ALAN WRIGHT ET AL., FED.

PRAC. & PrROC. JURIS. § 3733, at 651-59 (4th ed. 2008¢e e.q, Ervast v. Flexible Products Co.,

346 F.3d 1007, 1012 n.4 (11th Cir. 20Q&gclining to exercise diversity jurisdiction because

removing party “had the burden to plead this basis in its notice of removal, and it"glid not

J.S.R. ex rel. Rojas Polanco v. Washington Hospital Center, 667 F. Supp. 2d 83, 85 (D.D.C.
2009)(even ifnonfederal defendantsight have removed case on diversity grounds, they did
not). ButseeldC WRIGHT ET AL. 8 3733, at 664-65€emingo endorse¢he Ninth Circuit’s

approachn Williams v. Costco Wholesale Corp.).

Even undethe Ninth Circuit'sapproach, howevea, federal court camaintain

jurisdiction over a case only on “grounds apparent from the complaiitliams v. Costco




Wholesale Corp., 471 F.3d at 97Ks already notedChase has not argued that diversity
jurisdiction is apparentdm either of Dr. Araya two complaints. Nor is thexistenceof
complete diversitylainly evident to the Court from those pleading@sis is because Fannie
Mae’s presence as a party would appear to have destroyed diversity, as fetiar&tied
corporationgyenerally areonsidered to béstateless” for purposes diversity jurisdiction.

Seee.q, Hukic v. Aurora Loan Servsb88 F.3d 420427-28 (7th Cir. 2009); Lehman Brothers

Bank, FSB v. Frank T. Yoder Mortgage, 415 F. Supp. 2d 636, 639-40 (E.D. Va, RO5¥6Y.

Disabled American Veteran295 F. Supp. 131, 133-34 (D.D.C. 1968nd “[a]s a matter of

history, parties without any state citizenship, such as States, Indian orl#esericans
domiciled abroad, have been treated as ‘jurisdictional spoilers’ whose rasem@e in an action

destroys complete diversityIh re Freseius Granuflo/Naturayte Dialysate Products Liability

Litig., MDL No. 13-02428DPW, 2015 WL 44528, at *3 (D. Mass. Jan. 2, 2015).

Of coursewhether Fannie Mae’s presence in the cisrild have counted at all
in determining diversity iguestionablegiven that it was joinednly as a party with a potential
interest in the subject matter of the case rather than as an alleged tortBssesGmop v.
Mackall, 645 F.3d 381, 383 (D.C. Cir. 2011) (recognizing Supreme Court precedent suggesting
that “the presence of a nominal party does not defeat federal jurisdiction basedrsityd)

(citing, inter alia, Lincoln Property Co. v. Roche, 546 U.S. 81, 92-93 (2005)). But Chase did not

argue at the time of removal that Fannie Mae’s presence was merely nominal, noddes i

6 Congressnay specifically provide, howeverat a particular federally chartered

corporationpossessestate citizenship for purposes of diversity jurisdiction, and one judge has
concluded that Congress has provided as much for Fannie 3&agightfoot v. Cendant

Mortgage Corp., 769 F.3d 681, 697-99 (9th Cir. 2014) (Stein, J., dissenting) (finding that 1974
legislation conferred District of Columbia citizenship on Fannie M&sen if Judge Stein is
correct, however, in this case Fannie Mae’s District of Columbia citizeasto would have
destroyed diversity at the time of removal, given that the plaintiff is a citizen @fisict.

9



now. Indeed, that argument would have stood in some tension witkctiibat Fannie Mae’s
presence as a party served as the sole valid ground for the defendants’ invaidatienal
guestion jurisdiction.

In any event, there is no need to resolve whether divgusiggiction properly
could have been invoket the time of removalThebottom line ishat Chase made no such
argument theand it advances no such argument némthis Circuit,“[j] urisdictional pleading
must not be reduced to a mere afterthought years after the commencement airih§ het
court cannot act without jurisdiction and it is the complaining party’s burden to plead it.”

Loughlin v. UnitedStates 393 F.3dcat 172; £ealsoWalter E. Campbell Co., Inc. v. Hartford

Financial ServsGroup, Inc, 48 F. Supp. 3d 535 (D.D.C. 2014) (“The removing party bears

the burden of showing that the federal court has subject matter jurisdiction ometitmg).
Because Chase did not invoke diversity as a ground for removal, and as evehasadoes

not contendhat complete diversity existed at the time these cases were removed, the Court
concludes that Chase has not carried its burden with respett jurisdictional basisAs a
consequence, the Court may not maintain jurisdiction over these cases on the besrisitf df

citizenship.

[II. THE COURT DECLINES TO EXERCISE SUPPLEMENTAL JURISDICTION
The supplemental jurisdiction statygeovides that “[t]he district courtaay
declineto exercise supplemental jurisdiction over a claim . . . if (1) the claim raisesgel or
complex issue of State law, (2) the claim substantially predominates overith@ctdaims
over which the distadt court has original jurisdiction, (3) the district court has dismissed all
claims over which it has original jurisdiction, or (4) in exceptional circumstaribere are other

compelling reasons for declining jurisdiction.” 28 U.S.C. § 1367{a).theusual case in which
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all federatlaw claims are dismissed before trial, the balance of factors to be considdezdhe
pendent jurisdiction doctrine . will point toward declining to exercise jurisdiction over the

remaining statéaw claims.” Shekoyan v. Sibley International, 409 F.3d 414, 424 (DicC.

2005) (quotingCarnegieMellon Univ. v. Cohill, 484 U.S. 343, 350 n.7 (1988)).

In each of the two cases presently before @out, a sole state law breach of
contract claim remains. Chase urgfes Court to exercise supplemental jurisdiction over these
claims and to render decisions on Chase’s pending motions for summary judgment, aeguing th
“[a]fter years of litigation, multiple complaint amendments, and completion cbdisy, it
would be awvaste of judicial resources to remand the cases now.” Chase Jxn. Notice at 10. The
Court disagrees. First of all, the cases will be remanded to the SuperiooCiberDistrict of
Columbia in their present state; none of the litigation up until tiist p— including the effort of
discovery, which also entailed a significant expenditure of time and energy partué
Magistrate Judge Kay- will have been for naughRather, litigation of the remaining claim
and the resolution afnymotions for sumary judgment will occur in the judiciébrum where
the cases more appropriately belong

In addition,andas the Court already has recountie D.C. Circuit recently
ordered the remand of Dr. Araya’s third home foreclosure case — which involvesmeéday
claims including breach of contract claims based on Chase’s allegedly faulty provisiotioef
to Araya— to the Superior CourtThere isgood sense, therefore,time three cases’ being
litigated in a single forum. MoreovdDdy. Araya receny has moved to amend his complaints in
Civil Action Nos. 12-0292 and 12-0336 to add new dtateclaims for wrongful foreclosure,
based on Araya’s contention that discovery has revealed evidence showing that €hase di

hold his mortgage notex the ime of foreclosure SeePl.’s Motion to Amend Complaint [Dkt.
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No. 120 in Civil Action No. 12-0292; Dkt. No. 111 in Civil Action No. 12-033&he evidence
highlighted by Dr. Araya consists of documents produced by Chase, which, Arays, daow
that Faanie Mae was a 100% “investor” in Araya’s mortgage notes, whereas Chasg wasel
the servicer of those loanSeePl.’s Motion for Summary Judgment, Exs. 1-2 [Dkt. No. 132 in
Civil Action No. 12-0292].

Chase responds that Fannie Mae’s status asvhstor in Araya’s mortgage
notes is immaterial to the question whether Chasddgad standindo foreclose on the
properties.SeeChase Opp. to Pl.’s Motion for Summary Judgment [Dkt. No. 133 in Civil
Action No. 12-0292] at 3-5. And Chase cites cases stating the proposition that “whether or not
defendants are holders of the note is not dispositive as to whether they have steitdeuiase

on the property.”ld. at 6 (quoting Duffy v. Bank of America, N.A., 13 F. Supp. 3d 57, 61

(D.D.C. 2014))seealsoCarter v. Bank of America, N.A., 888 F. Supp. 2d 1, 14 (D.D.C. 2012)

Diaby v. Bierman795 F. Supp. 2d 108, 112-13 (D.D.C. 2011). But the Couitkasfied

potentially contrary authority from the District’s highest tribun@éelLogan v. LaSalle Bank

National Ass'n 80 A.3d 1014, 1025 (D.C. 2013} &Salle’s status dsolder of the note is

certainly releant to appellees’ authority to institute non-judicial foreclosure proceetings.
Whether or not Dr. Araya newly alleged wrongful foreclosure claims are futitemeritorious
thus presents a seemingigcertainquestion oDistrict of Columbialaw that would be better

suited to resolution by the Superior Court of the District of ColumBeeAraya v. JPMorgan

Chase Bank, N.A., 775 F.3d at 417-18 (novel or unsettled questions of District of Columbia law

are best left to D.C. courts).
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I[VV. CONCLUSION
For the foregoing reasons, it is hereby
ORDERED thabecause the Court lacks subject matter jurisdiction Guxar
Action Nos. 12-0292 and 12-033Biese two mattermre REMANDED to the Superior Court of
the District of Columbia; and it is
FURTHER ORDERED that the Clerk of the Court shall (1) transfer all paper
these proceedings, together with a certified copy of this Order, to the SupmuidoCthe

District of Columbia, and (2) removkese casesom the docket of this Court.

SO ORDERED.
/s
PAUL L. FRIEDMAN
DATE: May 6,2015 United States District Judge
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