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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MICHAEL AKOSILE,
Plaintiff,
V. Civil Action No. 12-307RBW)

ARMED FORCES RETIREMENT
HOME,

N . N N N

Defendant

)

MEMORANDUM OPINION

Plaintiff Michael Akosile, proceedingro se brings this action against Hisrmer
employertheArmed Forces Retirement HonffRetirement Home” or “defendant’alleging
that he: “was removed from the Federal Service on June 18, 2008 . . . based on false charges,”
Plaintiff's [] Amendment to the Complaint [] (“Am. Compl.”), ECF No. 26,2; “was suspended
for three days from [March 11, 2008 to March 13, 2008] . . . [with] [n]o evidence of wrong
doing,” id. at 3; was the subject of “sex discriminatioit.’at 3-5; “received various retaliation
[in responseto his formefEqual Employment Opportunity (“EEO”)] complaint,” id. at 5; and
was the subject of harassmedt! Currently efore the Court is the defendant’s motion for

summary judgmentn all of the plaintiff's claims Defendant’s Motion for Summary Judgment

(“Def.’s Mot.”). Upon careful consideration of the motion and the parties’ memoranda of law

1 The plaintiff'samendedcomplaint numbers some paragraphs but not otlees. generallAm. Compl.
Therefore, for easef reference, the Court will cite to ttenendedcomplaint by page number
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submitted in support of and oppositfdo the motion, the Court concludes thahiist grant
summary judgment for the defenddnt.
I. BACKGROUND
The following facts are undisputédThe federal defendant “is amdependent
and assisted living facility for retired military veterdgndef.’s Factsf 2, with several of its
facilities located in the District of Columbii,. I 8. The plaintiff is a NigeriartAmerican male,

id. T 3, who was employdal the defendant as a Licensed Practical N(iliseN”) from

2 After filing his opposition and statement of material facts, the plaintiffritted #iling entitled Motion for
Correction to the Typographical Error, and Resubmission of Statembtatefial Facts and the Missing Exhibits,
ECF No. 51, as well asfding entitled Motion for Resubmission of Plaintiff's Missing Exhibit ahe tMissing

Page of the Plairffis Opposition to the Defendant’s Motion for Summary Judgment, ECF No. p&ieixng that

he inadvertently omitted certain exhibits and information fronopgosition and requesting that the Court consider
these documents in its analysis of the defendant’s motion for sumudignygnt The defendant opposes neither
motion, except with respect to one particular document that was not iddiuttee materials that the plaintiff
delivered tadefensecounsel before the deadline to do so. Response toifflaidiption for Correction to the
Typographical Error and Resubmission of Statement of Material FactseaMissingExhibits, ECF No. 52 at 1.
While it opposes consideration of the new material as untirtiedydefendardcknowledgeshat it will not ke
prejudicedf the Court were to grant the plaintiff's motitbecausehe additional materidbdoes not impact the legal
analysis presented by [the] [d]efendant in connection with its meidicsummary judgment.’ld. Mindful of the
Court’sobligation to “construg@ro sefilings liberally,” Richardson v. United States93 F.3d 545, 548 (D.C. Cir.
1999) (citations omitted), and in light of the defendaatimissiorthat it will not be prejudiced by tHeéourt's
consideration of the plaintiffsesubmissions, the Cduwill grant theséwo motions and “read][] all of the plaintiff's
filings together’ id.

3 In addition to the documents previously referenced, the Court coaditter following submissions in reaching its
decision: (1) the defendant’s Memorandum of Points and Authoriti®spport of Defendant’s Motion for
Summary Judgmerf‘Def.’s Mem.”); (2) the defendant’'s Statement of Material Facts as to Which There is No
Genuine Disputes (“Def.’s Facts”); (3) the Plaintiff's Motion for Ogios to the Defendant’s Motion for
Summary Judgment (“Pl.’s Opp’n”); (4) the Defendant’s Reply in Supgdvtotion for Summary Judgment
(“Def.’s Reply”); (5)thePlaintiff's Statement of Material Facts and Exhibits that Prove that His Réffnorathe
Federal Service Were Based on False Charges (“Pl.’s Factsthe@®@gfendant’s Supplemental Reply in Support of
Motion for Summary Judgment; (#)e Plaintiff's Motion for Correction to the Typographical Error, and
Resubmission of Statement of Material Facts and the Missing Exhibits ARl. Facts”); (8) the Plaintiff's

Motion for Resubmission of Plaintiff’'s Missirgxhibit and the Missing Page of the Plaintiff's Opposition to the
Defendant’s Motion for Summary Judgmeatid(9) the Plaintiff sMotion for Opposition to the Defendant’s
Motion for Summary Judgment (“Pl.’s Supp. Opp’n”)

4 The factgeferenced hereaftare taken from the defendant’'s Statement of Material Facts as to Which There Is No
Genuine Dispute unless noted otherwise. Federal RulevibffCocedure 56 and this Cowstiocal rules permit the

Court to consider a fact as undisputed if tbe-movant fails to address BeeFed. R. Civ. P. 56(e)(2); Local Civ.

R. 7(h). And, in accordance with Neal v. Kel863 F.2d 453 (D.CCir. 1992), theCourt issued an Order on January

17, 2014, advising the plaintiff that “any factual assertion imtbeant’s affidavits will be accepted fthis Court]

as being true unless the plaintiff submits his own affidavits or othemtkratary evidence contradicting the

assertion.” Jan. 17, 2014 Order, ECF No. 44 at 1.



September 24, 2001, to June 18, 2008, id. § 2. Elizabeth Weathitgtalefendant’®irector
of Nursing,_id. 1 6personallyinterviewed and hired the plaintiff, id. I 15.

In late summer or early fall006, the plaintifivastransferred to a position the
defendant’s Long Term Care Unitesignated “L4."Seeid. § 16. TheL4 unit “is referred to as
the ‘skilled unit’ because the serious conditions of the patients on that unit impose great
responsibility on the nurses who care for theral.”{9 10-11. It “houses approximately 50 of
the sickest patients who live at the [Retirement Hpimeluding many who have tracheotomies
and breathing tubes, complicated, chronic diseases such as congestive heagrfdichronic
obstructive pulmonary disease (“COPD”), and/or who are otherwise in veoyseonditior?

Id. 1 10.
A. The Plaintiff's March 2008 Suspension

“On December 19, 2007, Ms. Weathington proposed that [the] [p]laintiff be suspended
for three[calendaf days.” Id. § 42. The proposalasbased on the following allegatiorn(g)
“Negligence in the Performance of Your Duties”; (2) “Failure to Follow 8upery Instructions
Resulting in a Charge of Absence Without Leave (AWOL)”; and (3) “Absetholi Leave
(AWOL).” Def.’s Mot., Exhibit (“Ex.”) Y (Proposal for Suspension (“Suspension Proposat”)
1-2.

The firstallegation concerned two transgressions, one amglaintiffs failure“to
document and administer Morphine Sulphate to” a patiehtat 1. As the defendaataborates
in its Statement of Material Facts) @ctober 12, 2007, the plaintiff “was responsible for
admitting a hospice patient to L4 who had prostate cancer, bone metastasis, wdoeivad r
prostate surgery, radiationphd chemotherapy.Def.’s Factsf 44. The patient arrived at

“about noon,” id., from another unit with an order “that he be given morphine to alleviate his



pain every four hourswith his last doséaving beeradministered around 11:45 a.earlier
that day, id. § 47. Upon arrival, thatient “verbalized” that he was in paid. { 45, however,
the plaintiff “did not give morphine to the hospice patient for his pain at any time on October 12,
2007, did not do anything to check on the hospice patient after 3:30 [p.m.], and did not sign and
transcribe the morphine order for the hospice patient until 8:00 [pich.J] 50. Furthermore, as
the admitting nurse, the plaintiff wassponsible for preparing a pain assessment for the patient,
but he failed
to mark the human diagram to indicatkere the hospice patient was experiencing
pain; to sign and date the assessment; and to completely fill in the following
information: the frequency of the pain that the hospice patient was experiencing;
the pain that the hospice patient experienced abuarintervals and stages;
circumstance®r activities that increased the hospice patient’s pain; times in the
day when the hospice patient’s pain was worse; the hospice patient’s current pain
medication; the strength and frequency of that pain medicainyside effects that
the hospice patient experienced with his pain medication; whether or not the

hospice patient had any changes in his pain medication in the last 30 days; and
whether or not the hospice patient’s current pain medication was effective.

Id. 1 54. Finally, in the portion of the patient’s chart that is reviewed by the nurse on the
following shiftto determine the status of the patient, the plaindid ‘hot write that the hospice
patient had been ordered morphine to alleviate his pahabthe hospice patient had verbalized
pain whenthe] [p]laintiff assessed him; instefithe] [p]laintiff wrote. . . that the patient had
experiencedno distress of any kind.”ld. 1 56.

The secondransgression underlying the first allegatmtedin support of the charge of
negligence in the performance of the plaintiff's duties concernéidiisire] to transcribe a
Doctor’s order for wound treatment to the Medication Administration Re€gidAR|["] ) for a
[patient] thereby causing a delay iretmedical treatment for this [patient]Def.’s Mot., Ex. Y
(Suspension Proposal) at 1. Specifically, the defendant contends that on October 25, 2007, the

plaintiff was responsible for transcribing a patient’s order for Bumd-a wound treatment



medicatior—to that patient’s October and November 2007 MAR. Def.’s Facts { 59. According
to the defendant, this was not done and “the patient did not receive Duoderm treatmegts duri
the first week in November and her wound condition worsénked I 62.

Thesuspension proposal noted that the plaintjtfis responsibilitiesncluded, among
others: “[c]arrying out patient care independently and in compliance wigting guidelines”;
“[m]edication administration and hands on nursing care”; and “[f]dl@emg patient problems
and providing input to the care plan.” Def.’s Mot., Ex. Y (Suspension Proposal) at 2. Thus, the
proposal concluded that the plaintiff was “clearly negligent in [his] dutiesl tlaat his “failure
to perform the duties of a LPN [was] both irresponsible and unacceptadhleat 1.

The remaining two allegatiorssose from the plaintiff's absence from work on two days
in November 2007 Specifically, m November 6, 2007, the plaintdalled his office to request
sick leave for dvember 7, 2007. Def.’s Facts 1 63. He spoke with Evelyn Dizon, a supervisory
nurse, who instructed the plaintiff to seek approval from Ms. Weathingtaleece Henderson,
the Assistant Director of Nursindd. 117, 63. The plaintiff did nateceive approval from either
Ms. Weathington or Ms. Hendersamndfailed to appear for his scheduled shifts on November 7
and 8, 2007.1d. § 64. Accordingly, the plaintiff was charged with being absent without leave on
both days. Def.’s Mot., EX. Y (Suspension Proposal) at 2.

After considering theuspension proposal and the plaintiff's respoBsel.inda Rader,

the defendant’s Director of Health Care Serviaed Ms. Weathington’s direct supervisor,
Def.’s Factd15-6, suspended the plaintiff on March 4, 2008, for three calendar days, id. § 43.
The suspension began on March 11, 2008, and concluded on March 13, 2008. Def.’'s Mot., Ex. Z

(Decision on Proposal to Suspend).



B. The Plaintiff's Removal

On March 21, 2008, Ms. Weathington proposed the plaintiff's removal from federal
service based upon a charge of “Inattention to Duty.” Def.’s Mot., Ex. OO (PropdRahtove
from Federal ServicERemoval Proposal”)) at 1. The changas based upomvb allegations
both pertaiing to the plaintiff's administration of a Physician Order Form prescrithiag
medication Simethicone ®patienfor the treatment dhtestinalgas Seeid. at 1-2.

According to the defendant, on December 1, 2007, the plaintiff transcribed medictivds
orderedfor a patient under the plaintiff's care and signed a Physician’s Order Bothat
patient to receiv&imethicone Id. The physician orderethatthe medication be administered
four times daily, but the plaintiff “failed to transcribe the frequency ofitheage,” which
resulted in the patient receiving the medicatiaty once daily.ld. The plaintiff signed the
Physician Order Form as the “reviewing” nurse, meaning thahe reviewed the doctor’s
orders and thghe] had made sure that the orders written orfRting'sician Order Forménd
MAR were what the doctor had ordered for the patiebef.’s Factsf 65. According to the
proposal for removal, this violated the defendant’s NeighborCare Policy, whaths'shat [an
employee] must transcribe the physician’s order to include all componrestdsiing exactly as
the physicianndicates’ Def.’s Mot., Ex. OO Removal Propospht1-2.

On December 5, 2007, the plaintiff signed the Physician Order Form for the ‘patient
receipt ofSimethiconeas the “noting” nurse,t6 verify that he had correctly reviewed the
Simethicone patient’'s medication recordsrake sure that they were what the doctor had
ordered wheifthe] [p]laintiff had first reviewed the patient’s records on December 1,.2007
Def.’s Factsf 66. This violated the defendant’s NeighborCare Policy, which states:

At all relevant times, it wasie policy at th¢Retirement Homjg(and in the nursing
industry) for one nurse to review medication records to make sure that they were



the same as the doctor’s orders and for a different nurse to later verifgudit)

the review conducted by the firstirse in order to catch and prevent any errors that
could endanger a patierfThe] [p]laintiff did not follow that policy, since he both
reviewed (signed) and then verified his earlier revadwthe . . .patient’s records
(countersigned), rather than having a different nurse vesffirist review of those
records. When the same nurse both reviews and then verifies his earlier review of
medication records (i.e. countersigns), there is a greater likelihood that aimerror
the records will not be picked up, and the safety risk to the patient is increased.

Id. 1 70-71. Thus, the proposal for removal concluded that the plaintiff violated the defendant’s
NeighborCare Policy because he “signed in the nurseisw sectiorand countersigned the
Physician’s Order Form in the nurses noted section.” Def.’s Mot., Ex. OO (ReRrayals3|

at 2.

The proposal for removal noted that this was the “third act of misconduct” on the part of
the plaintiff, and therefore removal wansistent” with the defendant’s Tables of Offenses and
Penalties.ld. On June 10, 2008, after reviewing the proposal and the plaintiff's resjmnse,
Rader issued a decision removing the plaintiff from his position with the deferidahts Mot.,

Ex. PP (June 10, 2008 Decision on Proposal to Remove) at 2.
C. The Plaintiff's Administrative Appeal

Following his removal, the plaintiff filed a complaint with the Equal Employment
Opportunity CommissioffEEOC"), “alleging that his removal and the earBespension in
March 2008 were the result of unlawful discriminatio@ef.’s Factsf 80. The EEOC
dismissed the claim for lack of jurisdictiamd referredhe matter to the Merit Systems
Protection Board (“MSPB”)Id. § 81. AnMSPB alministrativelaw judge held a hearing on
March 9, 2011, id. § 8&t which“eight witnesses provided live testimony, includ|tiug]

[p]laintiff, [the] [p]laintiff’s first and secondevel supervisors, a doctorghd several nurses
who worked withthe] [p]laintiff,” id. 1 83. Following the hearing, thdrainistrativelaw judge

issued a decision affirming the defendant’s decision to remove the plaintiffédmral service,



id. T 94, concluding that removal “was a reasonable penalty,” according to the fatttorth in

Douglas v. Veterans Administratiph M.S.P.B. 313, 5 M.S.P.R. 280 (April 19, 1980§f.’s

FactsY 96. Moreover, thedministrativelaw judge “found that thedefendanthad not retaliated
agains{the] [p]laintiff for protected activity, nor had the [defendadigcriminated againgthe]
[p]laintiff on the basis of sex or national originld. § 101.

The plaintiffthen filed a petition with the MSPB for reconsideration of hmiaistrative
law judge’s findings, and a threeember panadenied the petition for review. Def.’s Mot., EX.
ZZ (MSPB Final Order) at 5The panel concluded that “there [was] no new, previously
unavailable, evidence and that the administrdtaxg] judge made no error in law or regulation
that affects the outcome” of that rulinggd. (citing 5 C.F.R. § 1201.118)). The panel
considered the plaintiff's challenges to dakministrativelaw judge’s credibility determinations
and evidentiary rulings during the administrative proceedings, but determinloktipdaintiff
had failed to “provide[] an adequate basis for [the panel] to hold that the admweqteati]
judge erred.”ld. at 2. The panel also considered the plaintiff's contention “that he was tingle
out’ for both signing and countersigning the Physician’s Order Sheet . . . whdkefaarses in
his unit were not disciplined for the same conduct,” but concluded that the plaintiff had “not
shownthat he was similarly situated to these other individuatsl therefore had failed to
demonstrate disparate treatmelat. at 3. Lastly, the panel concluded that thénainistrativelaw
judge’s consideration of the plaintiff's “suspensigas not clearly erroneous” becau€b the
suspensiofiwas a matter of recordi(2)] [the plaintiff] was informed of the action in writing,
and [(3)] he was notified of the means by which he could file a grievance or connfiheirsio
chose.” Id. at 4. Thus, the panel “discern[ed] no error in the agency’s consideration of this prior

discipline to determine a reasonable penalty, or indn@rastrativelaw judge’s refusal to



relitigate the agency’s justification for implementing the suspensiteh.’In sum, the panel
found no reason to disturb theérainistrativelaw judge’s decisionSeeid. at 5.
D. The Plaintiff’'s Prior Related Litigation
This is not the first instance of litigation in this Cobetween theartiesregardinghe

plaintiff's former employment with the defendareeAkosile v. Armed Forces Ret. Home, 938

F. Supp. 2d 76, 79 (D.D.C. 2013). In tleatliercivil action,the plaintiff allegedhe defendant
was liable for “libel, harassment, discrimination basedex in violation of Title VII of the
Civil Rights Act, and a Title VII retaliation claim resulting from [a] discrimination complae
brought in 2005.”1d. at 83. The Court observeudthat casehat:

[iln the plaintiff's view, the conduct comprigin[the alleged] harassment [was]
[Clinical Supervisory Nurse Shirley] Washington’'s February 16, 2007 “false
accusation” that he failed to administer medication to a patient; her conversation
with him about his lateness and her decision to send him home on March 25, 2007;
and his allegation that he was charged as [Absent Without Leave] while on
administrative leave and later while on sick leave. The plaintiff contends that he
“was subjected to a daily hostile working environment as [his] immediate
superviso was so intoxicated with abus[e] of power that [she] subjected the
plaintiff into [sic] a daily panic and fear on the job.”

Id. at 85 (citations omitted)The plaintiff also alleged a number of discrete adverse employment
actions taken against himvhich he argued constituted discrete acts of sex discrimination under
Title VII, including:
(1) [Director of Nursing Elizabeth] Weathington’s placement of the plaiotiff
administrative leave on March 26, 2007, based solely on Washington’s account of
[an] incident between her and the plaintiff; (2) his failure to be paid when he was
placed on administrative leave from MarchZ%, 2007; (3) the failure to provide
him with two weeks’ notice of his transfer from the evening to the day shift; and
(4) the defendant’s denial of his request to transfer to another unit.
Id. at 89 (citations omitted). Lastly, the plaintiff alleged that he “suffereariolis retaliations

due to a former EEO complaint.Td. at 93 (citations omitted)For the reasons set forth in a

Memorandum Opinion issued in that case, the Court ultimately granted the detendsitn



for summary judgment with respect to all of the plaintiff's clairA&osile |, 938 F. Supp. 2d at
93.

While thatearlierlitigation was pending, the plaintiff initiated this second acti@m
March 17, 2015, the Court issued an Order for the plaintiff to slamaecivhy the doctrine of
resjudicatadoes not bar this second action in its entitetpyiating the need to address the
defendant’s summary judgment motiamJight of the fact that the “plaintiff filed the Complaint
in his prior litigation on December 31, 2008—more than six months after the defendant
terminated his employmentMar. 17, 2015 Order, ECF No. 56 at 3. The Court noted‘ithat
the plairiff could have included, but did not include, certain facts in his initial lawsuit, he may

not bring a second action stemming from those fadtt.{citing Alford v. Providence Hosp., 60

F. Supp. 3d 118, 125 (D.D.C. 2014Yhepartiesbriefed the mattemwith both concluding that
at least some of th@aims in this matter are not duplicative of the plairgiffaims in thefirst
case Plaintiff's Response to the Court Order to Show Cause Why the Doctrine of Regaludic
Does Not Bar this Second Action in its Entirety, ECF No. 59 at 2; Defendant’s Respons
Regarding the Order to Show Cause, ECF No. 65 at 1 (notincetatiicataprecludes only
one of the defendant’s purported claims of sex discriminati®ajisfied with the parties’
responses, the Court will proceed with its consideration of the defendant’s motiamfoasy
judgment.
[I. STANDARD OF REVIEW

Before granting a motion for summary judgment pursuant to Federal Ruigilof C
Procedure 56, a court must find that “there is no gendispute as to any material fact and the
movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). “A faetésial if it

might affect the outcome of the suit under the governing law, and a dispute abouta faater

10



is genuine if the evidence is such that a reasonable jury could return a f@rthetnonmoving

party.” Steele v. Schafeb35 F.3d 689, 692 (D.C. Cir. 2008) (quoting Anderson v. Liberty

Lobby, Inc, 477 U.S. 242, 248 (1986) (internal quotation marks omitted).

When ruling on a motion for summary judgment, “[tlhe evidence of the non-movant is to
be believed, and all justifiable inferences are to be drawn in his favor.” Anderson,Sl7at U
255 (citation omitted). “Credibility determinations, the weighing efeékidence, and the
drawing of legitimate inferences from the facts are jury functionshosetof a judge . . . ruling
on a motion for summary judgment . . .Id. The movant has the burden of demonstrating the
absence of a genuine issue of matdael and that the non-moving party “fail[ed] to make a
showing sufficient to establish the existence of an element essential tartiyet pase, and on

which that party will bear the burden of proof at trial.” Celotex Corp. v. Catrett, 47BUIS

322 (1986).
In responding to a summary judgment motion, the non-moving party “must do more than

simply show that there is some metaphysical doubt as to the material fdetstishita Elec.

Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986). Accordingly, the non-moving party

must not rely on “mere allegations or denials . . . but . . . must set forth specifithtagisgs
that there [are] genuine issue[s] for triaRhderson, 477 U.S. at 248 (second omission in
original) (citation and internal @ation marks omitted). “The mere existence of a scintilla of
evidence in support of the [non-moving party’s] position [is] insufficient” to watidta motion
for summary judgment, but rather “there must be [some] evidence on which ticeylaly
reasonhly find for the [non-movant].”ld. at 252.

Finally, although filings by @ro selitigant “must be held to less stringent standards than

[those] drafted by lawyers,” ségherton v. Dist. of Columbia Office of Mayor, 567 F.3d 672,

11



681-82 (D.CCir. 2009) this latitude “does not constitute a license for a plaintiff fipngseto

ignore the Federal Rules of Civil Procedufdgdore v. Agency for Int'Dev., 994 F.2d 874, 876

(D.C.Cir. 1993). Thus, while a court has an obligation to construe a praiséffils filings

liberally, Richardson v. United States, 193 F.3d 545, 548 (BiC1999), goro selitigant

“cannot generally be permitted to shift the burden of litigating his case twourts, nor to avoid

the risks of failure that attend his decisto forego expert assistance,” Dozier v. Ford Motor

Co., 702 F.2d 1189, 1194 (D.Cir. 1983) (Scalia, J.).

[ll. ANALYSIS

The plaintiff'samendeadomplaintis an appeal from ®ISPB decision that constitutes a

“mixed case™a type of case that involvéan adverse personnel action subject to appeal to the
MSPB coupled with a claim that the action was motivated by discrimina#iod is guided by
the procedures set forth in 5 U.S.C. § 7702. Butler v. West, 164 F.3d 634, 63€{D1099).
“Although [MSPB] decisions are generally reviewed by the Court of Appeals for the Federal
Circuit, ‘mixed caséghat involve both MSPB appeals and discrimination claims under Title VII
of the Civil Rights Act of 1964 Title VII’), as amended, 42 U.S.C. § 20(Qtze-17 (2012)],

are reviewed in federal district court.” Vickers v. Pow483 F.3d 186, 192 (D.C. Cir. 2007)

see alsdHayes v. U.S. Gov't Printing Office, 684 F.2d 137, 140 (D.C. Cir. 1982)

(“[D] eterminationdy the MSPB in mixed cases of discrimination and nondiscrimination must
be reviewed initially by the district couitk

“In mixed cases that present both adverse personnel actions and discriminahen cla
courts treat the claims as a single unit,dply different standards of review.” White v.
Tapellg 876 F. Supp. 2d 58, 64 (D.D.C. 201&}ing Hayes 684 F.2cat 139. As this Circuit

has explained:

12



On thediscriminationclaim, the complainant “shall have the right to have the facts
subject to fial de novoby the reviewing court.” The district court reviews
nondiscriminationclaims on the administrative record, and will set aside the
MSPB s determinations only when “arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with law”; “obtained without procedures required by
law, rule or regulation having been followed”; or “unsupported by substantial
evidence.”

Butler, 164 F.3dat 639 n.10 (quoting 5 U.S.C. 8§ 7703(@)mphasis addef§ee alsdRobinson

v. Duncan, 775 F. Supp. 2d 143, 157 (D.D.C. 2@1The district court reviews the
discrimination and retaliation claing& novo and reviews the nondiscrimination claims on the
administrative record).
A. The Plaintiff's Allegations of Discrimination Under Title VII
1. DiscreteAllegations of SexDiscrimination
“Title VII prohibits the federal government from discriminating in employment on
grounds of race or sex, and from retaliating against employees for engaguityity protected

by Title VII.” Montgomery v. Chao, 546 F.3d 703, 706 (D.C. Cir. 2008) (internal citations

omitted). In the absence of direct evidence of discrimination, as is the situationlaems, af
employment discrimination under Title VIl are analyzed under the pragdframework of

McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973). Jackson v. Gonzales, 496 F.3d 703,

706 (D.C. Cir. 2007{internal citation omitted) Under this framework, the plaintiff bears the
initial burden of establishing a prima facie case of discrimination, by prayjatioofof “(1)
membership in a protected group; (2) qualification for the job in question; (3) an adverse
employment action; and (4) circumstances that support an inference of giatom”

Swierkeiewicz v. Sorema N.A534 U.S. 506, 510 (2002n{ernalcitations omitted). If the

plaintiff establishes a prima facie case, “[tlhe burden then must shift tonghleyer to articulate
some legitimate, nondiscriminatory reason for the [adverse employmimt]dctMcDonnell

Douglas, 411 U.S. at 802. Once thepdoger offers a legitimate, nondiscriminatory justification
13



for its action, “the McDonnell Dougldsamework—with its presumptions and burdens—

disappears, and the sole remaining issue is discriminaigon” Jackson496 F.3d at 707

(internalcitation and quotation marks omitted). After the employer makes such a showeng, “t

plaintiff must prove that a reasonable jury could infer that the employees gxplanation was

pretextual and that this pretext shielded discriminatory motivies.(internal citations omitted).
Notwithstanding the foregoing, if the defendant “has asserted a legitinosie

discriminatory reason” for the adverse employment action in a motion for syrjudgment,

“the district court need not—and should nateeide whether the plaintiff actually made out a

prima facie case undétcDonnell Douglas Brady v. Office of the Sergeant at Arn&20 F.3d

490, 494 (D.C. Cir. 2008). Rather, the Court should evaluate only whether “the employee [has]
produced sufficient evidence for a reasonable jury to find that the employertedsson-
discriminatory reason was not the actual reason and that the employer ialgntmecriminated

against the employee on the basis of faégans v. Sebelius, 716 F.3d 617, 620 (D.C. Cir.

2013) (citation omitted)or as here on the basis of gendelavera v. Shal638 F.3d 303, 308

(D.C. Cir. 2011). Typically, plaintiffs rely on one of two types of evidence tbkstigpretext:

(1) “the employee may attempt to demonstrate that the empsogeaking up or lying about the
underlying facts that formed the predicate for the employment decisiof2) tthe employee
attempts to produce evidence suggesting that the employer treated qtlwrees of a different
race, color, religion, sex, oational origin more favorably in the same factual circumstances.”

Brady, 520 F.3d at 495r{ternal citations omittedsee alsdVheeler v. Georgetown Univ. Hosp.,

52 F. Supp. 3d 40, 47 (D.D.C. 2014) (“Plaintiffs typically take one of two approaches in
attempting to undermine an employer’s stated reason for their terminatrdarhél citations

omitted)). If the plaintiff fails to present such evidence, summary judgment must bedyfante

14



the employer._Paquin v. Fed. Nat'l Mortg. Ass'n, 119 F.3d 23, 27-28 (D.C. Cir. 1997). And

conclusory allegations of discriminatory animus lacking any factual batie irecord are

insufficient to defeat summary judgmer@eeHussain v. Nicholson, 435 F.3d 359, 365 (D.C.

Cir. 2006) (concluding that the district court properly disregarded the plaifi&ffidence of
religious animus” because it “consisted merely of conclusory allegatidns own affidavit”
(internal citation omitted)).
i. The Plaintiff's March 2008 Suspension

The first instance of alleged discrimination pertains to the plaintiff's Maré8 20
suspensionSeeAm. Compl. at 3—4 (describing tlkecumstances that formed the predicate for
the plaintiff’'s suspensioms allegedex discrimination) The defendant matains that it
suspended the plaintifbecause he (i) neglected a hospice patient who did not receive morphine
for pain; (ii) failed to transcribe a doctor’s order for a patient’s wound texgtendhe wound
worsened; (iii) failed to follow supervisory instructions [regarding leaveguures]; and (iv)
was absent without leave.” Def.’'s Mem24it

Based upon the factual circumstances regarding each of these chargesirthe C
concludes that the defendant has stated legitimat@lisoniminatory reasws fa the suspension.
With respect to the plaintiff's alleged failure to administer morphine to a hosgi@nt in pain
and his alleged failure to transcribe a patient’s order for wound treatmedg&fémelant
maintains that this constituted a “faduto perform the duties of a LPN,” which includes
“[c]arrying out patient care independently and in compliance with existirtgnes”;
“[m]edication administration and hands on nursing care”; and “[ijJdentifying paireiems
and providing input to #care plan.”Def.’s Mot., Ex. Y (Suspension Proposal) at 1-2. And as

is the case herena@mployer states a legitimate adiscriminatory reason for an adverse
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employment actiomhere “the plaintiff understood the duties and responsibilities of the position

... and simply failed to perform them in a satisfactory manriRoyall v. Nat'l Ass’n of Letter

Carriers, AFLCIO, 507 F. Supp. 2d 93, 106 (D.D.C. 2007) (Waltonaff'gl, 548 F.3d 137

(D.C. Cir. 2008) see als®rewrey v. Clinton, 763 F. Supp. 2d 54, 63 (D.D.C. 2011) (“An

employees$ insubordination and his failure to perform his duties are legitimate,

nondiscriminatory reasons for adverse employment acti¢zisng Smith v. Distict of

Columbia, 430 F.3d 450, 455 (D.C.Cir.2005ff'd, 466 F. App’x 9 (D.C. Cir. 2012Hussain
v. Gutierrez, 593 F. Supp. 2d 1, 9 (D.D.C. 20@8ijure “to perform routine duties in a timely
fashion” constitutes “a legitimate, naliscriminatory reason for terminating” an employee).
Moreover, with respect to the plaintiff's purported failure to follow leave ploes and
placement on AWOL status, other members of this Court have consistenttizdield
employee’s “fail[ure] to meet the attendance and punctuality requiremetite]job”

constitutes a legitimate, nondiscriminatory reason for terminaiditiams v. Verizon Wash.,

D.C., Inc, 266 F. Supp. 2d 107, 112 (D.D.C. 2063e alscClarke v. Wash. Metro. Area

Transit Auth., 904 F. Supp. 2d 11, 16 (D.D.C. 2012) (employee’s persistent targiaess
legitimate, nondiscriminatory reason for termination).

These legitimate, nediscriminatory reasons are bolstered by the fact that the official
who proposed the plaintiff's suspension—Ms. Weathingtaras-the same official who initially
interviewed and hired the plaintifiSeeDef.’s Mem. at 2. As this Circuit hagxplained, a
plaintiff “faces a significant initial hurdle” when the official wipooposes the disciplinary action
is the same person who hired the plaintiff, becése difficult to impute to [that person] an

invidious motivation that would be inconsistent with the decision to hivatkl v. Alliance of
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Auto. Mfrs., 627 F.3d 1245, 1247 (D.C. Cir. 2011) (quoting Waterhouse v. District of Columbia,

298 F.3d 989, 996 (D.Cir. 2002).

Having concluded that the defendant set forth legitimate, non-discriminatsgns for
suspending the plaintiff, the Court turns to the question of whether the plaintiff has produced
enough evidence to establish that these reasons areratnet for discriminationSeeBrady,

520 F.3d at 494. But neither tAenendedComplaint, nor any of the plaintiff's filings in
opposition to the defendant’s motion for summary judgment articulate a reason to faxd, pret
other than conclusory statememhat the allegations constitute “false charge[s].” Aee
Compl.at 3-4. And he plaintiff's mere conclusory assertions araiffisient to satisfy his

burden._$e, e.g.Hussain 435 F.3d 359, 365 (D.C. Cir. 2006). The Court nthusteforegrant

the defendant’s motion for summary judgmentlos plaintiff's claim regarding his 2008

suspensionJohnson v. Vilsack815 F. Supp. 2d 221, 232 (D.D.C. 2011) (“These assertions do

not suffice to rebut defendant’s legitimate, ribseriminatory exfanation, not only because
they are unsupported by the evidence, but also because they fail to assert totbameas
taken based on plaintiff's [protected class].”).
ii. The Plaintiff's Removal

The seconahstance of alleged discrimination pertains to the plaintiff's removal from his
position. Am. Compl. at &-(describing the circumstances which formed the predicate of the
plaintiff's removal asllegedsex discrimination).The defendant maintains thatemoved the
plaintiff “because he failed to properly review and transcribe a physiciees, @ausing the
patient to be harmed when he received less medication than had been ordered for a month, and
for improperly signing and countersigning the phigits order form for that patient.” Def.’s

Mem. at30.
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The plaintiff's failure to transcribe this medication order is a legitimate, non
discriminatory reason for the defendant’s decision to remove him. As previgp&yned,an
employer states a legttiate non-discriminatory reason for an adverse employment action where
“the plaintiff understood the duties and responsibilities of the position . . . and sintgdiytéai
perform them in a satisfactory manneRbyall, 507 F. Supp. 2dt 106. Moreoverthe
defendant explained in its proposal to remove the plaintiff that signing and caymteysa
Physician’s Order Form was a direct violation of the defendant’s Neigab®®blicy. Def.’s
Mot., Ex. OO (Removal Propo3alt 2;see als®ef.’s Factsf 70(“ At all relevant times, it was
the policy at the [defendant] . . . for one nurse to review medication records to makeasure t
they were the same as the doctor’s orders and for a different nurse teetdte(.e. audit) the
review conducted by thér$t nurse in order to catch and prevent any errors that could endanger a
patient?). And othemmembers of this Qurthave heldhat an employee’s failure to abide by an
employer’s policies and procedures constitutes a legitimate, non-disd¢omgin@ason for

termination. See, e.g.Akonji v. Unity Healthcare, Inc., 517 F. Supp. 2d 83, 95 (D.D.C. 2007)

(“Insubordination and viation of company rules are widely accepted-dmtriminatory
reasons for terminatiaf).

The defendant havingtated legitimate, nediscriminatory reasons for the plaintiff's
removal, the Coumext considers whether the plaintiff offers sufficient evidence of pretext. A
with his suspension, the plaintiff ag&fiaces a significant initial hurdleiecauset wasthe same
official who both hired the plaintiff and proposed his terminatigatel, 627 F.3cat 1247. The
plaintiff's sole claim of pretexas to his removas that “[a]ll the female nurses signed and
countersigned the same physician order form” and that he “was singled aubifgy doing [sic]

and was removed from the Federal Service.” Am. Coaipk5. While it is true that pretext
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may be established Bgroduc[ing] evidencesuggesting that the employer treatgder

employees of a different . sex. . .more favorably in the same factual circumstaricBsady,

520 F.3d at 49%vidence of bparate treatment requires the plaintiff to demonstrate that he was
“similarly situated” to the comparator, such that “all of takevant aspects” of plaintif’

employment situation were “nearly identi¢aNeuren v. Adduci, Mastriani, Meeks & Schill, 43

F.3d 1507, 1514 (D.C. Cir. 199f)itation omitted)see als®udley v. WMATA, 924 F. Supp.

2d 141, 162 (D.D.C. 2013) ("When relying on a comparator to overcome the employer’s
proffered legitimate explanation, there must be a very close relationsivwgdoethe compared
employees.”)

Here, the plaintiff fails to describwith particularity aninstance in which a similarly
situated female signed and countersigned a Physician’s Ordettlratrresultedn disparate
treatment. While the plaintitfoes ofer purported evidence thégmale nursesigned and
countersigned doctor’s orders on several occasgaeb)l.’s Facts at 4245; Pl.’s Facts, Ex. E-4
(Physician’s Order Forg) at 210, he does not suggest or provide evidence demonstrating that
Ms. Weathington or Dr. Rader ever became aware of these other violations. “To lss&uUdce
the use of comparator evidentiee plaintiff must point to a similarly situated employee outside
of a protected class who committed comparable offenses but who was punished tebglsgve

the same deciding officidl Sledge v. District of Columbj&3 F. Supp. 3d 1, 17-18 (D.D.C.

2014)(emphasis addedinternal quotation marks amitation omitted) Furthermorethe

plaintiff offers no evidence regarding his purported comparators’ disciplinstigrieis. This
“preventg[the] [p]laintiff from showing that he is similarly situated[tbe comparators], because
[the] [p]laintiff's [own] disciplinary history witljthe] defendant [may be] a relevant factor that

distinguishes [him].”_Isse v. Am. Univ., 540 F. Supp. 2d 9, 33 (D.D.C. 2008) (internal quotation
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marks and citation omitted) (some alterations in originkjleed, the plaintiff’'s removal was
predicated on the fact that this was his “third act of miscatiduDef.’s Mot., Ex. OO

(Removal Proposal) at .astly, the plaintiff offers no evidence or argument to rebut the
defendant’s assertion that “no incident of improper signing and countersigning oth#veha
incident involving the [dhintiff's Simethcone patient was known to have caused either actual
or potential harm to a patiéndr resulted in a complaint to management by a patient. Def.’s
Factsy 73. And to be similarly situated, a comparator must be charged with a violation of

“comparable seriousnessHolbrook v. Reno, 196 F.3d 255, 2@1.C. Cir. 1999).

Where, as her@ plaintiff fails to identify any similarlysituated comparators, “an
inference of falsity or discrimination is not reasonablgdntgomery, 546 F.3dt 707 (ctation
and internal quotation marks omitted). The plaintiff having failed to put forth adgrmese that
would suggest that the defendant’s legitimate, disariminatory reasons for his termination
constitute pretext, the Court must grant the defendant’s motion for summanygotgyith
respect tdaheclaim concerning his dismissal.

iii. The Lack of Investigation into the Plaintiff's Complaint about
Another Employee

The plaintiff alscasserts a claim &fex discriminatioragainst the defendahecause
managemertllegedly failed tanvestigate or disciplina coworker after an incident reported by
the plaintiff. Am. Compl. at 5. Specifically, the plaintiébntendghata nurse on his unit
“neglected a patient [] in [a] pool of blood, aftdrd] fell in his wheel chair which caad a
serious injury’. Id. The plaintiff notes that he reported the incident to “Ms. [| Weathington, []
human [r]lesources, [and] Mr. Bob Palmer (Bureau of public debt)” but “[n]o invastgats

conducted.”ld.
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This purported instance of sex discriminatfaits to allege any injury to the plaintiff that
could constitute an adverse employment actionn 88verse employment action is a significant
change in employment status, such as hiring, firing, failing to promoteigm@asnt with
significantly different responsibilities, or a decision causing significhahge in benefits.”

Douglas v. Donovan, 559 F.3d 549, 552 (D3@. 2009)(internal citations omitted)“An

employee must ‘experience[] materially adverse consequences affecting thectarditsons, or
privileges of employment or future employment opportunities such that a relestorex offact

could find objectively tangible harm.’1d. (quoting_Forkkio v. Powell, 306 F.3d 1127, 1131

(D.C.Cir. 2002)). And an agency’s “alleged failure to investigate” a complaint submitted by a
plaintiff regarding the conduct of another employee “doesnaie up a tangible, affirmative

legally cognizable adverse actiorRunkle v. Gonzales, 391 F. Supp. 2d 210, 223 (D.D.C. 2005)

(internal quotation marks and citation omitted@he defendant’gurported decision not to
conduct an investigation intoifhpatient’spurported accident has no bearing on the plaintiff's
employment status, and therefasenot an adverse employment action that can form the basis of
a discrimination complaintSeeid. Therefore, summary judgment on this claim must be
granted®
Iv. The Defendant’'s Refusal to Transfer the Plaintiff

Lastly, he plaintiff alleges that he “requested to be transferred from his immediate

supervisor,” but that this “request was denied by the director of nursing.” Am. CdrbplTae

plaintiff asserts that “a female licensed nurse was granted a transfer,” afdrihére denial of

> Moreover,even if the Courwere to conclude that the alleged activity constituted an adverse employmemt actio
the Courtwould nevertheless grant summary judgment on this claim because the ffeistifiled to offer any
evidencehat would “support a causal inferertbat gendewas[the defendant’sinotivating factot in its purported
decision not to investigate the plaintiff's clgior evidence of “gender discrimination based on disparate tredtment
Slate v. Pub. Defender Serv. for festrict of Columbig 31 F. Sipp. 3d 27, 298 (D.D.C. 2014).
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his request constituted sex discriminatidéth. These allegations were raised during the parties
prior litigation andhave already been addred9y this Court.SeeAkosile, 938 F. Supp. 2at
91. In granting summary judgment for the defendant in that case, thee@plaihed that

A plaintiff who is made to undertake or who is denied a lateral tranrsifet is,

one in which [he] suffers no diminution in pay or benefittoes not suffer an
actionable injury unless there are some other materially adverse consequences
affecting the terms, conditions, or privileges of [his] employment or [hisfdut
employment opportunities such that a reasanéidr of fact could conclude that

the plaintiff has suffered objectively tangible harmdere idiosyncrasies are not
sufficient to state an injury.

Id. (quoting_Stewart v. Ashcroft, 352 F.3d 422, 426 (D.C. Cir. 2003)e Court concluded that

“the defadant’s denial of the plaintiff request for a lateral transfdrd] not rise to the level of
an adverse employment action” becausecing the plaintiff to continue to work under a
supervisor whom he disliked and felt treated him unfairly . . . is the kind of ‘purely subjecti
injur[y]’ that does nb"affect[] the terms, conditions, or privileges of employment or future
employment opportunities.”ld. at 92. Neither the plaintiff's complaint nor his opposition
offers any new information or reasoning to disturb the Court’s prior ruling.

Even if the plaintiff had done so, this claim is precluded under the doctrigs of

judicata “Resjudicataplays a central role in advancing the ‘purpose for which civil courts have

been established, the conclusive resolution of disputes within their jurisdictidymotex, Inc.

v. FDA, 393 F.3d 210, 217 (D.Cir. 2004) (quoting Montana v. United States, 440 U.S. 147,

153 (1979)).The doctrine “preclud[es] parties frocontesting matters that they have had a full
and fair opportunity to litigate,” “protect[s] against ‘the expense and vexatemdang multiple
lawsuits, conserv|[es] judicial resources, &ogte[rs] reliance on judicial action by minimizing

the possibility of inconsistent decisions.”” Taylor v. Sturgell, 553 U.S. 880, 892 (2008) (quoting

Montana, 440 U.Sat 153-54). The doctrine’s requirements are plainly met here with respect to

this alleged adverse employment action because there “has been priorhi{igpinvolving the
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same claims or cause of action, (2) between the same parties or their privi&3,thace(has
been a final, valid judgment on the merits, (4) by a court of competent jurisdictiontér .
Shah 606 F.3d 809, 813-14 (D.Cir. 2010) (nternalcitations and quotation marks omitted).
Thus, the Court must also grant summary judgment on thdiffla refusal to transfeclaim.
2. Allegations of Retaliation

The plaintiff assertg his Amended Gmplaint that the defendant retaliated against him
for engaging in prioEEO activity Am. Compl.at 5-6, that being an EEO complaint he filed in
July 2007 seeDef.’s Mem. at 37 To support this allegation, the plaintiff alleges that he “was
rated below the work performed” on his performance evaluation for 2007, that his “repjicest|
any type of leave were deniedkiat his spouse’s performance evaluation \dagraded to a
lower rating by the director of nursing without any reason and without anynexigia,” and that
his spouse’s “request to attend the high school graduation of her son was denied wjthout a
rea®n.” Id.

Title VII's antiretaliation provision “forbids employer actions that discriminate against
an employee (or job applicant) becahsdnas opposed a practice that Title VIl forbids . . .

Burlington N. & Santa Fe Ry. Co. v. White, 548 U.S. 53, 59 (2006)he absence of direct

evidence of retaliation, “[e]valuation of Title VII retaliation claims follows tame burden

shifting template as discrimination claimgfolcomb v. Powell, 433 F.3d 889, 901 (Dlr.

2006) (citing Cones v. Shalala, 199 F.3d 512, 520 (BiC2000)) see alsdHolbrook, 196 F.3d

at 263 (finding that the McDonnell Douglas burden-shifting framework goverimaslaf

retaliation) Under this framework, “a plaintiff must [first] establish a prifaeie case of
retaliation; if[he] meets that burden, the employer must articulate a legitimate nonretaliatory

reason for its action; finally, the plaintiff has the ultimate burden of establighanghe reason
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asserted by the employer is pretext for retairati Holcomb, 433 F.3d at 9(titing Cones, 199
F.3d at 520). In order to establispranafaciecase of retaliation, the plaintiff must demonstrate
that “(1) he engaged in statutorily protected activity [under Title VII]; (3) tie suffered a
materially adverse action by his employer; and (3) that a causal link cotimetig.” Jones v.
Bernanle, 557 F.3d 670, 677 (D.C. Cir. 2009).

With respect to the third element, th@dintiff needs only to establish facts adequate to

permit aninference of retaliatory motive” to survive summary judgment. Powell v. Wasiningt

Metro. Area Transit Auth., 238 F. Supp. 2d 160, 166 (D.D.C. 2@it#)g Mitchell v. Baldrige

759 F.2d 80, 85 (D.CCir. 1985). But heretheplaintiff failsto satisfyeven this lenient
standard because he presents no evidence or suggestion of any connection between @ prior E
activities and the alleged adverse actions. geaerally Am. Compl.; Pl.’s Opp’n.

While the Courtappreciateshatin theabsence of direct evidence of a causal connection,
a plaintiff “may raise a presumption of causation by showing that the employer had knowledge
of the protected activity and that the advexsgon occurred soon thereaftevance v. Chao,
496 F. Supp. 2d 182, 186 (D.D.C. 20Qai)ing Mitchell, 759 F.2cat 86),“[t] he cases that accept

mere temporal proximity between an empldy&nowledge of protected activity and an adverse

6 As the Court previously explained, if the defendant “has assertedimbggit nordiscriminatory reason” for the
adverse employment action in a motion for summary judgment, I$trécticourt need net-and should net
decide whether the plaintiff actually made oytramafacie case undeMcDonnell Douglas Brady, 520 F.3d at
494. Rather, the Court should evaluate only whether “the employeepfodsiced sufficient evidence for a
reasonable jury to find that the ployer’s asserted nediscriminatory reason was not the actual reason and that the
employer intentionally discriminated against the employee on the Hasised Evans 716 F.3d at 620 (citation
omitted) or as her@en the basis of gendéFalavera 638F.3dat308 This is true even with respect to Title VII
retaliation claims.SeeYoung v. Covington & Burling LLP846 F. Supp. 2d 141, 1835 (D.D.C. 2012) (Walton,
J.) (applying the Circuit’s instruction Bradyto a Title VIl retaliation claim). Bubere, the defendant moves for
summary judgment on this claim, not by asserting legitimatedismmiminatory reasons for each of the alleged
instances of retaliation, but instead by disputing that the plaintiff hadisisegbaprimafacie case. SeeDef.s’

Mem. at 34-38. Accordingly, the Court will conduct its analysis according to tiiddnshifting approach set forth
underMcDonnell Douglas Cf. Lewis v. District of Columbia653 F. Supp. 2d 64, 76 n.7 (D.D.C. 2008rédy
was not intended to force employers to choose between asserting aalegitiondiscriminatory justification and
attacking the sufficiency of the plaintiffrimafacie case.”).

24




employment action as sufficient evidence of causality to establish a prireaése uniformly

hold that the temporal proximity must beery closé€; Clark Cnty. Sch. Dist. v. Breeden, 532

U.S. 268, 273 (2001) (explaining case law holdimgta gap of three or four months between the
protected activity and the alleged adverse action was “insufficieftilis, “Courts othis

Circuit have generally accepted time periods of a few days up to a few iddkise v.
Salazar899 F. Supp. 2d 42, 58 (D.D.C. 2012), and have found six months to lmtéheedge

of acceptable temporal proximityJudley, 924 F. Supp. 2at 179 see alsdaylor v. Solis, 571

F.3d 1313, 1322 (D.C. Cir. 2009]A] n inference of retaliatory motive based upon‘there
proximity’ in time” would be “untenable” where the adverse action occurred two and a half
months after protected activity). And the defendant aptly notes:
Plaintiff filed his EEO complaint in July 2007The five actions about which he
complains: (iperformance evaluation in February 2008; (ii) denial of leave (timing
unspecified); (iii) his spouse’s performance evaluation, presumably in or around
February 2008; (iv) his March 2008 suspension; and (v) denial of his spouse’s

request for leave to atterir son’s graduation in June 2008 are not sufficiently
close in time to establish a causal connection.

Def.’s Mem. at 37.The Court agreeand therefore concludes thhae plaintiffhas failed to
establish grimafacieclaim of retaliation becausétfhe Court cannot infer retaliation from
temporal proximity, anfthe plaintiff] has provided no direct evidence of retaliatiobudley,
924 F. Supp. 2d at 181.
3. Allegations of Harassment

Finally, the plaintiffmakes a claim dharassment.e., a hostile work environmenased
upon the following three incidents: (1) on January 16, 2008, the plaintiff's supervisor invited a
supervisor of another unit “to sit with her in her office while . . . talking to the plaatidfut his
performance evaluation for 2007”; (2) on January 31, 2008, a supervisor “disgracefujtielent

plaintiff home without any reason”; and (3) on March 21, 20@8-day that the defendant
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proposed the plaintiff's removalthe plaintiff was escorted “out of the premises to the strest lik
a criminal” by two police officers. Am. Compl. at 6.

“Title VII makes it unlawful for an employer to subject an employee to a hostile wor
environment because of the employee’s race, color, religion, sex, or natiornal’ ofigghar v.

Paulson, 580 F. Supp. 2d 30, 38 (D.D.C. 2@6i)ng Harris v. Forklift Sys., Inc., 510 U.S. 17,

21 (1993). To establish a claim of a hostile work environment, a plaintiff must demonstrate
that: (1) he is a member of a protected class; (2) he was subjected to unwelassméat; (3)

the harassment occurred because of the plaintiff's protected statug (@rédssment affected a
term, condition, or privilege of employment; and (5) the employer knew or should have known
of the harassment in question but nonetheless failed to either take steps to preadfurd dre

plaintiff prompt remedial actionBaloch v. Norton, 355 F. Supp. 2d 246, 259 (D.D.C. 2005).

Title VIl does not provide a cause of action for “ordinary tribulations in thé&place,”

Faragher v. Gy of Boca Raton524 U.S. 775, 788 (1998), and to prevail on a hostile work

environment claim, a plaintiff must show tha$ “workplace is permeated with discriminatory
intimidation, ridicule, and insult that is sufficiently severe or pervasive totheronditions of
the victims employment and create an abusive working environfnilatrris, 510 U.S. at 21

(quoting_Meritor Sav. Bank, FSB v. Vinson, 477 U.S. 57, 65, 67 (1986)

In determining whether a hostile work environment claim is substantatsalrt
looks at all the circumstances of a plaingfemployment, specifically focusing on
such factors as the frequency of the discriminatory conduct, its severity, wihether
was threatening and humiliating or was merely offensive, and whether it
unreasonably interfered with the employee’s work performance.

Morris v. Jackson, 842 F. Supp. 2d 171, 179-81 (D.D.C. A@itR)g Harris 510 U.S. at 23).

The plaintiff's allegations fall far short of meeting this exacting standang. conduct
supporting a hostile work environment claimust be extreme,” and “isolated incidents (unless

extremely serious) will not amount to discriminatory changes in the tmnchsonditions of
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employment.” George v. Leavitt, 407 F.3d 405, 416 (DCx. 2005) (quotingcaragher524

U.S. 775, 788 (1998)). As this Court previouskplained in the plaintiff's prior suit against the
defendant;[t]hree isolated incidents over the course of three months can hardly be ehaealct
as'pervasive’ Akosile, 938 F. Supp. 2dt87. Moreover, the Court draws parallels to the

allegations of harassment set forth in Hunter v. District of Columbia, 797 F. Supp. 2d 86 (D.D.C.

2011),in which the plaintiff complained that “heas subject to ridicule as he was esabfrom
the building by police officers,” that he was issued “a poor performance ewvaltahat his
employer ‘made unsubstantiated accusations about plaintiff's customer servicédyaahd was
otherwise “ridiculedvy theemployer'sChief Financial Officerid. at 93. In that decision,
Judge Amy Berman Jackson of this Court fothieke allegations “ngtervasive, frequent, or
severe enough to constitute an abusive work environinght

Even if the Court were to assume that the plaintéftegations of harassment were
sufficiently severe or pervasivieis claim stilllacks meritbecause héfails to allege facts that
would plausibly suggest the necessary connection between the events he fingsainibis

membership in a protected clds4d. (citations omitted)see als@\kosile, 938 F. Supp. 2d at 86

(“To the extent that the plaintiff harassment claim is not premised on his membership in a class
protected under Title VII, the Court must grant summary judgment on the claimTitidée/Il
because the harassment alleged by the plaintiff was not bexfdbhssd race, color, religion, sex,

or national origiri. (citing Harris 510 U.S. at 21) (other citation and internal quotation marks
omitted)). Indeed, other members of this Court have foalhehed incidents of harassment that
“are not related” t@ plaintiff's protected clasgsufficient to support a hostile work environment

claim. Kelley v. Billington, 370 F. Supp. 2d 151, 158 (D.D.C. 2008B4tause these five

incidents cannot be construed as involving [the] plaintiffs’ race, they cannot s[thpprt
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plaintiffs’ hostile work environment clairf); see alsd.ester v. Natsias290 F. Supp. 2d 11, 31—

32 (D.D.C. 2003) (finding insufficient two incidents offered in support of a hostile work
environment claim thaverenot shown tdhave been based on the plaintiff’'s nac@/ithout any
“suggestion of how he was discriminated against because of his status as oppogedhter an
non-<discriminatory reason . . ., fig Court is left to infer that each act was discriminatory or
retaliatory simply based on the fact that he is a méluhter, 797 F. Supp. 2t 94. And here,
nothing in the plaintiff's amended complaint or Bisnmary judgmertpposition offers any
basis for the Court thnd a connection between the alleged harassment anaaimtiff's
protected class. Thus, the Court must grant summary judgment for the defendant on the
plaintiff's harassment.e., hostile work environmentlaim.
B. The Plaintiff's Challengesof his MSPB Decision

The plaintiff'samendedcomplaintalsoalleges that his removal from federal service in
June 2008 was “wrongful” because it was “based on false charges.” Am. Comp&iatilarly,
the plaintiffalleges that his March 2008 suspension was “[w]rongful” because the “chidnates [
prompted the suspension] were all falsil’ at 3. To the extent that the plaintiff challengbe
MSPB's findings regarding his natiscriminationclaims’ the Court must conclude thae has
failedto set forth any reason to disturb those findings.

Upon a challenge to a MSPB decision jstourt will reverse the Board’determination
if it concludes that the decision was ‘arbitrary, capricious, an abuse of discoatotherwise

not in accordance with law’; if it was ‘obtained without procedures required hyudsy or

"While the plaintiff's amended complaint does not articulate a particalese of action that would arise from these
allegationsthe Court remains mindful of its duty to constpue sepleadings liberallysee Atherton 567 F.3d at
68182, and construes the claimsreded above
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regulation being followed’; or, if it is ‘unsupported by substantial evidehdddrn v. U.S.
Dept of Army, 284 F. Supp. 2d 1, 10-1.D.C. 2003) (citing 5 U.S.C. § 7703(c)).

[l]n assessing whether the MSRBUling was supported by substantial evidence, a
court is limited to determiningwhether the agency: . could fairly and reasonably

find the facts that it did,” and[@n agecy conclusion may be supported by
substantial evidence even though a plausible alternative interpretation of the
evidencewould support a contrary vieW.

Rountree v. Johanns, 382 F. Supp. 2d 19, 32 (D.D.C. 2005) (quoting Robinson v. NTSB, 28 F.3d

210, 215 (D.CCir. 1994)). Where an administratidaw judge’s findings are predicated on
credibility assessments, such findings “are ‘virtually unreviewablef]' aplaintiff's de facto
request for the Court to ‘reeigh conflicting evidence’ is inconsistent with the reviewing csurt

function.” Id. (quotng Bieber v. Dep't of the Army, 287 F.3d 1358, 1364 (FReil. 2002)).

The plaintiff offers no basis for the Court to find error in the MSPB’s determinations
other than conclusory allegations that his suspension and termination were baseskon “fal
charges.” Am. Compl. at3. As the Court has previously indicated, thmenistrativelaw
judge arrived athe decisiorto affirm the plaintiff’s removaafter weighing the evidence and
live testimony pres#ed during an administrative hearingef.’s Facts]{82—-83. Following
that determination, a threeember panel of the MPSB denied the plaintiff's petition for review,
concluding that “there [was] no new, previously unavailable, evidence and that the
administrativglaw] judge made no error in law or regulation that affects the outcome” of that
ruling. Def.’s Mot., Ex. ZZ (MSPB Final Order) at g.is the plantiff's “burden [to] estblish[]

error in the Board’s decision.Horn, 284 F. Supp. 2dt11 (quoting Tiburzi v. Dep’of Justice

269 F.3d 1346, 135F¢€d.Cir. 2001)). And summary judgment for an agency is appropriate
where, as here, thelaintiff utterly fails to rebufthe] defendant’s showing that his removal

from federal service was justified . or to demonstta reversible error in the MSPB’s decisio

affirming plaintiff's removal.” Brown v. Vilsack, 923 F. Supp. 2d 118, 128 (D.D.C. 2013).
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V. CONCLUSION

The plaintiff has failed to offesinyevidenceof sex discrimination that relsithe
defendant’s legitimate, non-discriminatory reasons foatherse employment actions taken
against him, has not establishegrenafacie case of retaliation or harassmender Title VI|
and is otherwise precluded by the doctrineesfudicatafrom raising his remaining claintf
discrimination Moreover, the plaintiff has failed to offer any reatiwat warrantslisturbng the
MSPB'’s determinations with respect to his non-discrimination claims. Theyéfigr Court
concludes that it must grant the defendant’s motion for summary judgment.

SO ORDEREDthis 2"¢ day ofNovembey 2015.

REGGIE B. WALTON
United $tes District Judge
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