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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AHMAD HALIM and
SHARIF ABDELHALIM,

Plaintiffs,

V- Civil Action No. 12-00384(CKK)

SHAUN DONOVAN, Secretary, U.S.
Department of Housing and Urban
Developmentet al.,

Defendand.

MEMORANDUM OPINION
(July1, 2013)

Ahmad Halim (“Halim”) and his son Sharif Abdelhalim (“Abdelhalim”) (together
“Plaintiffs”), each proceedingro se commencedhis action againsshaun Donovan, Secretary,
United States Department of Housiagd Urban Development (“HUD”) and tlogty manager,
mayor, and several members of the city council of the City of Henderson, Nadlin€4the
“City Defendants”),alleging discrimination based on nationality and religion in relation to
contracts forseveralproperties owned or desired to be ownedHayim and/or Halim together
with Abdelhalim On February 15, 2013, the Couwtismissed without prejudice Plaintiffs’
claims against the City Defendants for lack of personal jurisdict@®eeMemorandum Opinion
(Feb. 15, 2013), ECF No. [52]; Order (Feb. 15, 2013), ECF No. [#4.a result, & that
remains in this action are Halimclaims against HUD.

Presently before the Court are two motions: HUD’s [Mi@fion to Dismiss and Plaintiff
Halim’s [53] Motion to Tansferdic] the Case Against Henderson Defendants to a Court in North

Carolina that Has Juirsdictig [sic] Over them.Also before theCourt is Halinis selfstyled [55]
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“Filinig [sic] of Legal Authorities to Supp. Juirsdictionsid] of the Court over Henderson
Defendents §ic] or Tansfer §ic] the Case Against Henderson Defendants to a Court rthNo
Carolina That Has Juirsdictionsi¢] Over Them,” whereinHalim requests that the Court
reconsider its findings regarding personal jurisdiction and reitelhetesquest for a transfer in
the alternative.Upon consideration of the parties’ subsiims; the relevant authorities, and the
record as a whole, the Court shgdant HUD’s motion to dismiss and dertyalim’s motionto
reconsider otransfer. The Court shall address each motion in turn.
HALIM'S MOTION TO RECONSIDER OR TRANSFER

Subsequent to the issuance of this Court’'s February 15, 2013 [52] Memorandum Opinion
and [51] Order dismissing Plaintiffs’ case against the City Defendantsadkr df personal
jurisdiction, Halim moved to transfer Plaintiffs’ claims against ¢y Defendants tda Court
in North Carolind. SeePl.’s Mot. to Transfer. Halim has also filadselfstyled “Filinig [sic] of
Legal Authorities’ whereinherequests that the Court reconsider its findings regarding personal
jurisdiction or, alternatively, transfer the case to North Carolin8eePl.’s Filing of Legal
Authorities The Court shall constrube motionscollectivelyas a motiorto reconsidelipursuant
to Federal Rule of Civil Procedure 59(ebee Roane v. Gonzale832 F. Supp. 2d 61, 64

(D.D.C. 2011) (“A motion to reconsider a final order is generally treated as a Ra)ena®jon

! While the Court renders its decision on the record as a whole, its considerationusasifon

the following documents: Second Am. Compl., ECF No. [25]; Federal Defendant’s Motion t
Dismiss (“HUD Mot.”), ECF No. [40] (with exhibits); Plaintiffs’ Mot. to Owele Federal
Defendant’s Mot. to Dismiss (“Pl.’s Opp’n”), ECF No. [47] (with exhibits)d€eal Defendant’s
Reply in Supp. of Mot. to Dismiss (“‘HUD Reply”), ECF No. [50]; Plaintiff Halim Ma&d
Tansfer gic] the Case Against Henderson Defendants to a Court in North Carolina that Has
Juirsdictions $ic] Over Them (“Pl.’s Mot. to Transfer”), ECF No. [53]; City of Henderson Defs’
Mem. of Authority in Opp’n to PI. Halim’s Mot. to Transfer Case (“City Defgp”), ECF

No. [54]; PI. Halim Filinig ic] of Legal Authorities to Supp. Juirsdictionsiq of the Court
over Henderson Defendentsid or Tansfer §ic] the Case Against Henderson Defendants to a
Court in North Carolina That Has Juirsdictionsicf Over Them (“Pl.’s Filing of Legal
Authorities”), ECF No. [55].



if it is filed within [28 days after the entry of judgment] and as a Rule 60(b) mdtibis filed
thereafter.} (citing Lightfoot v. District ofColumbig 355 F. Supp. 2d 414, 421 (D.D.C.
2005)).

Federal Rule of Civil Procedure 59(e) permits a party to file “[a] motion to@lt@mend
a judgment” within “28 days after the entry of the judgmerféd.R. Civ. P. 59(e). Motions
under Rule 59(e) are “disfavored” and the moving party bears the burden of establishing
“extraordinary circumstances” warranting relief from a final judgmétiedermeier v. Office of
Baucus 153 F.Supp.2d 23, 28 (D.D.C2001). Rule 59(e) motins are “discretionary and need
not be granted unless the district court finds that there is an intervening change afiropntr
law, the availability of new evidence, or the need to correct a clear error or preaeif¢sn
injustice.” Firestone v. Firene 76 F.3d 1205, 1208 (D.C.Cit996) per cuiam) (internal
guotation marks omitted)Rule 59(e) does not provide a vehicle “to relitigate old matters, or to
raise arguments or present evidence that could have been raised prior to the engyeiijud
Exxon Shipping Co. v. Bakes54 U.S. 471, 485 n. 5, 128 S.Ct. 2605, 171 L.Ed.2d 570 (2008)
(internal quotation marks omitted).

Here, Halim has failed to establish that reconsideration is warranted witlctréspleis
Court’s dismissal of th€ity Defendants from this caseHalim argues that the Couetred in
dismissing Plaintiffs’ claims against the City Defendants because jurisdigtien them is
properly conferred by 28 U.S.C. § 1332the diversity statute SeePl.’s Filing of Legal
Authorities at 2. However, the statutory diversity of citizenship provisions confer only
subjectmatterjurisdiction. Personal jurisdictionis a separate aristinct requirement, which,

for the reasons discussed at length in the Court’'s February 15, 2013 Memorandum Opinion,



Halim failed to establish with respect to the City Defendants. Halim providesmnésthal
authority nor new facts which would warrant reconsideration of that finding.

Alternatively, Halim requests that in the event the Court declines to reconsifiledirtg
that it lacks personal jurisdiction over the City Defendants, that it transferotnedismissed
caseagainst them to “a Court iNorth Carolina.” SeePl.’s Mot. to TransferPl.’s Filing of
Legal Authorities, at 2Preliminarily, it is not clear to the Court that it would have the authority
to effectuate a piecemedtansfer of Plaintiffs’ “case” against the City Defendants, wil
retaining jurisdiction oveHalim’s claims against HUD See Hill v.United Stated\ir Force, 795
F.2d 1067, 1070 (D.C. Cir. 1986)). But in any evento point prior to dismissal didither
party movethe Court to transfethis case While a Courtmayon its own initiative transfer an
action under 28 U.S.C. § 1631, “[tlhe law of this Circuit also holds ghatspontdransfers
pursuant to 28 U.S.C. 8§ 1631 are committed to the discretion of the District Court wherg/no pa
has moved to transfer a cabeought in the wrong jurisdiction.” Jovanovic v. U&\lgeria
Business CouncB61 F. Supp. 2d 103, 112 (D.D.C. 2008) (citiiy v. United Stated\ir Force,
795 F.2d 1067, 1070 (D.C. Cir. 1986)).

For all of the foregoing reasons, and becauaknHraises o other theories or facts
warranting reconsideration of Court’s dismissal order, Halim’s motion tssger or transfer
shall be denied As the Court’s dismissal of Plaintiffs’ claims against the City Defendangs wa
without prejudice,both Plaintiffs remainfree to commence a new action agaitm in an
appropriate forum.

HUD'S MOTION TO DISMISS
As the Court has previously observed, Plaintiffs’ Second Amended Comgpldire

operative complaint in this actienis vaguely worded and, by any reasonable measure, difficult



to decipher. The Court finds particularly troublesome Plaintiffs’ failoreetate their several
factual allegations to any clearly articulated legal claims; indeed the efelence to potential
legal bases for any of Plaintiffs’ clasimay be found within the section titled “Grounds for the
Court[’]s Jurisdiction” wherein Plaintiffs cursorily ground jurisaict over “all of the
defendants” in the action on 42 U.S.C. § 1983; Title VI of the Civil Rights Act; and inax|ylic
Federal Riles of Civil Procedure, Rule 12(b)(7) and Rule 19 @agital Medical Center, LLC v.
Amerigroup Maryland, In¢.677 F. Supp. 2d 188 (D.D.C. 2010). Based upon the Court’s
generous construction of Plaintiffs’ allegations against HUD (all of whieleaprassly stated by
Plaintiffs as relating exclusively to HalimeeSecond Am. Compl. ¥XXII), Plaintiffs appear

to allege discrimination based ddalim’s status as an Egyptian National and a Muslim in
connection with a series of contracts between Halwtht HUD related to Halim’s purchase and
management of various properties.

Based upon the Court's understanding of the Second Amended Complalim
purchased multifamily housing properties through HUD foreclosure sales in vécai®ns
throughout tle United States, including in Schenectady, New York; Montgomery, Alabama;
Meridian, Mississippiand Henderson, North Carolin&ee generallysecond Am. Compl.To
provide the requisite context, the Court shall adopt the description of HUD’s Mulfifam
Property Disposition programs helpfully supplied by HUD in its opening brief, to which
Plaintiffs have raised no objection:

The Multifamily Property Disposition (“MPD”) is the program through ethHUD
manages and disposes of multifamily housing prsjdtt are owned by HUD or that

are subject to a mortgage held by HUD in a manner that is consistent with the Nationa
Housing Act, 12 U.S.C. § 170&t. seq The goals of the program, among other things,
are to: 1) protect the financial interests of tleeléral government; 2) preserve certain
housing so that it can remain available to and affordable byirloeme persons; 3)

preserve and revitalize residential neighborhoods; 4) maintain the existingndousi
stock in a decent, safe and sanitary condition; and 5) maintain housing for the purpose



of providing rental housing. 12 U.S.C. § 17a11kz See alsdl2 U.S.C. § 171541a.

Some properties are sold under the Multifamily Mortgage Foreclosure Act of 1981, 12
U.S.C. § 37043717. To effectuate the goals of tihPD program, multifamily
properties are frequently sold with use agreements that specify eganrements that

must be completed within a set period of time, use restrictions to maintain the property
as lowincome residential housing, and affordabilitystrictions limiting the rent
amount/levels at the property. 12 U.S.C. 8§ 3706(b).

HUD Mot. at 6.
For the Schenectady, New York and Meridian, Mississippi properties, Halim alsecente
into Housing Assistance Payment (“HAP”) conteackeeSecond AmCompl. 1 11XV. HAP
contracts are administered by HUD pursuant to its Section 8 program. As HUh&xpla

In 1974, Congress created the Section 8 housing program by amending the United
StatedHousing Act of 1937, “to ‘ai[d] lowincome families in btaining a decent place

to live,” 42 U.S.C. § 1437f(a) . . . by subsidizing private landlords who could rent to
low-income tenants.Cisneros v. Alpine Ridge Group08 U.S. 10, 12 (1993%ection

8 assistance comes in two forms: (1) projeased assistance; and (2) terasded
assistance. 24 C.F.R. 821(b). Projectbased assistance is dedicated to a specific
apartment building or complex, with HUD making subsidy payments to a property
owner (“owner”), either directly or through a contract administyagoch as a public
housing authority, which then pays the subsidies to the owhgsee als®24 C.F.R.

8§ 886.309, 982.151(a). The owner and HUD are signatories to a Housing Assistance
Payments (“HAP”) contract that specifies the maximum monthly reattthe owner

may chargeCisneros 508 U.S. at 12see also42 U.S.C. § 1437f(d); 24 C.F.R. §
982.151(a). Lowincome tenants pay a portion of the rent according to their ability to
pay, and HUD makes up the difference between the tenant’s contributiothend
allowable rent under the HAP contraisneros 508 U.S. at 12see42 U.S.C. §
1437f(d). If a projecbased HAP contract ierminated, HUD provides vouchers to
eligible residents, enabling them to choose the place they wish to rent. 42 §.S.C
1437f(t)(2).

HUD Mot. at 56.

With respect to th&chenectadyNew York andMeridian, Mississippi properties, Halim
alleges that HUD “punished [him] for his origin and belief’teyminating the HAP agreements.
SeeSecond Am. Comp. T #XIIl. Halim also appears tbave been a purchasera HUD
foreclosure sale of a property in Flushing, Ohiodllgges that he was “prevented from closing”

and that HUD “kept the escrow cash’seeminglybecause of theame national origin and



religious discrinmation which Halim seems to contentueled the termination of his HAP
agreements. See id  XVI. Halim's allegation with respect to the Montgomery, Alabama
property is unclear, as the Second Amended Complaint states only that HUD “gsae fal
presentatin about” the propertgnd is “refusing to release the escrow taslretaliation for his
“allegations regarding other propertiesdd. I XVII. Finally, Plaintiffs’ allegations regarding the
Henderson, North Carolina property are exclusively targetpdrabrted misconduct by the City
DefendantsPlaintiffs raise no allegationagainst HUD with respect to this propert$ee id 1
XXM -XXVIIL.

By way of relief, Plaintiffs requestthat the Court order HUD to (1) reinstate rental
assistance under the contracts; (2) return the escrow cash hetthection withthose contracts;
and (3) pay one million dollars in monetary damages for “all harms” sufféedSecond Am.
Compl. at 7. HUD has movedo dismissPlaintiffs’ claims against ipursuant td~ederal Rules
of Civil Procedure 12(b)(1)for lack of subject matter jurisdictioand 12(b)(6) for failure to
state a claim upon which relief may be grant&kcausePlaintiffs havecited no authority that
waives the government’s sovereign immunity to this action, and because Plamtgf$ailed to
state a claim against Secretary Donovan in his individual capacity, this casgendismissed.

Under the doctrine of sovereign immunity, “the United States may not be sued wihout it
consent and ... the existence of consent is a prerequisite for jurisdictidnited States v.
Mitchell, 463 U.S. 206, 212 (1983). Such consent may not be implied, but must be
“unequivocally expressed.’'United States v. Nordic Village, IncG03 U.S. 30, 334 (1992).
This immunity applies equally to a federal official sued in his official capaciige Kentucky v.

Graham 473 U.S. 159, 1666 (1985).Here, neither of thauthoritiesupon which Plaintiffs



appear to rely- specifically, Title VI of the Civil Rights Act, 4p).S.C. § 2000d and 42 U.S.C. §
1983 —waive the government’s immunity to this action.

Title VI provides, in pertinent part, that “[n]Jo person in the United States shall, on the
ground of race, color, or national origin, be excluded from participatidreidenied the benefits
of, or be subjected to discrimination under any program or activity receivingaFdéaancial
assistance.” 42 U.S.C. 82000d. The statute defines “program or acawiy*program”to
mean “all of the operations offepartment®r instrumentalities of state or local governments,
colleges and certain public systems of higher education, certain casperatid other private
organizations, and other entities established by a combination of two or more ofetharfgr
entities. See 1d8§2000-d4a.

Notably, thestatutory definitios of “program or activity and “program”do not include
federal agencies. Accordingly, as courts consistently hold, “Title VI doeapply to programs
conducted directly by federal agencie®Villiams v. Glickman 936 F. Supp. 1,-6 (D.D.C.
1996) (citations omittecgl)accord Wise v. Glickman257 F. Supp. 2d 123, 13P. Indeed,
“[e]lven before the terms ‘program or activity’ and ‘program’ were statytdefined in 1988,
courts had held that Title Vivas meant to cover only the situations where federal funding is
given to a noffederal entity which, in turn, provides financial assistance to the ultimate
beneficiary.” Id. at 6 (quotingSoberalPerez v. Heckler717 F.2d 36, 38 (2d Cir. 1983)ert.
denied 466 U.S. 929 (1984)).

The Multifamily Property Disposition program under which foreclosure sates a
managed and the Section 8 program through which Halim received HAP payments are both
administered directly by HUD. Plaintiffs do not dispute this, and in fact, the vammisacts

upon which Plaintiffs’ Second Amended Complaint relies were executed by Heailgiwith



Halim, seeHUD Mot., Ex. 1 (HAPContract regarding Schenectadyew York property);id.,
Ex. 2 (HAPContract regarding Meridian, Mississippi propertg); Ex. 3 (Foreclosure Sale Use
Agreementregarding Montgomery, Alabama propertid;, Ex. 4 Terms and Requirements of
Foreclosure Sale regting Flushing, Ohio property) Accordingly, because Halim may not
bring suit under Title VI for programs conducted directly by the fedenatmpmentanyclaims
brought pursuant to Title VI must be dismissed/hile Plaintiffs opposition brief seems to
challenge as unimaginable the proposition that the federal government would beeirfrom
liability in this context, this “Court does not have the authority to redraft an unambiguous statute
and ignore established case authorit§lickman 936 F. Supp. at 6 (“The plaintiffs claim that it
would be ‘inconceivable’ that Title VI should not apply to discrimination by fddagencies.
However, the language of the statute and the cases addressing thsuigsod just that
conclusion’).
The Second Amended Complaint also identifies 42 U.S.C. 8§ 1983 as a jurisdictiogal basi

for its claims. Section 1983 provides, in paetit part:

Every person who, under color of any statute, ordinance, regulation, custom, or usage,

of any State or Territory or the District of Columbiasubjects, or causes to be

subjected, any citizen of the United States or other person within thdigtios

thereof to the deprivation of any rights, privileges, or immunities secured by the

Constitution and laws, shall be liable to the party injured in an action at law, suit in

equity, or other proper proceeding for redfgss

42 U.S.C. § 1983 (emphasis added).

2 The Court may considehese exhibits in ruling on HUB motion to dismiss because they are
documents upon which Plainsffclaims necessarily relylndeed, Plaintiffs cite to two of these
sane exhibits in their opposition brieseePls! Oppn at 4. See Hinton v. Corr. Corp. of Am.

624 F. Supp. 2d 45, 46 (D.D.C. 2009) (“Matters that are not ‘outtdepleadingshata court

may consideron a motion to dismiss include the facts alleged in the complaint, documents
attached as exhibits or incorporatadreference in the complairdgy documents upon which the
plaintiff’s complaint necessarily reliessen if the document is produced not by the plaintiff in
the complaint but by the defendant in a motion to disiig¢siternal citations and quotation
marks omitted).



In order to state a claim under Section 1983, a plaintiff must allegdefirévationof a
constitutional right, and must show thiae allegeddeprivationwas committed by a person
actingunder color ofstatelaw. West v. Atkins487 U.S. 42, 48 (1988)By its terms,Section
1983 does not apply to any federal governneetity or to federal officials acting under color of
federal law. See S¢tles v.United State®arole Comrn, 429 F.3d 1098, 1104 (D.C. Cir. 2005).
Accordingly, because HUD is a fedesmjency and Secretary Donovan is‘&ederal official[ ]
acting under color of federal latid., Plaintiffs cannot bring this action under Section 1983.

To be sure, iBivens v. Six Unknown Named Agents of Fed. Bureau of Narcéfi8s
U.S. 388 (1971), the Supreme Court “recognized for the first time an implied priviate fact
damages against federal officers alleged to have violated a citizentgwtarsl rights.” Corr.
Servs. Corp. v. Malesk®é34 U.S. 61, 66 (2001). However, to be held liable uBierns the
official must have participated personally in the alleged wrongdoingability cannot be
premised upon a theory of vicarious liability or respondeat supefiee. Ashcroft v. Igbab56
U.S. 662, 6757 (2009) (Because vicarious liability is inapplicable ®ivens... suits, a
plaintiff must plead that each Governmefificial defendant, through the official's own
individual actions, has violated the Constitution.”). Here, Plaintiffs’ Second Ardende
Complaint novnere even mentions Secretary Donovan, let alone state facts implicating him in
any of the alleged misconduct. Accordingly, to the extent Plaintiffsiaitdad Section 1983 in
their pleadings could be liberalbonstrued to assertBivensclaim againsSecretary Donovan,
such claim would in any event require dismissal under Rule 12(b)(6) for failurateoastlaim
upon which relief can be granted

In summary, the two causes of action identified in Plaintiffs’ pleadings dproeide a

waiver of HUD’s sovereign immunity to this action. Nor has the Court discernedotmey

10



authorityfor waiverfrom the vague allegations in the Second Amended Compl&ed.FDIC v.
Meyer, 510 U.S. 471, 478 (1994) (“[T]he United States simply has not renderedlidbédf
under [28 U.S.C.] 8§ 1346(b) for constitutional tort claimsZhu v. GonzalesCiv. A. No. 04
1408 2006 WL 1274767 (D.D.C. May 8, 2006), quotidghri v. United States/82 F.2d 227,
245 n. 43 (D.C. Cir. 1986yacated on other ground482U.S. 64 (1987) (42 U.S.C. 88 1985
and 1986 “by their terms, do not apply to actions against the United Stated.3,6. § 704
(conferring jurisdiction under the APA to review “[a]gency action made reyimMay statute
and final agency action for which there is no other adequate remedy in a court....”).

Finally, the Court observes thadwhere in their pleadings d®laintiffs purport to rely on
the limited waiver of seereignimmunity providedby the Tucker Actwhich gives the Court of
Federal Claimssubjectmatter jurisdiction over claims against the United Statesnioney
damages exceedirl0,000that arefounded tpon any express or implied contract with the
United States, or for liquidated or unliquidated damages in cases not sounding” in2&rt.
U.S.C. § 1491(a)(1).Indeed, he pendencyof a sparate actiom the Federal Court of Claims
brought byHalim against HUD alleging breach of contract related geveral of the same
propertieghat are the subject of thtasesuggests a conscious decislpnPlaintiffsnotto style
the instant suit as a breach of conteation SeeHalim v. Dorovan Civ. A. No.125, 106 Fed.
Cl. 677 (Fed. Cl. 2012). Furthermore, even broadlgonstruing Plaintiffs “ discriminatiori
claims as claims for money damages arising from H&llegedlyillegal termination of its
various contracts witklalim, this Court would nevertheless lasibject mattejurisdicton over
those claimsdbecause they would fall within thexclusive jurisdictiao of the Court of Fderal
Claims. See28 U.S.C. § 1491(a)(1) Even Plaintiffs requestsfor reinstatement ofental

assistance under tlventracts and return of escrow casdeSecond Am. Compl. at# although

11



not “money damagésper se— would appear tofall within the scope of thelTucker Act and
therefore theexclusive jurisdiction othe Court of Federal Claimecausehese claimsre “tied

to and subordinate to a money judgmienflames v. Calderal59 F.3d 573, 580 (Fed. Cir.
1998). Cf. Smalls vUnited States471 F.3d 186, 190 (D.C. Cir. 2006)A complaint is not in
essence one for monetary damages if the only remedy requested-msonetary relief that has
considerable value independent of any future potential for monetary’ te{ogfoting Tootlev.
Secy of the Navy446 F.3d 167, 176 (D.Cir. 2006)) See alsdvotorola, Inc. v. Perry 917 F.
Supp. 43, 46 (D.D.C. 1996)‘[A] plaintiff may not sidestep Tucker Act jurisdictional
requirements by artful pleadi. Tucker Act jurisdiction may not be avoided by converting a
complaint for monetary relief into a complaint for declaratory or injunctivefrg.

For all of the foregoing reasonand because the Cowéan discern no grounds far
waiver of HUD’s sovereign immunityo this action, Plaintiffs’ claims against HUD must be
dismissedor lack of subject matter jurisdiction and failure to state a claim.

CONCLUSION

For the reasons stated herein, the Court shall GRANT HUD’s motion to dismiss and deny

Halim’s motion to reconsider or transfer. Plaintiffs’ case is therefore disdhissits entirety.

An appropriate Order accompanies this Memorandum Opinion.

Date: July 1, 2013

/sl
COLLEEN KOLLAR -KOTELLY
United States District Judge
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